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Editorial Notes and Comments 

\VIFE’S REFUSAL TO RESIGN FROM HER JOB : DOES IT 
AMOUNT TO DESERTION UNDER SECTION 10 OR 
DOES IT AMOUNT TO I^TTHDRAWAL FROM 
THE SOCIETY OF THE HUSBAND WITH¬ 
OUT REASONABLE EXCUSE WITHIN 
THE MEAlSflNG OF SCTION 9 OF 
THE HINDU MARRIAGE ACT, 

1955 

Does the refusal of wife to resign from her job amount to desertion or 
does it amount to witlidrawal from the society of the husband ‘without rea¬ 
sonable excuse’ within the meaning of Section 9 of the Hindu Marriage Act, 
Act, 1955 entitling the husband to a decree for restitution of conjugal rights ? 
This question came for consideration before Mr. Justice Grover of the Pimjab 
High Court in StJit. Tirath Kaur Vs. Kirpal Singh, 1965 Punj. 28. 

Kirpal Singh filed a petition for restitution of conjugal rights against 
the wife on the averment that in 1958 Jhe wife deserted lum without any 
reasonable cause ; according to him the wife left him for her father’s house 
in January 1958 and despite his best efforts did not come back to reside with 
him. He, therefore, claimed that he is entitled to restitution of conjugal 
ri<^hts. The wife on the other hand pleaded that in 1958, the financial 
position of the husband being bad, she was persuaded by him to obtain some 
training to enable her to obtain a job. Pursuant to this she left for her 
father’s house, as the husband was unwilling to bear the burden of her train¬ 
ing and in April 1959 she was successful in obtaining a diploma in tailoring 
and subsequently not a job in village Rainsari. Afterwards she was visiting 
the husband and he was visiting her. As late as August 1960 conjugal inter¬ 
course took place between the parties. She used to send money to her hus¬ 
band and his father. Since the husband wanted more money from her which 
she could not manage, he .quarrelled with her and filed the petition for restitu¬ 
tion of conjugal right. When the husband was examined he admitted that 
conjugal intercourse took place in August 1960 when he visited the wife 
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for one day The father of the husband also admitted that 
he received some money from the wife During the trial the husband tned 
to show that he did not need any money from the wife, that he was willing to 
deposit an amount of Rs 80/- p m in the court for the wife, and that his 
father was willing to settle some land on her The mam argument on his 
behalf was that as a dutiful wife, as Hindu wife, she should live with him, 
even if it meant that she had to gi\e up her job 

The wife made the following statement m the court 

“I am not prepared to leave my service at any cost, even if the petition¬ 
er deposits Rs 80/- per month m court for me I do not want any gift of 
land I want the marriage to continue, that the petitioner may come to me 
occasionally and f may visit him occasionally 

The trial court held that the above statement of the wife amounted to 
withdrawal from the society of the husband withoui reasonable excuse on the 
part of the wife as it was the duty of every wife to live with her husband and 
a decree for restitution of conjugal rights was passed 

The wife appealed 

Grover, J , examined the evidence and came to the conclusion that the 
financial position of the husband was fairly sound and he did not depend 
on the income of the wife Then the learned judge quoting paragraph 555 
from Mulla's Hindu Law that the wife’s first duly to her husband is to submit 
herself obediently to his authority and to remain under his roof and protec¬ 
tion and that she has no right to separate maintenance and residence, unLss 
she proved that by reason of his misconduct or by his refusal to maintain her 
in his own place of residence or for any other ji'sufving cause she was 
compelled to live apart from him, said, I have not been shown any rule or 
principle in law which would justify the court holding that wifi, be allowed to 
virtually withdraw herself from the society of the husband m this manner ’ 

The passage quoted by Grover, J.from Mulla’s Hindu Law occurs 
in the Chapter on Maintenance and it specifies the limits of husband’s obliga¬ 
tion to provide for maintenance to the wife The wife is entitled to main¬ 
tenance so long as she lives with him She is entitled to mamtendnee m 
certain cases even if she resides separately from her husband These cases 
were laid down in the Hindu Women’s Right to Separate Residence and 
Maintenance Act, 1949 (that Act been now repealed by the Hindu Adoption 
and Maintenance Act, 1956, though the provision is reacted in Section 29) 

In our submission this passage cannot be used for the proposition that if the 
wife lives at a separate place because for job requires her to reside there, and 
refuses to resign her job at the behest of her husband it would amount to 
withdrawal from hjs society‘without reasonable excuse* wjlhm the meaning 
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of Section 9 of the Hindu Marriage Act, 1955. It is marital obligation that 
the husband and wife should cohabit with each other. This means that the 
wife should live with her husband and the husband should keep her with 
him. But there may be circumstances in which the husband may not be able 
to keep the wife with him or the wife may not be able to live with the 
husband. If the circumstances are such that justify such a state of thing, 
then in our submission it would not amount to withdrawal from the society 
of the other ; much less withdrawal without reasonable cause. In G. V. G. 
(1930) P. 72, the court very pertinently observed that a husband is not to be 
taken as having deserted his wife because his work in life compels him to 
live away from her. Again, in Key Vs. Key, (1904) P. 382, the court said 
cohabitation does not necessarily mean that the parties are living together 
under the same roof, but that there may be states of cohabitation where they 
see as much of each other as they can, and yet are not separated. If that 
meaning would not be ascribed to cohabitation, the wives of travelling 
agents, railway guards and marwaries who go to Calcutta and other places 
for business purposes leaving behind their families and stay there for ten to 
eleven months, would always be able to say that their husbands have with¬ 
drawn from their society without any reasonable excuse. And if that is not 
considered to be reasonable excuse and thus not amounting to withdrawal 
from the society, then if the wife has taken a job and it is the requirement of 
her job that prevents her from living under the roof of her husband, would 
also not amount to withdrawal from the society of the husband. In the 
present case the wife did not say that she would not go to her husband or 
that she would not allow her husband to come to her. On the contrary, few 
days before the filing of the petition the husband had gone to the wife and 
they have had conjugal intercourse with each other. Although the word 
used in her statement is 'occasionally’ but what she means is that whenever it 
would be possible for her to go to her husband she would go, and whenever 
possible the husband could come to her. What had happened in the case 
was that the husband filed his petition on false averment of desertion of wife 
from 1958, while he himself admitted some cohabitation with the wife as late 
as August 1960. 

In our submission construction placed on wife’s duty to live with her 
husband is also not correct. The obligation of the wife is not so absolute 
that be whatever she must live with her husband. Even our sages did not 
insist upon it. And the modern age when both the man and woman—hus¬ 
band and wife—have the choice to take up any job and if the exigencies of 
the job do not permit parties to live together, then it cannot be said that the 
one has deserted the other or has withdrawn from the society of the other. 
If the parties can meet and do meet each other as much as they can, then 
cohabitation continues, and if cohabitation continues, withdrawal by one from 
the society of the other cannot be construed. 
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Such state of affairs cannot certainly amount to desertion, on the par 
of the wife Suppose the husband refuses to come to the wife at all (ever 
when he can, either on holidays or on taking some leave, as every employe* 
IS entitled to one month’s leave in a year) or when wife goes to him refuses t( 
have her m his house, then, in our submission it would not the wife whc 
would be guilty of desertion, but it would be the husband who would h 
guilty of desertion 

Paras DIWA^ 


MARRIAGE OF A NONOR GIRL WITHOUT THE CONSENT 
OF THE GUARDIAN UNDER HINDU LAW 

Section 5 of the Hindu Marriage Act, 1955 lays down 'conditions 
for a Hindu Marriage’ There ate six conditions laid down, 
but the consequences of breach of different conditions are not the same 
Breach of some of the conditions (marrying during the life-time of a spouse, 
marriage within prohibited degrees, or maniage within Sapinda relationship) 
renders marriage void, breach of some (maniage with a lunatic or idiot) 
renders marnage voidable, while breach of others (marriage of minors, i e , 
of a girl below fifteen and ofa boy below eighteen, or marriage of a girl 
below eighteen without the consent of the guardian) renders a marnage 
neither void nor voidable Does it mean that marriages m the last cases are 
valid? The answer can be given in affirmative without any hesitation But 
then the question arises what is the significance in laying down that persons 
below certain age cannot marry and 4 minor girl cannot marry without the 
consent of the guardian Some of the consequences of breach of these 
condiuons are laid down in Section 18 In breach of former cases the party 
guilty of breach can be punished with simple imprisonment which may extend 
upto fifteen days or with fine which may extend to one thousand rupees 
or with both, in the breach of the latter the party guilty of breach 
can be punished with a fine which may extend to one thousend rupees 
Some punishment can also be imposed m case of the breach of the former 
condition on the other parly (i e non minor party) under the Child Marriage 
Restraint Act, 1929 

Whatever punishment might be imposed such marriages are valid 
Such marriages were always considered valid under Hindu Law and our 
sages enjoined on parents to marry the girl at a very early age, 1 e before they 
mensturated, otherwise the father or guardian was guilty of murder of an 
embroyo The marnage of minor boys was not provided by our sages as 
the injunction was that no boy among the twice-bom should marry before 
he has completed his study and accoriing to ancient schedule of study, no 
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boy could complete his education before he attained twenty-five years, though 
sometimes period extended upto thirty-five years. But in the post*Smiriti 
period, marriages of minor boys were fairly common. During the British 
regime a social movement was launched for prohibiting child-marriages. That 
movement crystalized in the legal form unaer the Child Marriage Restraint 
Act, 1929. But such was the impact on the ancient ideology that the 
Act could only restrain such marriage but could not prohibit them. 
If such marriages were performed they were valid, though certain persons 
responsible for such marriages could be criminally prosecuted and sentenced to 
some term of imprisonment (which m no cases extended beyond three months 
imprisonment) and/or fine. The same ideology is reflected in the Hindu 
Marriage Act, 1955. Under the Child Marriage Restraint Act, 1929, the 
minor could not be punished, now even minor can be punished under 
Section 18 of the Act, that is the only improvement that has been made. 

The fact of the matter is that Clauses (iii) and (vi) of Section 5 of the 
Hindu Marriage Act, 1955 merely lay down rules of public policy and not 
rules of law. The rule of public policy being that a girl below fifteen and a 
boy below eighteen should not marry. This being the rule of public policy, if 
such a marriage is about to take place it can be restrained by an injunction 
from a civil court. But if it is performed it is valid. The question came 
before the Court of judicial Commissioner of Himachal Pradesh in a series of 
cases [Mst. Kalawati Vs. Devi Ram, 1961 H. P. 1 ; Smt. Mvumi Vs. Narotam, 
1963 H. P. 13 and Mst. Prenii Vs. Daya Ram, 1965 H. P. 15) and the court 
unhesitatingly said that it was not the intention of the framers of the 
Hindu Marriage Act, 1955 that the contravention of every condition specified 
in Section 5 would render a Hindu Marriage void. 

This provision can be appreciated only if we realize that Hindus have 
all along considered their marriage as a sacrament and not a contract. Even 
though Hindu law now recognizes divorce, the Hindu marriage is essentially a 
sacramental marriage in the sense that still we attach a great significance to a 
sacred ceremony, if that ceremony is performed, we do not consider our 
marriage invalid merely because parties lacked full age or merely because (he 
consent of a guardian was not taken. Such matters are still of no consequen¬ 
ces with us. It is in this background that we can appreciate the provision 
that even non-consent of a spouse does not render the marriage void. 
Marriage with us is still a Kanyadan and a bride is still chosen by the father 
for his son. What we have done is to give legal freedom to boys and girls to 
marry each other at their choice, if they can cross social hurdles. Otherwise, 
the parents continue to retain the right to give their children in marriage. 


—^Paras Diwan 



GOVERNOR’S ROLE 


Soire months back, m the State of Uttar Pradesh a minor cnsis hac 
ansen as a result of the reported letter of the Chief Minister to one of the 
Ministers to resign Reportedly the charge against the Minister was that ol 
moral turpitude which, according to the Chief Minister, adversely affected 
the working as well as the prestige of the Government The Minister concer¬ 
ned, It was reported, refused to resign The real trouble was, however, 
the product of various factors—the mam being groupisra m the ruling party 
and a clash between the organizational and Icgislalive wings 

Whatever mat these factors be, the issue has posed two constitutional 
questions viz (1) the position of individual Ministers in the Councilor 
Ministers and (2) the role of the Governor 

Under Article 164(1) the Chief Minister is to be appointed by the 
Governor, other Ministers are to be appointed by the Governor on the advice 
of the Chief Minister and the Ministers hold office “during the pleasure of the 
Governor ” Articles 74 & 77 make similar provision with regard to a minister 
in the Central Cabinet Under Article 163 (1) there shou’d be a Council of 
Ministers with the Chief Minister at the head to aid and advise the Governor 
in the exercise of his functions 

The question anses whether the Chief Minister’s right to have Minis* 
ters of his choice can be challenged on grounds of its possible motivations 
There is no doubt about the fact that the Ministers are, in fact, appointees of 
the Chief Minister Taking the practice m England into consideration it is 
pertinent to note the observations made by Dr Keith He says, (the British 
Cabinet system, p 82), “On the subject of dismissal, therefore, the conclu¬ 
sion would seem to be that the Pnme Minister is entitled to ask a colleague 
to resign or to accept another office, and that only so can the Prime Minister’s 
control of hts Cabinet be maintained Normally there is no need to use the 
power of dismissal although it is theoretically possible for the 

Prime Minister to advise the King to dismiss a difficult Minister.” It is thus 
recognised in England that the Pnme Minister has a nght to request any of 
his colleagues whose presence m his Cabinet is, m his opinion and judgement 
prejudicial to the efficiency or policy of the Government, to resign his office* 
The request of the Prime Minister is, in effect, equivalent to command and 
hence there is a duly to resign when a hint is given The Prime Minister can 
incase of a recafciltant minister, advise the Sovereign to dismiss such a * 
minister Lord Palmerston was dismi<scdin 1851 Mr Ayrton was removed 
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from the office of Works. Lloyd George removed Mr. Hayes Fisher. In 
India, the Governor of Punjab invoked the provision and dismissed a minister 
on August 17, 1961 on the advice of the Chief Minister, on his reported 
refusal to resign on being asked to do. The reported complaint against the 
Minister being interference by him in district administration and of misuse of 
his official position. There is hardly any doubt, therefore, about the Chief 
Minister’s right under the Constitution. However, when all is said and done, 
these observations and conclusions presuppose that the Chief Minister who 
invokes his right and the constitutional conventions in support of his right 
acts not on whims, fancies, personal rivalries or things of the sort for other¬ 
wise the constitutional provisions and consequently the development and 
working of healthy conventions—nay democracy itself, would be jeopardised. 

With regard to the Governor, he is not only the constitutional head of 
the State but also a representative of the Central Government since he is 
appointed by the President and can be removed by him (Articles 155, 156). 
The Governor is to be aided and advised by Council of Ministers with the 
Chief Minister at the head.” He is thus to take the course as advised by the 
Ministers and not merely this or that Minister. Article 167 (c) lays down 
that if the Governor so requires, the Chief Minister will submit for the consi¬ 
deration of the Council of Ministers any matter on which a decision has been 
taken by a Minister (presumably this includes the Chief Minister as well) 
without reference to Council of Ministers. Though the Governor is the 
constitutional head it does not necessarily mean that he is merely a figure 
head. It is his duty, as Dr, Ambedkar observed in the course of the Consti¬ 
tuent Assembly Debates (Vol. VIII, p. 546), to advise the Ministry and 
suggest an alternative method of dealing with a problem and ask them for 
reconsideration of decisions.” “The function of the Governor”, observed 
Dr. K. P. Sen (Constituent Assembly Debates, Vol. p. VIII, 446), “shall be to 
lubricate the machinery of the Government, to see that all the wheels are 
going well by reason not of his interference, but of his friendly intervention.” 

In the light of these observations the active role being played by the Governor 
of Uttar Pradesh, Mr. Biswanath Das, his efforts to provide “a healing 
touch”, his meeting the President and the Home Minister and the dissident 
Ministers of the U. P. Cabinet can hardly be attacked, as has been done in 
some quarters, as contravening constitutional propriety or his functions as 
envisaged under the Constitution.' A situation was brewing up which could 
logically lead to advice by the Chief Minister to dismiss the Minister in 
question. As the complex setting of power and group pulls exist in U. P. ", 
this could pose a threat to the stability of the administration in the State. 
Being a representative of the Centre it is not only right and proper but also 
necessary for him to consult the President with regard to the course he 
might take in case of such an eventuality. As far as the State Cabinet is 
concerned he is not merely to mechanically rubber stamp what the Chief 
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Minister or the Council of Ministers advises He can, in the words of Wad 
and Phillips, “advise, encourage and warn Ministers in respect of the recom 
mendations which they make ” The reported role played by the P 
Governor can not, therefore, be criticised 

Shiv Dayal 


TEACHING OF INDIAN JURISPRUDENCE 

Sometime back, Mr Justice S S Dhawan of the Allahabad High 
Court urged that Indian Jurisprudence and the theory of State in ancient 
India should be made a compulsory subject m the syllabus for the Bachelor 
of Laws degree m every Indian University He added that it is in«congruous 
that Indian students should be made lo study Roman Law but should be kept 
icnorant of developments of the Jurisprudence of their own civilization 
Similar sentiments have been expressed by many eminent persons and law 
teachers in the country There is obvious force in the suggestion It ts true 
that our law to day bears such an iropnnt of the Common Law that it has 
practically lost its links with the ancient jurisprudence which developed here in 
and since the Vedic period However, it is difficult to see the logic of 
burdening our students with the study of Roman Law and of a very great 
part of the English Legal History—a subject which forms part of the LL B 
and LL M syllabus of some of our Universities It is further obvious that 
Jurisprudence as it is studied by our LL B and LL M students to-day 
contains views of Western Jurists, old and new Views of many of these 
jurists are part of legal history and arc necessary lo trace and know 
the progress m juristic thought made It is equally and perhaps 
more important to know also as to what were the views held and 
theories advocated m this country Such a study m course of time might 
conceivably influence future laws and may enable us to find our moorings 
A start can be made in this direction by taking a concrete step of getting a 
text-book on Jurisprudence prepared which contains not only a treatment of 
the development of western juristic thought but also that of Eastern juristic 
thought in general and of Indian in particular This can be fruitfully done 
by a group of teachers who undertake this task The recent Seminar on the 
Teaching of Jurisprudence held at Abu under the able stewardship of Prof, 
G S Sharma would have taken this step It appears, however, that the 
Seminar did not direct its attention to this aspect It is submitted that such 
a step brooks no delay Once such a text-book is ready then the law schools 
m the country would, it is hoped, readily take it up This would benefit 
our students and enrich their knowledge about the precious heritage of 
Eastern as well as Indian juristic thought It is high time that Salmond or 
even Dias and Hughes or similar other books are not considered as bibles for 
the study of Junsprudence in our country 


—Shiv Dayal 


AVYAVAHARIKA DEBTS AND THE SONS’ BURDEN 

By J. Duncan M. Derrett, m. a., ph. d., Bar-at-law, Reader in 
Oriental Laws in the University.of London. 

■ Is there any point in criticising a Supreme Court decision ? What’ 
has been decided by the Supreme Court, however reluctantly (as in this case), ^ 
is the law for all India, and the way open to those who are dissatisfied with' 
it is to press for legislation to modify it. Perhaps this instance is an 
exception. After thinking that it was a waste of breath to point out the 
faults,in Luhar Amrit Lai Nagji v. Doshi Jayantilal Jethalal (A. 1. R. I960 
S. C, 964) the present writer was urged to reconsider his’ attitude. That 
case was decided by a bench of only three judges, namely P. B. Gajehdragad- ’ 
kar, Wanchoo, and K. C. Dass Gupta, JJ.,'of whom the first, who read the ' 
judgement of the court, was in a strong position to cope with the point at 
issue, due to his life-long interest in Hindu Law and the quality and the depth ■ 
of that interest, which is well known and was amongst the many grounds for ’ 
delight at his recent appointment as Chief Justice of India. To quarrel with ‘ 
a judgement of Chief Justice Gajendragadkar one must be very sure of one’s 
ground. Yet he was evidently far from happy with the law which he felt 
himself bound to enunciate, and it is plain that he'-did enunciate it only 
because he, felt that there were authorities binding upon him, which it was • 
neither politic, nor convenient to upset in a summary manner. What' would' 
have been the result had those authorities been themselves under accurate 
fire no one can say. A great deal was said about stare decisis (p. 970, col. 1), ' 
yet, as the Supreme Court and indeed other Indian courts have repeatedly ‘ 
shown,, there may well be grounds for departing from previous decisions if 
these are shown’to be wrong in principle (Maktul v. Manbhari A. 1. R. 1958 
S. C. 918, 1958 S. C. J. 1268) ; and there are grounds for hope that a bench 
of five judges of , the Supreme Court might review the whole question and 
depart from the point of view adopted in Amrit Lai's case. Thus, quite 
apart from the fact that a discussion of Aj7jrit Lai might be ‘ helpful in 
Pakistan, Burma and East Africa, there is, after all, something to be said 
for its reconsideration in India itself, t ■ 

\n Amrit Lai Nagji's case the Supreme Court had to differ, and they 
did differ' most uncomfortably (with a not very convincing' attempt at a 
distinction : p., 971; col. 1) from the very leaped and highly competent 
judgment of Patanjali Sastri, J. (as he'then was)' in Pulavarthi Lakslimanaswami 
V. Shrimat Tirumala Peddinti Tiruvengala Raghavaclidryulu (1943 Mad. 717, 
A. I. Ri 1943 Mad. 292).' One would not differ from the late'Mr. Justice, 
Patanjali Sastri, for long himself a judge of the Supreme Court, except upon 
the rnost pressing considerations. In fact the cases had so much similarity, 
the principle under consideration was virtually one and the same in both 
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cases, the statement of the court on law was strong and considered, and the 
attempt to distinguish the Madras decision on facts strikes the present 
writer as unhappy The weakness of the Madras judgment was that it did 
not show exactly why the previous statements of law in the Privy Council 
were not binding upon the Indian courts (though they had several times been 
thought so to be) further as the Supreme Court were quick to notice, it 
did not demolish (indeed it would have been hard to demolish) the presump¬ 
tion that the Pnvy Council’s dicta had been followed in practice in India 
However, the Supreme Court misled us (it is respectfully submitted) m saying, 
at pp 968—9, that the correctness of the propositions had not been doubted 
in cases cited before them What had been required in Madras was a careful 
academic statement of the status of Pnvy Council dicta, especially in Hindu 
law matters, but the learned judges (wc must remember that 1943 was, after 
all, still pnor to Independence) found it more convenient to notice that a 
Bntish judge in the Allahabad High Court had treated these dicta as obiter, 
points falUng sub si/enno, or not to be taken seriously He was right, they 
were right, and the Madras decision (to the best of the present writer’s 
knowledge) did no harm and fitted in with what had been going on m India 
if V.C except the implications of the later judgment in Vdmxram Karoodimal v 
Bdlramdas Tularam (1955 Nag 744, AIR 1956 Nag 76), to which we 
shall return But in I960, when the Supreme Court were free to declare 
Pnvy Council dicta to be too wide (as m this case) or not good law, the 
possibility of wholesale upsetting of Pnvy Council decisions bothered them, 
at p 970, col 2, his Lordship Cajendragadkar, J , said that well estabhshed 
positions are not to be disturbed on acaikraic considerations To this one 
might reply frankly that a consideration is not merely academic if it' is also 
practical, and that it is only wcU-establishcd positions which are not to be 
upset, and not situations uneasily balanced upon precarious and possibly 
mistaken dicta A rule which the Madras High Court solemnly declares not 
to be a binding rule at all cannot be held, it is submitted, to be a well- 
established rule Let us proceed to the merits of the discussion 

In Amrit Ijd the Hifeh. Court had held that debts incurred to pay off 
antecedent debt were not binding upon the sons if they were oiymaWika 
(nhich everyone accepts) The original indebtedness had been due to 
speculative transactions, and the High Court (see AIR 1954 Sau 36) held, 
assuming that they were avya\ahanka, that the sons were none-the less bound 
to pay them, that their interests were oooe-the-less liable to be sold, unless 
they could prove, in addition to the alleged taml, that the creditor also had 
notice of the taint The Supreme Court ultimately held that this was 
correct To escape liability the sons must prove that the debt was tainted 
to the creditors’ knowledge This would have the effect of removing 
most, if not all, the defences on the ground of taint This would pioduce 
the anomalous effect, which cannot be Hindu law, that sons must pay debts 
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with which the soul of their deceased ancestor was not burdened, i.e. that 
where there was no Pious Obligation the sons were bound to pay under the 
Pious Obligation, The argument was set out in the Supreme Court judgment 
at p. 967, col. 1, where its cogency is evident. This anomaly cannot be 
justified upon the often-ventilated theory that the Pious Obh'gation must be 
construed strictly and not allowed to exceed its bounds. Quite contrary, 
the modern trend to keep the Pious Obligation within bounds is actually 
frustrated by a position such as has obtained since 1960, whereby the sons 
are bound to,pay up, when the debt was not a religiously or morally binding 
debt, merely because they could not prove that the creditor knew at the time 
of the loan that it was tainted, i.-e. in practice, that he did not consult the 
latest textbooks on avyavaharika (a topic shifting like quick-sands) before he 
advanced the money. 

To make matters worse, very many debts binding upon the sons under 
the Pious Obligation are debts in a peculiar sense. A father deliberately 
cheats somebody and is mulcted in costs : if the action can be regarded as 
criminal there is little doubt but that the sons can evade payment of the 
amount out of their interests in joint-family property. Recent cases have 
held that some liabilities in damages, especially when these are incurred in 
deliberate dishonesty or fraud, are avyavaharika. Whether these decisions 
will .ultimately be accepted in the Supreme Court—and they'may well be- 
remains to be seen ; but meanwhile the sons must prove that their 'father 
cheated, wronged etc., while the wronged or cheated party (the creditor 
for our • purpose) knew' that he was being wronged or cheated. For the 
person entitled to payment out of the family property- under the Pious 
Obligation can proceed even if the circumstances were such as undoubtedly 
to taint-the obligation, unless the sons can show that that person knew of 
the taint at the time. This can hardly be correct. Does a co-operative 
society know that it is being robbed ? If there is to be an exception for this 
type of case, upon what grounds will it rest ? Imagination can have fun 
with this unhappy legal concept. A man goes to his father-in-law for a loan, 
and spends the money on jewels for a dancing-girl whom he has'hoped to 
attract as a mistress. The loan is not repaid, his and his sons’ interests' 'are 
to be sold to realise it; the sons say the debt was tainted (as it was), but 
now they must also show that the-father-in-law knew of it at the time: 'Does 
one expect'that when a loan is obtained for such a purpose the borrower 
will say, “Dear father-in-law, my proposed concubine requires a present frorn 
me kindly help me out of my difficulty ! ” ? The whole point about the 
Pious Obligation is that the debt is a private, perhaps imprudent, debt: and 
the satisfaction oat ■ of the sons’ interests is required by the Hindu law only 
when the debt is untainted. The test of Hindu law is objective—not subjec¬ 
tive : the test is not whether he thought they were tainted, whether the sons 
thought they were tainted, or whether the creditor thought they were; the 
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test vs whether they Here tainted There js no need to cite any authority for 
this, as the authorities are set out carefully and convincingly in the judgment 
m Amrii LaVs case itself His Lordship said (p 966) 

1 “The doctrine of Pious Obligation under which sons are held liable 
to discharge their father’s debts is based solely on rebgious 
o considerations j it is thought that if a person’s debts are not 

paid and he dies in a state of indebtedness his soul may have 

1 to face evil consequences, and it is the duty of bis sons to 

"save him from such evil consequences The basis of the 
doctnne xs thus spintuaJ and its sole object is to confer 
" spiritual benefit on the father. It is not intended m any 

j*>. sense for the benefit of the creditor ” 

Consequently where the religious obligation exists the sons must pay 
If the debt is tainted (for the saslrtc law, founded upon d/iurma, did not 
recognise as exigible in a civil court any debt which was not a debt vu the 
eyesorheaven—whatever might happen m purely popular transactions) the 
sons are not obliged to pay it. though of course they may voluntarily do so 
as a matter of prestig<—which is quite another consideration 

^ Now it has been objected to the foregoing reactions that there is 
something unfau-in the creditor’s situations. And this unquestionably came 
to the minds of the Privy Council The embarrassingly wide obiter dicta of 
the latter, which vvere founded on no independent Indian authorities, and 
therefore can be lopped off without,the sbghtes qualms (Shnmvos v Naroyan 
air, 1954 S C 379, 1954 S C J 408, 57 Bora L R 678 , see also 
Venkanna v Manbhan AIR 1951 Bom 57), undoubtedly sprung from the 
following notion If family property is to be saved from alienation the noa- 
ahtnatmg coparceners have an opportunity to protect iteir rights agamst all 
but the ^na fide purchaser for value without notice In practical terms this 
means that the alienee who cannot show that he made sufficient bona fide 
enquiry as to the existence of justification for the alienation by the manager 
{for example) has no right to the protection of the court, he has not an 
equity strong enough to defeat the rights of the ‘beneficiaries’ under the 
“trust’ for It was in those terms that the Privy Council long ago saw the 
situation. The alienee is wefi protected because he has the situation of the 
family more or less m his hands if all seems well he can advance the 
money or take the purchase In the case of the Pious Obligation it used to 
be presented exclusively as a means by which a disappointed purchaser or 
other person who had obtained a contr^ual or other right agamst the 
father penonally, worked out his right agamst the family property Very 
frequently the,ijerson asking to be treated as creditor under the'Pious 
Obligation was no other than the alienee who had failed to exercise due 
caution and had not made sufficient bona fide enquiry For the sons to 
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turn upon him and allege taint might be quite fitting (and was not denied) 
even when ,the Pious Obligation had been put to this unexpected and perhaps 
hardly histoaically accurate use. But it seemed that it would be unbearably 
hard for him to. be ‘cheated’ of the family ■ property for which he had 
originally paid (and we remember that consideration founds the equity) 
because the father had wanted the money for a tainted purpose, like the 
concubine’s jewels. It seemed that he could be cheated if he had had notice 
that the purpose was tainted, for he would be conniving with the father. 
This point about connivance must be taken seriously because, the Supreme 
Court, were persuaded that the unduly wide dicta were good law precisely 
because (which was not true) they tended to reduce collusion between father 
and son (p. 969, col. 1). We shall see below that ‘purchaser’ and ‘lender’ are 
different. 

., ' There was an absurdity latent here which never occurred to anyone, 
at any rate until the topic was ventilated in Allahabad in 1891 (note the early 
date) or in Madras in 1943. Notice in equity means not only actual notice, 
but also constructive notice. The court will impute to a party knowledge of 
a fact which he would have known had he not avoided the discovery of it, 
or of a fact which he might have known had he pursued normal enquiries. 
When a man is in a position to know a fact he is presumed to know it and 
is not allowed to lead evidence to the effect that he did not have actual 
notice of it. Particularly where a man is under a duty, as in the case of 
those who deal with trustees, and especially in the case of those who deal 
with limited owners like widows under the old system, shebaits or guardians 
such as the manager of a joint Hindu family estate, it is useless for him to 
claim that he has no notice of a defect in the capacity of his alienor when 
the circumstances of the case put him upon enquiry. It is not difficult to see 
where the Privy Council went wrong. They visualised the sons as beneficiaries 
under a kind of trust, and their father as a trustee-beneficiary ; they visualised 
the alienee as someone who is claiming to make their ‘title’ subservient to his 
‘title’. It seemed odd that one who had notice of the defect in the father’s 
act (i. e. absence of justification, absence of antecedency, presence of taint) 
could make the son’s interests subservient to his own : and they accordingly 
said, as we shall see, that he could recover unless they showed that he had 
notice. . . It was all too easy to fall into this equation, this formula well 
known to equity as it was in England a century or so ago. But if one looks 
at it closely it is nonsense as stated. One who is in collusion with the father 
naturally cannot recover,, but it does not follow that he can always recover 
unless they prove he had notice. 

.When a father goes to borrow money otherwise than upon personal 
security, when, as we all know, the amount borrowed will be such that the 
Pious Obligation is hardly likely to be called upon, he will do his utmost to 
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offer the entire jomt*family property as security, and not merely his own 
interest (a possibility in South India only) The lender will also prefer to 
have the ancestral property as sccunly and for several reasons He knows 
that a debt secured with the additional security of the Pious Obligation is a 
more secure debt, and the rate of interest will reflect this fact Thus when 
one lends to a father-manager the first question is what is the money needed 
for Under the rule in JJunooman Persaud's case (1856, 6 MIA 393, 
18 W R 81) the loan is totally unsecured unless the lender makes sufficient 
bona fide enquiry into the presence of justifying circumstances, and satisfies 
himself accordingly The lender is therefore bound to enquire, and indeed 
to make independent enquines If the father deceives him efficiently the 
alienee is safe, he is a bona fide purchaser for value without notice of the 
defect. If the father has not deceived him, but reveals that the Joan is not 
for a family purpose, it is of no consequence whether or not he says what 
it IS for' If he reseals and the object is tainted, the alienee is fixed with 
actual notice If he docs not reveal it, the very fact thit it has emerged that 
it IS a private debt which cannot be attributed to the family puts the lender 
upon enquiry, and if thire was a tainted purpose the lender who did not 
pursue enquiries is fixed with constructive notice Anywhere where one who 
deals with, a Utruted owner has his suspicions aroused as to the motives of 
that owner or custodian, there can be no doubt but that the court will not 
hear him say that, though his suspicions were aroused, he hid no notice of 
the defect And is it of any uvt to claim that suspicions were not aroused 
“I am the father of a family and I want to borrow money for a purpose 
which would not be binding upon my male issue on the grounds of legal 
necessity or benefit of the estate In fact ho reasonable man would agree 
that my purpose is a beneficial purpose But I decline to tell you what the 
purpose is Have the goodness to lend me the money and my male issue will 
have to pay it ” What money-lender wiH lend money upon the security of 
the family property m the face of such a stupid statement*^ His suspicions 
must be aroused, and the court will not allow him to say that in such 
circumstances a reasonable man’s suspicions would not be aroused Now if 
the alienee, seeking to utilise the Pious Obligation, can show that he exercis¬ 
ed proper care and investigated, clearing up those suspicions, and was 
satisfied that the purpose was untainted, we are faced with two possibilities , 
either it moj untainted or if it was tainted the lender was deceived If it was 
untainted no problem confronts us coda quaestio Butif it was tainted and 
the lender was deceived two further possibilities remain either the lender 
had made sufficient enquiry and was given to understand that the purpose 
was a family purpose, n which case the protection offered by the rule in 
Hmooman PersaucTs case is available, m which case recourse to the Pious 
Obligation is altogether obviated {cadit questio once again), or the leader’s 
enquiry was sufficient, but what he found out to his satisfaction was that the 
private purpose was an untainted purpose, whereas in fact it was a tainted 
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purpose. Only in such a case has the rule in Amrit Lai’s case any meaning, 
and this we must investigate further. 

Let us imagine that a father persuaded a lender to lend money for the 
purpose of buying a television set. The lender knows that this is neither 
necessary nor beneficial in a country which has no television so far, but he 
can see that it is untainted. In fact the father wants the money to pay his 
bills for liquor, as he is a confirmed drunkard. In order to satisfy the test 
now laid down in Amrit Lai’s case the sons must show not only that the 
money was wanted for liquor, but also that the lender had notice that it was 
wanted for that purpose. Was there anything in the father’s application 
which ought to have aroused the lender’s suspicions ? Would it be fair to fix 
upon him notice that the father drank heavily, was an addict, and needed 
money to pay his bills ? One would suppose not, but there is a further 
consideration. In order to avoid the imputation that there was connivance 
between the father and the lender to rob the male issue {see Amrit Lai at 
p. 969 and the references to Bhattacharya) for a purpose which was really 
tainted the burden of proof should rest upon the lender to show that he was 
satisfied that the loan was for the purpose of the television set, a harmless 
purpose. This is what should be intended to be conveyed by the expression 
that the sons must prove not only taint but also that the debt was tainted to 

the lender’s knowledge.a method of expression which wrongly places the 

presumption in the lender’s favour, for of course the presumption is properly 
not that the father can lay his sons’ interests open to be attached and sold 
for any purpose, but that he may do so if the purpose is untainted, and the 
burden of proof that his purpose was untainted must lie upon the lender who 
is claiming a better right in the joint-family property than the male issue, 
whom the law seeks to protect. To this it may be answered that the burden 
of proof of taint lies upon the male issues, who are more likely to know the 
facts ; but to say that they are more likely to know the facts as to the lender’s 
notice would be to go too far. When they prove taint, the question that 
really remains is whether the lender can prove that after proper enquiry he 
was satisfied that the purpose was an untainted one. Now it happens that 
there is no rule of Hindu law lying down in so many words that if the lender 
proves that he was satisfied after proper enquiry that the purpose was 
untainted (and was deceived) he may nevertheless take the sons’ interests. 
As a matter of fact wherever taint has been proved, except in the rare 
instances where the Privy Council’s dicta have been taken seriously, the Pious 
Obligation has been denied, and the lender has found himself without 
security, at any rate in that quarter. But let us suppose that there were a 
rule of that character, what would be its result ? It might seem equitable, 
but it has an absurd element in it. 

Let us suppose that a lender had lent to a father after satisfying him¬ 
self that the father wants the money for a television set or other harmless 
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and not illegal or immoral purpose Whatever hh suspicions were they have 
been set at rest He has been thoroughly deceived The sons’ interests would 
not be liable to be sold to satisfy a creditor whose freedom from notice of 
the taint is due to the deliberate concealment and fraud of their father Now 
It has been suggested that debts incurred by a father in fraud of his sons may 
still be binding upon them under the Pious Obligation, but no instance of 
this has been forthcoming In order that the lender shall, after careful 
enquiry, have been deceived the father must have laid his plans well* The 
birthright of the sons in ancestral property, which was not acquired by the 
father himself, and in respect of which his position has been described as that 
of a trustee or near to that of a trustee, is to be forfeited precisely because of 
a breach of trust upon the father’s pan ? h this the manner m which the 
Pious Obligation should be emplovcd ? When he cheats others and his action 
IS within the Penal Code the sons arc free , they may well be free in other 
instances of cheating'by the father Are they to be bound when he bas so 
brought things about that he might lay their interests open to be taken for a 
purpose he knew was tainted ? Surely debts incurred by the father in such 
circumstances are tainted, and not less tainted for the fact (which we assum¬ 
ed) that the creditor’s best endeavours could not uncover the fraud The 
creditor’s lack of notice of the taint is in suvh a case itself part and parcel of 
the tainted situation It is submitted that where the sons can show that the 
debt was tainted, and the lack of notice on the part ol the creditor can be 
attributed to the father’s fraud, that lack of notice cannot possibly be urged 
bv the creditor as a defence If it can be, the result must be that a doubly 
tainted debt has a better chance of being paid by the sons than one which is 
only singly tainted, which, it is submitted, cannot be Hindu law 

So we find upon all hands, and from all points of view, that the rule 
in Amnt LaVs case is bad law, or requires very serious and substantial 
modification We are sorry to see that lower courts must treat it as a general 
rule [Bliupatiraju Sreeramaraju^ v Nadimpolh PuJhm Jtoju ^ 1 R 1962 A 
P 403), but they have little choice We arc not surprised to find that the 
Supreme Court commuted themselves to it with hesitation and misgiving, and 
would certainly not have done so but for j/orctfeewu Let us now look and 
see what sort of decisions they arc which were relied upon Mr Justice 
Gajendragadkar (as he then was) admitted (p 967) it was indeed attractive 
to say that, if the sons must prove notice, this provision was inconsistent with 
the basis of the doctrine of the Pious Obligation He was right, and the, 
dicta in the Pnvy Council, though, as we have seen, understandable, were 
broken reeds One might argue that Sir James Colville and other learned 
judges who became members of the Judicial Committee ought to have known 
better But to this there are two answers The draft judgments of the Pnvy 
Council often have small amendments made m them by members 'of the 
Board who are not experts in the topics under considetdUom Secondly the 
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present writer believes that none of these offending cases were handled by 
Privy Councillors who had first-hand lengthy experience of dealing with 
Mitakshara cases. The contributions to Mitakshara law by ex-Calcutta 
judges has no very high reputation, and that, too, understandably. 

In Girdharee Lall v. Kantoo Lall (1874, 22 W. R. 56, I. A. 321) the 
question was whether a purchaser at a court auction ought to go behind the 
decree in defending his title when impugned by sons whose father’s interests 
were sold thereunder, also whether a son acquires by birth such an interest in 
his father’s property that he could have a deed of sale set aside when this was 
passed to satisfy a debt contracted by that father. Neither of these questions 
involved any que^ion of taint, as the Supreme Court note at pp. 967-8. The 
debts were not ^Rged to be avyavaharika and therefore any expressions on 
our subject would be obiter. It is possible to argue that in the later part of 
the judgment it was said that the auction-purchaser had a similar duty of 
enquiry to that of the ordinary purchaser from the manager under Hunooman 
Persaud's case, and that this meant that notice of the taint would postpone 
the purchaser to the sons’ interests even when the decree had passed against 
their father. But this is by no means clear, and in Amrit Lai’s case 
Gajendragadkar, J., does not fail to notice that the statements by no mean 
support, or appear only barely to support, what is contended for. Neverthe¬ 
less in 1879 in Suraj Bunsi Koer v. Shee Persad Singh (5 Cal. 148, 6 I. A. 88) 
the Privy Council say (at p. 173) that in that earlier case it had been estab¬ 
lished that a purchaser with notice of the taint would be unable to realise the 
sons’ interests, and indeed the decision passed upon such a basis. Consequ¬ 
ently this rule, confined to the auction purchaser, has been law in Bombay 
since 1887 (Konshnaji Lakshman v. Vithal Ravji 12 Bombay 624). However, 
if we examine the facts in Suraj Bunsi Koer we find that firstly there was taint, 
and secondly that the purchasers had actual or constructive notice of it, 
wherefrom it follows that it would be wrong to contend that the case laid 
down that if the debt were tainted and the sons could not show that the 
lender had notice of the taint, then the sons could not escape liability. That 
would be an illegitimate extension (see the general warning at Hari Bakhsh v. 
Babu Lai (1924 5 Lah. 92, 102 (PC), 51 LA. 163, 168). Here is a simple case 
where, on the facts, the purchasers were bound to take subject to the sons’ 
right to withdraw their interests. The further proposition, that the sons must 
prove both taint and knowledge thereof before they can escape, by no means 
followed—though it might appear to follow to someone , not very familiar with 
Hindu ,,law, 

- That the sons were bound to prove the lender’s knowledge of the taint¬ 
ed purpose of the loan was asserted by Straight, J., in Hanuman • Singh v. 
Nanak Chand (1884, 6 All. 193, 199) upon the basis of Suraj Bunsi Koer’s case. 
The case was, however, a case redolent with collusion - between the son- 
plaintiff and the borrower-father, and there was every temptation to hinder 
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the plaintiff’s success The whole of the discussion was obiter, however, as 
taint Itself could not ultimately be proved to the satisfaction of the court In 
LalSin^hy Deonarain Smgh (1886, 8 All 279, 281) the Pnvy Council’s 
dictum IS repeated, but it was found not applicable to part of the case before 
the court because it was thought that such a rule could only apply to sales 
for the payment of antecedent debts and not to instances where the lender 
gives cash at the time of the granting of the joint family property as a 
security As for the rest of the case the rule was applied (p 282) Straight, 
J , was again (as acting Chief Justice) a member of the court The previous 
Allahabad case was not referred to Hanuman Smgh v Namk Chand was 
referred to obiter m Jamna v Nam Sukh (1887, 9 All 493 , 494-5), which 
takes us no further forward, being not concerned with av}a\aharika at all 
Straight, J Was concerned w ith the Pious Obligation, and with avyaxaharika, 
m Bhanani Bdkhsh v Ram Dai (1891, 13 All 216) Since what he sa>s is of 
the highest interest to us wc roust see his actual words, but before quoting 
him It is our duty to note that m that case, on the facts, the court presumed 
that the lender had notice, and no onus worthy of the name lay ou the sons 
(P 223) 

“Then comes the question, had the defendants notice that they 
(the moneys) were borrowed for those immoral purposes 
The learned Subordinate Judge has found that they had, and 
I agree with him that the creditor, not only in this case, but 
in ninety nine cases out of a hundred, knows to a nicety the 
status and character of the father and of the family, the 
number of his children, hts mode and way of hfe, and the 
purposes for which he wants the money The money-lenders 
in the towns and villages of these provinces nc\er lend their 
money without the roost thorough and searching enquiry into 
the character and antecedents of the borrower, and if a 
person was leading such a life as it is found that the father 
was leading in this particular case, the presumption is over¬ 
whelming that the monej lender, who lived within two doors 
of him, knew well what his character was, why it was he 
wanted money, and what purposes he required it for I 
cannot say that, m this particular case, the proof required 
from the son in a suit of this nature, namely that the debts 
were incurred for immoral purposes and that these purposes 
were well known to the party who lent the money, was not 
supplied ” 

These words are a most valuable commentary on the view that Straight, 
J , and his brother judges of the ADahabad High Court took ol the inconclu¬ 
sive words Suraj Bunst Koer's case between 1884 and 1891 Read with 
this commentary much of thestmgmthe alleged rule is removed But, as 
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we shall see, by 1906 the Allahabad High Court took a different view. Mean¬ 
while, Sir John Edge, C. J., who had explicitly approved Straight, J’s., 
approach in Jamna Nain SkWj (cited above) in 1887, was to be called to 
the Privy Council, where he was undoubtedly responsible for the mistake 
which was soon to be made there. 

Neither Girdharee Lall nor Suraj Bunsi Koer were decisive of the point, 
and the Allahabad cases could give them no greater value than they intrin¬ 
sically had from their inception. No trace of the alleged rule is to be found 
in Bhagbut Pershad Singh v. Girja. Koer (1888, 15 col. 718, 15 I. A. 99), 
another leading case on the Pious Obligation. But we must turn to the 
third re/eva«r Privy Council case. Sat Narainv. Behari Lall {1924, 6 Lah. 1, 
52 I. A. 22, A. I. R. 1925 P. C. 18, 22). The question there was whether the 
property of father and sons became vested in the Official Assignee when the 
father was adjudicated insolvent; there was also a question of pre-emption 
rights. No tainted debt arose in that case, and no question of notice. But 
at p. 30 of the Indian Appeals report their Lordships (through the mouth of 
Sir John Edge, who, we have seen, committed himself earlier, while Chief 
Justice in Allahabad) say : 

“A sale under S 266 of the Code of Civil Procedure, 1882, or 
under S. 60 of the present Code is a sale by a Court in 
execution of a decree which until the contrary is shown can 
be executed against the property which has been attached. 
When the decree which was executed was made in a suit to 
which the sons were not parties and the property sold was 
the joint property of the father and the son, the sale was 
good on the principle of Hindu law that it is the pious duty 
of a Hindu son to pay his father’s debts unless it is shown 
that the debt in respect of which the decree was made 
was contracted by the father to the knowledge of the lender 
for the purposes of immorality.” 

All this was obiter, and one cannot but adopt the criticism levelled 
against the last words by the Madras High Court atp. 726 of Lakshmanaswami’s 
case. The reference to the lender may be a slip, because the knowledge of 
the lender can hardly come in to issue when the dispute is between the sons 
and the auction purchaser. Knowledge of the purchaser was indeed spoken 
of in the earlier cases, where general equitable principles were to the fore. 
In Mulla’s Hindu Law this dictum in Sat Narain was eventually adopted, but 
the dictum did not obtain deep root, and though it was taken seriously, by 
Sir Hari Singh Gour, in his Hindu Code, 4th edn., p. 500, S. 1285, ii is 
evident that the learned author confined the rule to the peculiar circumstances 
where a purchaser of joint-family property in execution of decrees against 
the father has, or is given, notice of the vayavaharikav nature of the original 
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debt dunng the execution or earlier This is unexceptionable, and, as we 
shall see, is supported m Allahabad m 1934 and m Madras in 1953 If the 
sons have been unable to raise the question of taint at an earUer stage they 
are entitled to raise it in execution proceedings They cannot base the 
sale set aside if they cannot prove that the purchaser m such a sale had 
notice, for of course if the purchaser has no notice of the illegality of the 
debt he is not bound to make enquiry beyond what appears on the face of 
the proceedings This is exactly what so great a scholar m Hindu law as 
Mr Raghavachariar says at p 320 of his 4th edition (1960) 

In spite of Vdmxram Karoodimtil Balramdas Tularam (AIR 1956 
Nag 76, cited above), which criticises LaAiftmonoSHcmi v Ragha^acharyulu 
(AIR 1943 Mad 292, 1943 Mad 717) and declined to follow it on 
account of its being in conflict with the words quoted above from Sat Naram's 
case. It IS inconceivable that Mr Raghavachariar did not give careful thought 
to the attempt made in Lakshmanan\amt to have a broader interpretation 
placed upon the Privy Council dictum Similarly Mr S V Gupte m his 
second edition, published in 1947, notice the case ot Lakshmanasy^ami at 
p 739, note (e) True, at p 742 he says, “u must be proved that the debt 
was illegal or immoral to the knowledge of the creditor” and cites Sat Naram 
as his authority, but it is remarkable that no other authority is given, and 
such a statement, m Mr. Gupta’s work, indicates an isolated and possibly 
inharmonious rule Mr Gupte habitually indicates every possible authority 
in his footnotes, but here Sat Naram stands alone Similarly m the 11th 
edition of Mayne, p 473, the alleged rule that “the debt was contracted to 
the knowledge of the lender" for immoral or illegal purposes is slipped in 
quietly vvithout comment or explanation, and Sat Naram aXonc is given as 
authority Mr Justice S T. Desai in his edition of Mulla’s Hindu Law 
{12th edn , 1960) makes a point of contradicting Sat Naram in definite terms 
(p 437) and relies on Lakshamanaswami (same page) as the correct statement 
of law “It IS not necsesary for the son to show that the immoral purpose 
was known to the lender ” Now when S, T Desai had before him the 
earlier editions of Mulla, and realised that Lakshmanaswami contradicted 
Privy Council dicta which other authors accepted so far as they went, at 
their face value, he must have known that what he was laying down m the 
traditionally most authoritative book on Hindu law in use in Indian courts 
and elsewhere was the law for Bombay State, of which he had a lifetime’s 
experience as an advocate and a judge The case (cited above) of Vdmiram 
v Bahamdass, a Nagpur case having a reasonable claun upon his attention, 
did not, .apparently, imp'^ss him m the least, if one may argue from his 
silence In the face of this piece of evidence one finds it hard to say that 
the miserably wide dictum m Sat Naram has represented the law m use m 
India since that date 
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It is true that \n Rajeshwar vi Mangniram Gangabistn {1931,29 Nag. 
L. R. 107, A. 1. R. 1933 Nag. 89, 91), a case relied on in the 

alleged rule against which we are contending was asserted once more after an 
interval, but only Suraj Bimsi Koer was referred to as an authority and the 
whole passage is obviously obiter. The case has no vitality for our 
purposes. 

Unfortunately the Supreme Court do, it is respectfully submitted, less 
than justice to the Allahabad case of Maharaj Singh v. Balwailt Singh (1906, 
28 All. 508). The case is important because of the earlier Allahabad cases, 
under Straight, J., and Sir John Edge, C. J., which followed Suraj Bunsi Koer 
literally, cases which evidently were not conceived to' be binding upon 
Burkitt, J. Their Lordships (at p. 971 of Amrit Lai’s case) take pains to 
point out (a) that the remarks concerning the burden of proof alleged to be 
on the sons were strictly obiter, since another point was sufficient to dispose 
of the case, and (b) that an improper distinction was made between mort¬ 
gages and sales. But their Lordships failed to point out that neither of 
these defects damaged the good sense and plausibility of the remarks of 
Burkitt, J., which deserve t'o be set out in extenso. They come from pages 
521 and 522 of the judgment, which was never considered by the Privy 
Council before they committed themselves to the obiter dicta in Sat Narain's 
case and which is’ properly considered and cited in Lakshmanaswami’s ease 
at p. 728. Incidentally we may observe that some comment on this might 
have been expected even in Sat Narain’s case (had the point not been entirely 
obiter), since when Maharaj Singh was heard (in 1906) Sir William Burkitt 
and the other judges of that High Court can Hardly have been entirely out of 
touch with Sir Jonn Edge (in spite of his age),'^and by 1924 a good many 
years had passed in which the reversal of the High Court’s attitude might 
have become a topic for debate between them. Burkitt, J., said : 

I 

“Now that a large part of the moneys borrowed by X were 
borrowed for immoral purposes there can be no doubt. His 
income was more than ample to meet his ordinary require¬ 
ments, and in addition to, his income he had the large 
accumulations amassed by his father. Experience tells us 
that his licentious mode of life was hot and could not have 
been concealed from his neighbours. It was no doubt the 
common talk of the bazar. No intending lender could fail 
to have learnt of it if he had made any inquiry whatever. 
We know of no express authority for the proposition 
advanced by Mr. Sunder Lai that a son who disputes his 
liability to pay his father’s debt contracted for immoral 
purposes must ordinarily prove that the lender was aware of 
the object for which the money was borrowed, though there 



14 


The Iaw Review 


IS the highest authority that he must do so if he is attempting 
to recover ancestral property which was already passed out 
of the family If the onus of proving such knowledge lies on 
a son. It would be, we think, next to impossible for him to 
discharge it In the propositions laid down in the case of 
" Suraj Bunsi Koer v Sheo Prashad Stngh it is laid down 
that where joint ancestral property has passed out of a joint 
family under a conveyance executed by a father m considera- 
tion of an antecedent debt, or m order to raise money to pay¬ 
off an antec?dent debt, or under a sale in execution of a 
decree for the father’s debt, his sons cannot recover that 
property unless they show that the debts were contracted for 
immoral purposes and the purchasers had notice that they 
} were so contracted but this applies to a case in which 

joint ancestral propetty has passed out of the family and sons 
are endeavouring to recover it ” 

Again at pp 544-5 

“It IS common expenence that money lenders readily advance 
loans on any class of landed security, taking considerable 
risks, but charging high if not exorbitant rates of interest 
It IS no easy matter for sons to satisfy the hea-vy onus which 
lies upon them in impcaching loans obtained for immoral 
purposes, but it would, wc think, be the death-blow to the 
/rule of Hindu bw which gives immunity to sons when 
defending their title. to ancestral property from liability for 
their father’s immoral debts, if it were the law that m order 
to absolve themselves from liability the sons must prove, not 
' merely the purpose for which such loans were contracted, 
but also that the lenders knew of the immoral purpose of the 
loan ” 

In Kishan Lai \ Garuniddfmaja Prasad Singh (1899, 21 All 238} there 
had indeed been a dictum along the lines to which the court here objects, 
and It stands contradicted by this dictum It is of great importance to note 
that in Uttar Pradesh, where so many cas«*s in the Pious Obligation have 
arisen since 1906, the dictum in Jt/oAarn; Smgh stands uncorrected (particu¬ 
larly from 1906 to 1924 when the case of Sat Narain appeared) therefore the 
presumption that it is correct has more than half a century’s authority in 
vctbally leading High Court In BabuSmgh\ Miori la/(1908, 30 All 156, 
159i expressions fall from the court consistent with the point of view taken 
)n_^ Maharaj 'Singh two years betore, and the point was not reopened It 
jnight be argued that in Jahan Smgh v Uardat Singh (1934, 57 All 357) the 
^UmcUon was noted between a’ Purchaser who is a stranger to the suit 
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and a purchaser who was himself the decree-holder. Only in the first case 
need the sons prove notice of the taint. This intelligent method of reconciling 
the cases has the effect of confining out alleged rule within very narrow 
limits—it operates only where a purchaser at a.court auction is a stranger. 
This appealed to Ramaswami, in G. Suryanarayaua v. G. Ganesulu (A.I.R. 
1954 Mad. 203, 205), and he explained the position obiter in just such terms, 
apparently ignorant of the ruling in Lakshmanaswami's case. The Suprenie 
Court .did not refer to this intelligent rationalisation. 

It might be argued that Udmiram and the earlier Rajeshwar in Nagpur 
more than counterbalance Lakshamanaswami. Udmiram was after all onjy 
six years prior to Amrit Lai itself. True. But note what the Nagpur High 
Court did with Lakshmanaswami. Udmiram is not cited in the Supreme 
Court judgment, but one wonders whether it was brought to the attention of 
the court. The learned judges, Kaushalendra Rao and Tambe. JJ., did not 
say that Lakshmanaswami was wrong, nor did they decide whether or not the 
dictum in Sat Narain was a slip (see pp. 751-2 of the 1. L. R. report). Neither 
Sohan Singh nor G. Suryanarayana was cited. Udmiram's csae was concerned 
with the question whetlier the son can impeach an alienation made already by 
the father for discharging an antecedent debt on the mere proof of taint, 
without further proof of-the-alienees’ knowledge of the character of that debt. 
That is indeed a different question from that considered in the Madras High 
Court. One, might (it seemed) very well admit the Privy Council’s dictum 
in such a far-fetched claim and reject it in other contexts. And though 
Maharaj Singh was not cited in, the Nagpur judgment the case must have 
been reviewed since it was cited in the distinguished Lakshmanaswami case, 
and this distinction fits Burkitt, J.’s, approach to the problem. In facts, 
however, there are no cases where the burden of proof lies upon sons to show 
that the tainted debt was known to be tainted by the lender, purchaser, or 
other person claiming a right superior to their own by virtue of the Pious 
Obligation. The Nagpiu: High Court rather unfairly (it would seem) cited 
(at p. 752) the old Allahabad cases of 1884-1891, and did not deal with 
Burldtt, J.’s objections in 1906. This to some extent vitiates the judgment. 
It remains to examine the Supreme Court references to Bhattacharya and 
Kane. The first wrote soon after the case in question, itself a fact to be 
taken into account. His joy fails to conceal his probably mistaken view of 
the case’s importance : but even if he were right his reason does not cover 
the point contended for in the Supreme Court. The additional burden placed 
on the sons does not have the effect of preventing collusion between father 
and son so much as facilitate collusion between father and the creditor, if it can 
be said to achieve anything at all. As for the references to Kane, Mahamaho-. 
padhyaya Dr. P. V. Kane, Bharat Ratna, expressed at length and in full 
detail his consciousness' of the divergencies between the Anglo-Hindu Pious 
Obligation and that of the sastric law. Had the rule contended for been in 
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his view the true rule of Anglo-Hmdu law he wojld have pounced upon it as 
a glanng and astonishing anomaly, and he would have exposed it for what 
It IS ' He was never tender with Pnvy Council cases and repeatedly pointed 
out their incorrect dicta He had nothing to say about Sat Narain at pp 
446 8 of his third volume {Htst of Dharma%astra) and this serves as a further 
indication that at the time he wrote (1945) the rule contended for was not 
taken senously amongst practitioners in Hindu law cases in Bombay 1 think 
we can assume that Rajeiwar v Martgntram (1932) was known to him, as 
echoes of Nagpur cases are usually heard m the appellate side pleaders* room 
m Bombay Lakshmanaswami can hardly have escaped him, not merely 
because it was reasonably recent, but because of the great respect with which 
he, as all lovers of Hindu law, were and are bound to receive cases reported 
from Madras 

One may conclude that there exists a case for reopening the question 
m the Supreme Court m the future whether, when a son seeks to avoid Jhis 
interests being taken m execution for the payment of a tainted debt ofhis 
ancestor he must prove bath the circumstances of the taint, and the lender's 
(or creditor’s ? ) knowledge that the debt wss tamled Great independence 
has been shown in recent months by the Supreme Court m tackling Hindu 
law problems, firstly in requiring notice of partition to be sent to every person 
with whom the coparcener was joint {Raghayainma v Chenchamma AIR. 
1964 S C 136), and then by enabling gifts of immovable property'to a 
reasonable amount to be given to daughters as gifts of affection, contrary to 
the plain text ot the Milakshara and decisions of many years’ standing 
{Guramma v Mallappa 66 Bora L R 284) We may hope for other const* 
nictivc decisions, and an opportunity for the reconsiderations of Amrii Ltd 
may be looked for^ 


1 This la an enlarged and revised veroion of an article entitled 'AvyaTabariift debts 
and the decision of the Sopreine Court in A I P 1960 8 C 964”, published on 
SlarchSth 1964 in Kerala Journal Seetjon, pp 21—30 



THE SOCIO-LEGAL BEARING OF EXPIATION ON THE CONCEPTIONS 
OF KARMA, HELL AND TRANSMIGRATION. 

By Dr. U. C. Sarkar, m.a., m.l., ll.d. 

Principal, Law College, Chandigarh 

According to fhe general theory of Karma, every action is invariably 
connected with its consequences in after-life, giving rise to what is known 
as Karmavipaka. The immediate effects of Karma lead the doer to heav¬ 
en or hell and subsequently to rebirths in various shapes. “It is a theory 
of consequences”, rightly says R. Aiyangar^, “establishing relationship 
between cause and effect in the moral world. It implies also the indestruc¬ 
tibility of all that is thought, spoken or done, a kind of law of the conser¬ 
vation of moral energy. Karma is not only physical activity, it includes 
every form or type of activity—mental, spiritual and emotional. All activity 

1. Some Aspects of Hindu view of life according to Dharmasastra p. 34. The entire 
conception of Hindu life and belief has been summed up by him most admirably in 
this way: "The Hindu way of life as expounded by Dharmasastra is syncretic. It is 
rooted in the theism, the belief in a Supreme Being, who is the creator, the sustamer 
and the judge and whose will is manifested in the sacred canon. He is the absolute 
and contraries can co-esist in Him at the same time. He is beginningless, eternal, 
immutable, immanent and transcendent. The Upanishads predicate reality (satyam), 
wisdom or knowledge (Jnanam) or bliss {Ananda) as constituting His real nature. 
He is the Supreme Self {Atman), the source and home of all individual (atmans) 
united with yet separate from them. The Universe springs or is evolved or created 
by His desire or sport (hVa); its evolution or dissolution (pralaya) after milliards of 
human years is also due to the same cause. The self {Atman) or soul is immortal. 
Its identity with the Univ^ersal Soul or Pammalman is realizable by intuition and 
self-experience. The Sumtnutn bonum or Moksha is not only release from rebirth 
which is its negative aspect, but a condition of deathlessness (Amritatva). It is not 
annihilation {Nirban), realisation of oneness with the Supreme Self and with all its 
Mukti (emancipation), Araonu the means of self-realisation, (detailed in the 
Upanishads) are yajna (sacrifice), Jnana (knowledge), iapas (austerities) and dana 
(gifts). The Upanishadic distinction between sreyas (spiritual merit) and preyas 
(mundane good) with postulate of rivalry between the two is not upheld by 
the Dharmasastra. 

Disinterested works of piety or altruistic labour are as contributory to self-realisa¬ 
tion as spiritual effort. What is required is not in action but renunciation or deliberate 
ignoring of the fruits of action—Karraaphala. The unified (Samuccaya) influence of 
knowledge and works is essential to self-realisation. The Bhagavadyita adds devotion 
(bhakti) to the means of self-realisation. In the Dharmasastra view, the performance 
of enjoined duties, specially those of sacrificial ritual is stressed and knowledge as the 
means of reaching th'e goal is not as stressed as in the Vedanta. Of the three paths to 
redemption, as held out to the aspirants, it favours most, as some modern interpreters 
o{ the Bhagavad Oita hka B. G. Tilak have done, the path of doing one’s duty Karma 
marga. Self-mastery (svarajyam) is the fruit of emancipation”.Ibid, pp. 30-31; 85). 
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creates a result which clings to the doer permanently The immortality of 
the soul enables its physical release when the bodv dies The self gets out 
of the sheath It passes after an interval into new forms, shapes or bodies 
The manner in which the ^intervening period between birth and birth is 
spent is determined by the quality of action in the past birth 
Transmigration thus follows an inexorable law The Smritis and the 
penances elaborate the connection between right and wrong action and the 
type of birth to which they lead m the next birth The perpetual circle of 
bVths and rebirths goes on thousands of time It may be noted that action 
IS followed before rebirth by a reward or punishment which has a specific 
duration before rebirth by a reward or punishment for the unexpiated part 
of these actions (Anusaya) The law of Karma is thus universal and eternal 
and brings withm its compass men and gods, plants and animals It is an 
affirmation m the most emphatic manner of the principle of a personal 
responsibility which cannot be shifted A man can redeem himself only by his 
own efforts. Freedom is given to that extent otherwise Karma would spell 
predestination The way to overcome the pull or drag of Karma is to per¬ 
form meritorious action (Punya) Cfnseifish action is meritorious and selfish 
evil Suffering is the punishment of sin and wrong and the way to avoid 
It IS by doing good action Man is the master of his fate ” 

The immediate and the most important bearing of expiation m res¬ 
pect of sinful acts is that if the appropriate penance is performed, the sinner 
is absolved from the evil consequences, but on the contrary, if no penance 
IS undergone according to the scriptural provision, the sinner will have to 
g) to hell and thereafter be subject to various rebirths in lower animals or 
even plants and creepers This is not the end of the sin After these 
several rebirths as loss er animals, the sinner will be born as a diseased and 
poor man in successive births Ultimately, of course, the effect of the evil 
deed will be thus exhausted by suffering the tortures in hell etc He can be 
expected to be born as a man happy and prosperous Thus it is the per¬ 
formance or othenvise of the penance for a sinful act which makes all the 
difference Hence the penance has been regarded as a very powerful ins¬ 
trument to avoid punishment m hell and numerous rebirths No man can 
be absolutely honest and virtuous specially in the present society There¬ 
fore whenever any sm IS committed by him intentionally or unintentionally, 
the penance must be performed in order to successfully avoid almost never- 
ending sufferings and miseries Karma, therefore, is the pivot on which 
hinges human happiness or misery Penance is, of course, primarily concern¬ 
ed with sinful acts which require expiation The manifold implication of 
the doctrine of Karma* has be en roost lucidly and elaborately brought forth 
2. tt) Every act IS followed by coosoqiences which also have a suitablo reaction on 

the character and disposition of the performer of the act 
(2) The modification of disposition is dne to an invisible influence (Pasana) which 
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by R. Aiyangar. 

The importance of the topic of expiation depends upon the efficacy 
of penances in removing sins. The question whether the evil consequences 

is passed on to the self (/) (man) in its next birth as an inherited predisposition 
«hich explains impulse or instinct and a kind of undefinable restraint on the 
freedom of action. 

(3) As the effects of action may not be exhausted in one life, they logically necessitate 
as many further lives as may be needed to be worked off. 

(4) Human inequality in inherited equipment as well as in worldly affluence and 
happiness is explicable by the doctrine. 

(5) WTiat appears to be (from a human stand point) injustice when a good man 
suffers and a bad man prospers is explained by Karma, It vindicates Divine 
justice. 

(G) Moral responsibility is emphasised by it. 

(7) The theory conceives personal freedom to act in such a way as to intensify or 
counteract the force of accumulated Karma. 

(S) There is no element of fatalism in Karma. What appears inevitable is conditioned 
by the power to modify or arrest the action of Karma. 

(9) There is a deGnite relation between karma as cause and the conditions of life and 
of the future of life as results. The law of Karma admits of no chance or of 
exception to its operation. 

(10) It is not only opposed to altruistic action but is a strong inducement to it, 
because the unselfish action is held up as the most meritorious, 

,(11) It is opposed to the view that since every person only reaps what he sows, any 
attempt to save him (for example from drowning) will be useless as he is bound 
to be drowned or to escape according to his own Karma, for one cannot foresee 
the effect of Karma in one’s own future or in that of others. Accordingly having a 
person to drown on the plea that he is bound to be drowned is a invalid presump¬ 
tion. The man who fails to rescue the drowning person will only accumulate bad 
Karma by his failure. 

(12) Karma creates obligations. 

(13) The doctrine of adjustment or relativity is implied in the theoiy of Karma. 
Duties spring from varna, sex, profession etc. and they are the consequences of 
Karma. The freedom of action that every human being enjoys is naturally 
limited by his position and capacity just as a man’s duties or powers are the 
consequences of his competence. Human ends and obligations must be suited to 
Adhiliara. The doctrine of Karma shows in this principle a flexibility wliich 
allows of both freedom and obligation and reconciles them. 

(14) The mitigation of the effect of past Karma by good deeds is possible. Human 
life is an opportunity for ascent. Bebirth in it is welcome as it gives the chance 
of regaining lost ground. 

(15) The double requital to Karina (in the period of regulation or enjoyment 
following physical dissolution and in rebirth) reconciles the traditional belief 
in certain types of action as guaranteeing certain appropriate conveyances as 
well as the necessity for providing a future suited to the mixture of good and evil 
in human action. It has been suggested that the idea of double requital reflects 
a combination of ancient Aryan and non-Aryan concepts.” Ibid, p. 55-56. 
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of sinful acts could be arrested at all by penances or otherwise agitated 
the minds even of the earliest sages Thus Gautama referred to two con¬ 
flicting views® according to one of which it was meaningless to perform 
penance as the effect of action could not be otherwise effected except in its own 
course and according to the other view sms could be expiated by penances 
Gautama* of course emphatically admitted the efficacy of penances and as 
such it was enjoined by him that the sinners must performa penance to get nd 
of the evil consequences of sinful acts The question, however, took no long 
time to be settled once for all in favour of the observances of penances Thus 
It was ultimately universally accepted later on that Prayascittaih apaityenah 
3 Nanu Gautama smntau naAvoal iti mmansaa te tathahi na 

kuryadityeke Ayamasayah na kanna kriiam bhogaman tarcna ksiyate Tatka 
Caha — 

Nabhukatam ksiyate karma kalpakoti tatatrapi 

Avasyamanubhoktavyam ktrta karma subhasubham 111 SamkhaiUo says, yaiha 
Pnthivyam vijaoi ratnani oidbayo yatha 

Evamatmani karmaai iisthanti prabhavanti ca m Yadi bhogamantarena 
duTitslepah khiyate tada bukritalepopi khiyate iti prasanga tatasca prayascit* 
tarn nakartavyam Ucyatc punostomeoestra punab savarnam ayanu syajya 
yajaQadibhihradhikaradbhrastvaekahikenesiva savanairaya sadbyam karma 
punab prapnuvanti tauadbiknyante iti yavat Na bhukta ksiyate tva knta 
pra>os««a visayam sukma visayamca tatha smntyaQiaram 
kadant sukritam karma kutastbamapi tisihati ' 

Maijamanasya samsar Yavattismat vimucyate iti Yadi nabhuktaniiti rtwira 
masam kocenaivaoiramkusam pravariaie tada papaksoya prati padikab 
sarvah srtitayah Smntayasealixipycnn Tasmat papaksayaya prayaseitlam 
kartavyamiti sidhaotabhidhanat prayasatlam kamyom 
Atredam Visadikaranam-na kuryadm pur^apaksah karmanam bhogadcva ksayal 
. kuryaditl stddkaniah Punaslomadmam Prayascitlanam srulau nidarsanat 

Na ca sanalrarmjni Bhasmasat kuruti Arjuna iti vac>am Tattva/na/ia^n/ nam 
si/ka/iaradudinamupibhogadarsaiiat Sarirambha Wadnstanam bhougika nasy 
salsa mvamasya khptvatva myamat iti govmdanandiya tattvartha Kaumudi 
tika. Manunapi cantavyam to nuyam prayasattam Msuddhaye itiupktam Tasmat 
kartarvameveha prayasciUjra visuddhaye iti papaphala karraana nantaram 
Samkhalikhi tavahatuh Bhavisyapuraneapi— 

Vyati kramat yatha putra dosot pattirbhovedhiha Prayasallatlu Devendra 
dosaksaya Ill iti Ittham prayascitlasya kartarvata va syakiti oirviyate 
(vide the preface of the edition of /’ra>aici/rararo of Dalapatiraja by Pt Shn 
Nanda Kishore pp 22-25) 

The same Editor also has discussed the topics of Naimittakatvamadhikan ca 
thus Nanu Proycjci/iflrapcr yainah ityadi Smritisuypapksayasva phalatvenavagamat 
kamu kasyadhikara* kamyam Prayaseiliam Yaiha vrish kamasya karoryadestih 
Anye tu papam nimitta kritya vidhanana naimi ttikam yatha gnha daha mrmtte 
ksamavatistintyahuh Apare tu akarane pratyavaya darsa nat nityam yatha 

sandhya vandanadi Atra keadahuh Paray asciUani na kevaUm nai nuttikam 
kintu dunta ksayar tharoyapi Ibid, pp 21-23 
4 Vide. XIX, 3-7 
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The texts of Manu®, Yajnavalkya’^, Samkhalikhita and the Bhavishya Furana’ 
etc. are most emphatic and unambiguom in this respect®. 

Penances are meant only for sinful acts which are given rise to by not 
performing what has been ordained and performing what has been condemned 
arid also by not restraining one’s organs. As these acts cause sin or fall, the 
sinners must perform the penances prescribed by the authors of the Sastras. 
By the performance of these penances, the sinner can get rid of the evil 
consequences of the sins and thereby his inner soul will be purified and the 
world also will be pleased®. By the inner purification is meant that he will 
not have to suffer any torture etc. in the next existence and by the satisfac¬ 
tion of the world is meant that society also, of which he is only a member, 
will not hesitate to readmit him to all social transactions and intercourses. 
Thus these are the two most important parts that are supposed to be effected by 
the .performance of the relevant penances. Whenever a sin is committed two 
questions arise automatically. According to one of them the sinner must do 
something to avoid the evil consequences of his sinful acts or omissions. 
Again as soon as a man falls in the eyes of the society for the degradation 
caused by his sins, the o ther question that suggests itself is as to how, if at all, 
that man can again be treated normally as a usual member of the society 
from which he must have been excommunicated. The penance satisfies both 
these questions. Hence the importance and efficacy of performing penances. 
This is obvipusly the positive aspect of performing penances. From this, 
negatively speaking, it at once follows that if the sinner does not perform 
the penances enjoined by the scriptures, the two benefits Mentioned above 
in the form of self-purification and readmission to the society can by no 
means be secured. Hence the immediate effect of non-performance of 
penance is excommunication from the society. This is the more visible form 
of punishment or condemnation in this very existence. What is there in 
store for him in the following existence? Those consequences have been 
embodied in the two conceptions of hell and transmigration. Just after the 
death, the sinner has to go to the appropriate hell or hells according to the 

5. XI, 53:—Caritavyamato nityam prayascittam visudhaya nindyai hilaksanai r yukta 
jayante anis kritainasah. 

6. Ill, 221; Prayascittam akurvanah papesu nirata narah 
Apascattapiiiah kastan narakan yanti darunan. 

7. The text in question has already been quoted above vide Foot note No. 3. 

8. Having expounded the five varieties of Dharma including. Forao, Ashrama etc. (in 
chapter V of Book II), yq/Vrai’o/Aya proposes to discuss the rules of Prayascitta. By 
way of introduction to the subject and also in an attempt to examine the parties who 
are liable to perform penances, the author refers to the effects of Karma as 
regulated by the conception of transmigration of the soul in the form of an 
Arthavada (Vide also the K/ra/mVrorfoya, (on Yajiia\alkya' III 206-210) 

9. According to Sulapani Yajnavalkya’s reference to the production of the fruits of 
action is useful as an incentive to special religious performances including the 
penances. 



22 


The Idw Review 


nature of his sm This is not the end This is only the beginning, several 
hells ha\e been vividly described Hence it has been most emphatically and 
unambiguously assented by Yajna\alkya that not performing the necessary 
penances and having no feeling of remorse or repentence immensely immersed 
in sins as they are the sinners have to go to the terrible hells full of agonies, 
pains and tortures The penances punfy the soul of the sinner on account of 
the fact that they regret their conduct and try to expiate the sms by observing 
vanous sorts of austerities implied by the performance of penances But 
these elements of austerity and repentance b-mg conspicuous by their absence 
m the sinners who have not performed any penances, these wretched creatures 
have no other alternative but to go to the hells 

The diiferent hells have been described by Yajna\alkya and many other 
sages Here also it will be found that the names of the hells and their 
characteristic features are more or less found almost m the same fashion indi¬ 
cating that these hells were conceived from a very early period and they were 
traditionally accepted and believed in The belief m the hells no doubt 
played‘a very important part as a social corrective and deterrent so that the 
people might not indulge in any avoidable sms The conception of hell 
exercised the mmd of sinners in a more terrible way m as much as some of 
the sms m some cases might escape the notice of the society or the state and 
tfius they could avoid the punishment presenbed by them But the administ¬ 
ration of the hells being infallible under the vigilance of Yama, the king of 
death, there was never any chance of escaping his vigilance and tortures 
Hence the anxiety for performing penances was all the greater Again it has 
been stated generally that penances can remove only unintentional sms, so 
far as the intentional commission of sins are concerned, the sinners can 
never have their inner soul purified They can only be readmitted to the 
society for usual business This distinction of course is with respect to the 
Mahapaiakas So far as the minor offences are concerned there is again 
another general rule according to which ,lhe penance for an intentional sin 
will be double that meant for an unintentional sm Thus according to 
Yaj/iaiafkya the first calamity that overpowers a sinner who has not performed 
the presenbed penance is to be compelled to go to the hell where he will have 
to stay for the presenbed penod being subjected to the tortures peculiar to 
the different sms according to their gravity and heinousness The periods 
to hve for in the heUs are not to be calculated in the terms of human calendar. 

They have to be considered accordmg to the calendar of the great Brahma” 

whose one day means 1000 yugas or 432 millions of years of the mortals 


This length of the period alone is tcmble enough to frighten any mortal 
The nature of the tortures also is as inhuman as unbearable 
lo Vu^u,^in, 24-26 
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Then after passing the prescribed period of stay in hell, begins the 
multiplication of repeated rebirths. Thus Yajnavalkya asserts that having 
undergone the terrible and frightful hells, incurred on account of the most 
heinous sins, the greatest sinners are born here after the exhaustion of the 
results of their deeds or misdeeds. Though only the great sinners have been 
mentioned in the above text, it is equally applicable to the other minor sinners 
also. Thus hells and rebirths are equally awaiting the sinners of all descrip¬ 
tions subject only to the difference in treatment according to the gravity of 
their sins. Among the great sinners^i, the Brahmicide enters the body of a 
deer, a dog, a hog or a camel: the liquor-drinker enters the body of an ass, 
pulkasa^-, and of a Vena^3_ Thg stealer of a Brahmin’s gold is reborn as a 
worm, an insect or a moth whereas the great sinner who violates the bed of 
his preceptor is reborn as grass, shrub and creeper. So after the experiences 
in the hells in the first instance and being reborn as different kinds of lower 
animals or plants, the great sinners are to be reborn as having certain undesir¬ 
able marks. Thus the Brahmacide shall be suffering from a wasting disease” 
the Sura-drinker will have black teeth, the thief of a Brahman’s gold will 
have bad nails and the violators of guru’s bed will have bad skins. The asso¬ 
ciate great sinners also will be having tire same marks as will characterise the 
great sinners with whom they associated and contracted the great sin by such 
connection or association. These human rebirths will take place several 
times. Therefore, having obtained the result of their actions in hell and 
having been born among lower animals, the sinners will be born again as 
human beings of the lowest order and wedded to poverty without any auspi¬ 
cious or desirable signs. Lastly being absolutely free from all sins thus exhaus¬ 
ted by sufferings in the hells and the different rebirths, the sinless persons are 
born in a good and high family to enjoy happiness and prosperity being 
endowed with learning and fame. 

From the different stages described above, through which the sinners 

11. According to the M/foAr^ara the reference is to the acts committed unintentionally. 
In case of intentional acts the sinners have to rotate in other bodies as well. Hence 
Manu also contends that a Brahmicide enters the womb of a dog, a pig, an ass, 
a camel, a cow,. a goat, a sheep, a deer, a bird, a candala and a puikasa; 
a Brahmin Sura-drinker shall enter the wombs of worms, insects, moths 

- and feeding or ordure. A Brahman stealing Brahman’s gold has to be born 
a thousand times as spiders, snakes, lizards, aquatic animals and picasas. And a 
violator of the preceptor’s bed has to be born hundred times as grass shrub and cree¬ 
per and also as earnivomous animals. (Vide Slanu, XXII, 55-58) 

12. A pulaska means one who is bom as the result of the Union of Sudra woman and a 

Nisada '' 

13. Aivena is one who is born of the union between a Vaideka and an Ambastha woman. 

14. Mrtra Miera asserts that the diseases like consumpticn etc. also have got to bo iiuder- 
stood as applicable in case of tlie rebirths in the form of deer etc. (On Yajnavalkya 
III, 209; 216-217). 
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have to pass, it will readily appear that the performance of a penance will 
prove to be a far easier alternative Clearly there are two alternatives left 
to the sinners in general One is to perform penances prescribed by the 
Sastras^^ and then to get nd of the evil consequences of the sms The other 
alternative is that in absence of performance of a penance the sinners are to 
pass through the different stages practically innumerable and never ending 

, It was on account of the comparative easiness of the penances, that 
the penances became very popular and widely acceptable When we find 
that all conceivable forms of sms and penances in every details have been 
discussed invanably by all the smritis and the puranas the belief is all the 
more confirmed that penance was never a dead institution It was a living 
institution widely accepted and scrupulously adhered to by the society— 
specially of the anaeot time 

yq;na\a/fc>a enumerates certain concrete” illustrations as to for wluch 
"is According to Uana (XII, 71 72), a Brahman who has fallen off from bis religions 
duties, •when dead, becomes an Ulkamukha, eating the \onut while a Kaslnya be- 
cotnes a Kataputana feeding on foul corpses, a Taisi/o Meitraksajyotika feeding on 
ordure while a Sudra fallen off fromhia own duties becomes a Caitasaka With 
reference to the above wrts of tfanu an objection might be raised as to bow sina 
for omissions to observe an ordamed duty coo]d be explained The answer was 
given thus bj Vtjn iiumra ' Like the pain of one who eats a vomit or whoso 
mouth IB bumiog with a fire flame of the man also who does not act upto the dietat 
os of Vedic commands, there is no accomplishment of the objects in life 

Thus the censure of non'perforraance IS with a view to edge on to performance, 
thus there IS no contradiction Or it may also be taken that the condition of those 
who eat the vomit or whose mouths hum with a flame are the conseipaeiices of desire 
for worldlj pleasures, idleness etc which are antagonistic to the performance of the 
dictates of the Vedas and are the result of piohibited sets of the past birth and thus 
jt should be home in mind that nowhere can a negation be the cause of anything '* 
(Vide Jfilolbahara, Edited by Gharpure p 167) 

16 The Jl/ilofcshora commenting on the textsof Vojnocoh^ (III 210 216) makes a very 
significant and ri alistic observation The various disrases and the different rebirths 
in the forms of differ nt lower animals or plants as described at considerable length 
by the eages 31anu Tajnavaltya and specially Samkba and Gautama referred to 
shove were desired to create o feeling of terror and dismay in the Brahmicide and 
other emners and from these impreesive and graphic descnptions the sinners might 
be more easily inclined to perform the different penances prescribed by the Sastras 
This IS the mam purpose and the enumeration not so much for the indication 
that this condition will continue for 12 years or prohibiting others from 
associating with the sufferers A penance w meant generally for the cTtirpalion 
' oftbesm But where the process of extinrtion of the invisible results of sm has 
already begun and some stages had already been passed through like the hell etc 
• Kever indeed is an arrow discharged from the bow in need again of jts power or its 
operationfor piercing the target Kot indeed is the extmction of the invisible 
rmult to be sought for for the destruction of the fruit of it which had commenced 
Never indeed by the destruction of the wheel the rags etc which have served as the 
instmmentalcaufiewv'UherebeadestnictMmirfthe pot etc which has begun It 
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offence of theft for instance which sort of rebirth will be the lot of a sinner in 
his subsequent births. Necessarily such enumerations can not be exhaustive. 
They are simply illustrative^’. Thus one who steals’® cooked food will be a 


is not possible to remove the defect of bid nails etc. with which one is born. More¬ 
over after having gone through the series of miseries, caused by the hells, birth in 
low bodies etc., the defective nail is the last development of the fruit thereof. By its 
very production is brought about the destruction of the invisible result which had 
been its cause like the destruction of the fire produced by churning, therefore the 
performance of the vratas is not for destruction of the sin nor for the sake of inter¬ 
course. Indeed the right minded people do not avoid intercourse with persons 
having bad nails and the like. By reason of the sin having already been extinct 
before the social intercourse has been secured, therefore, there is no point in the 
performance of the vow.’* (Vide the Mitahs^rot Edited by Gharpure, pp, 166.5-66; 
see also Vasistha, XX, 6). 

17. A special rule has been stated by Samkha according to whom the Brahmicide 
becomes a leper; the stealer of a bright metal suffers from ring worm ; the 
reviler of the God and the Brahmins becomes bald headed ; the poison- 
administrator and the incendiary becomes mad ; one retunring a blow 
to the guru becomes an epileptic; a cow-killer becomes blind; 

one who has abandoned his wedded wiie and has been attached to 
another woman becomes a peculiar animal which is known as a sabdabhedi ; 
one who steals the property of Gods and Brahmans is born as consumptive; 
one who misappropriates a deposit becomes a squint; ,one who lives on the 
prostitution of his wife is born as a eunuch; one who abandons his wife in her 
childhood gets his private part diseased; one who alone eats viand becomes 
a rheumatic; one who eats the uneatable suffers from scroffula; one having 
intercourse with a Brahmani suffers from barrenness ; one who commits ferocious 
acts becomes a dwarf; one who steals cloth becomes a gnat; one who steals a 
bed becomes a Ksapanaka; one who steals the conch or mother of pearl becomes a 
beggar with a skull; one who steals a lamp becomes an owl; one who behaves 
maliciously becomes a consumptive ; and one who reviles his father and mother 
becomes Khandakara. Similarly Gautama also lias stated.some particular rules thus. 
One who speaks falsely becomes a stammerer; one who abandons his wife gets 
dropsy ; a false witness has to be afflicted with elephantasis and his legs and feet 
are split up; one who unsettles a marriage or causes any obstruction thereto, has a 
cut-lip; one who commits an assault has his hands cut off; one having intercourse 
with his daughter-in-law gets hydrocele; for discharging urine on cross road 
one has difficulty in passing urine ; one who despoils a maiden becomes a eunuch; 
one who is jealous by nature becomes a mosquito ; he who quarrels with bis 
father is afflicted with epilepsy ; one who misappropriates a deposit is childless ; 
a jewel-thief becomes extremely poor ; one selling learning becomes a deer, one 
selling the Veda becomes a tiger ; one who eats without being invited becomes a j 
crow; one who alone eats viands becomes a monkey ; one who eats from anywhere 
becomes a cat ; for setting fire to a drywood forest one becomes a firefly; 
a school master of children a stinking mouth ; one who eats stale food 
becomes a worm ; one who accepts invalid gifts becomes a bull; a jealous 
man becomes a wasp; one whose fires are extinguished becomes afflicted 
with ring-worm ; the preceptor of a Sudra becomes a dog-eater; a cow- 
thief becomes a snake; one stealing friends’ property becomes consumptive; 
a stealer of food becomes dyspeptic; a literary thief becomes dumb; a man 
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dyspectic^*, a literary thief shall be born as dumb, a man who adulterates corn 
shall be bom with redundant limbs , the informer will have a slmhmg nose, 
one who steals oil shall be reborn as tailapayi and the slanderer will have a 
foul and stinlang mouth By taking away the wife of another and also by 
robbing a Brahman of his property a man becomes a Brahma Rakshasa in a 
forest where there is no water If a man robs others of their jewels, he will 
be'bom m a low order and if he steals leafy vegetables, he will be reborn as 
peacock and if a roan steals any gragnant scent, he will be reborn as a 
musk rat By stealing com a man becomes a rat, by steahng a vehicle, a 
camel, by stealing fruits a monkey; by steahng water, a waterduck, by 
stealing milk, a crow, and by steahng a household utensil, a man becomes a 
wasp Similarly if a man steals honey, he becomes a stinging fly, he who 
steals meat becomes a vulture , he who steals a cow becomes an iguana , 
he who steals fire becomes a crane, one who steals clothes becomes affected 
with white leprosy, one who steals rasa becomes a dog and one who steals 
salt becomes a cricket As it has already been observed these above 
enumerations are only illustrative This has been clearly stated by Yajnava- 
Ikya himself He nghtly contends that only some illustrations of theft 
concerning some articles alone have been given It is not feasible to enumer* 
ate all the articles under the sun that can be the subject matter of theft as 
there are so many classes of things and species of animals 

Thus an attempt has been made above to summarise the lot of a 
sinner who dies without having performed the penances prescribed for the 
sins committed by him The punishments of an unexpiated sinner thus come 
in two main forms, one in the shape of the bells and the other m the form of 
the rebirths that postulate the transmigration of the soul 

The importance of the topic of transmigration of the soul can be very 
weU imagined when it is seen that Manu has devoted almost the whole of his 

bavmg intercourse sMth a Chaodali orapulkasi woman becomes a typhon, a 
man who has intercourse with a Sudra woman becomes a long worm, a man 
commuting intercourse with a Sudra woman of her own Varna becomes 
a pauper a water thief becomes a fish, a milk thief a crane, a usurer is bom 
with a defective organ, a vendor of ao unsaleable articles becomes a eunuch , 
one who reviles the king becomes aii ass, for having intercourse with a cow 
a frog , one who studies on a holiday becomes a jackal, he who steals another s 
property becomes an errand boy. the killer of a fish has the embryonic existence 
According to Gautama all these are unable to rise higher 

18 According to Manu women who commit theft of the different articles enumerated 

above will become the wives of those anunais lo whose shape the male thieves will 
be bom IVide Manu, XII 69) 

19 The condmons of dyspepsia etc. are supposed to be fall asmner only when he has 

agiin assumed a human form having successively passed through the different 
stages in the bell and the different rebirths la the form of animals and plants In 
this sense the verses No 217 and after verses No 216 (Vide Manu, XII, 68) 
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Chapter XII to it. Manu starts with the fundamental theory that transmig¬ 
ration is determinable by retribution of deeds or actions which again 
admitting of threefold varieties namely mental, physical and verbal, produce 
good or evil results causing various conditions in man to wit; the highest 
the middling and the lowest. The mind is the instigator of all actions— 
mental, verbal and physical—which in all are ten*® in number. Of theip 
three sinful mental actions are coveting the property of others; thinking in 
one’s heart of what is undesirable and an adherence to false doctrines. The 
four kinds of sinful verbal actions are abusing others, speaking the untruth 
detracting from the merits of all men and talking idly. Lastly the 3 sinful 
bodily actions are taking what has not been given, injuring creatures and 
having criminal intercourse with another man’s wife. Speaking by way of 
reciprocal retribution of action, Manu states that the effect of the good or 
bad mental, physical or verbal acts falls respectively upon the mind, body or 
the speech. On account of the acts done sinfully with the mind, the sinner is 
to be bom in a low caste; when the sinful deeds are committed with the body, 
the sinner becomes something inanimate in his next existence whereas when 
a sin is perpetrated with speech, the sinner is to be reborn as a bird or, beast. 
The word Tridandi has been used in a significant sense by Manu. Generally 
speaking Danda means a stick or stafF*^, but in this context it means 
control. Therefore, the word Tridandi means a man who has got control 
over his mind, body as well as thought. To gain complete success, this three¬ 
fold control is most essential. The Bhutatma** consisting of the five elements 
actually does the acts as prompted by the Ksetrajna individual soul which is 
a part of the Paramatman or great soul*®.” Thus there is a very close 
connection between these kinds of self in connection with every being and his 
every action. From the Supreme soul thus emanate all the individual souls 
or Jivatma which always impel the various creatures to action. So far as 
the wicked men are concerned after their death another fresh body consisting 

20. Vide Yajnavalkya, III, 131, 134-136. The mind is the internal organ which has the 
capacity of samkalpa or volition. In modern jurisprudence also an act is not a 
juristic one unless it is accompanied by free will or volition. Absence of the doer’s 
will make the act no act and it is void abinitio on the presumption that no act has 
been done at all in the eye of law. 

21. Usually an ascetic is known as Tridandi because he carries three stakes tied to¬ 

gether. But this is only an external symbol for the hermits. The real criterion of 
a saint should be how far he has been able to control his organs and to what 
extent he has been able to control his mind, body and speech. The' significance 
of the word ‘three’ refers to the threefold character of an act. 

22. Elements are five in number, to wit, ksiti, ap, teja, marut, and vyoma. Jiva and 
Ksetrajna mean the. individual soul as constrated with the Paramatma which is 
known as the great or the supreme soul. Nandapandita has explained the inter¬ 
relation between the Paramatma, Jivatma and Bhuttma by saying that the first 
pervades the second and the second the third. 

23. According to the Vedanta Philosophy, the individual souls -emanate from the 
supreme soul or Brahma like waves from the ocean or sparks from the fire. 
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of the elements is formed, and m the form of that body the individual sinner 
suffers the tortures m hell This new body is required to be framed again 
as with death the onginal body is destroyed But the soul remains the same 
The same soul now takes shelter in the second after the destruction of the 
first Hence transmigration even when used with any other qualification 
means the transmigration of the soul The individual soul or Ksetrjna 
which has thus embodied in the new Bhutatman or corporeal self having 
suffered for its faults and sins on account of attachment to sensual indulgence 
resulting in misery and tortures in belt, approaches the supreme soul being 
free from the stain by different degrees through different births Thus the 
'tendency of the Ksstrajna is always lo approach and merge into the great 
soul from which it once emanated along with thousands of others The 
merits or the dements of the Ksetrajna follow him until they are exhausted 
by several births If the individual soul mainly performs virtuous deeds and 
perpetrates very little vice, it will obtain bliss in heaven clothed with those 
very five elements But if the case is converse, that is to say, if the indivi* 
dual soul or being commits heavy crimes bm performs very little pious work, 
he will be deserted by the elements and be subject to the tortures of Yaroa 
But after having endured these tortures of Yama, again enters free from taint 
these very five elements in due proportion This being the inevitable fate 
of the individual soul consisting of transition or transmigrations, every one 
should be careful to stick to virtuous deeds and avoid sinful acts Sattva, 
Rajas, Tamas arc the three qualities** of the great soul, and when one of 
these qualities wholly predominates in a body, then it makes that individual 
or embodied soul eminently distinguished for that quality Satlva means good¬ 
ness, Tama means ignorance and Rajas means a combination of love and 
hatred These three pervad e alU he creatures** If a man possesses the quality 

24 All the classificitions and cross clas5«flcaiion based on ihe three virtues or qualities 
art to indicate the nature of Ihe act for dome which an individual has got the 
special propensity The scope of action is not only confined to overtacts It 
includes also the thoughts even Thus whenever the word action is used it is 
used m the comprehensive sm to include all the three acts—mental, physical and 
verbal 

25 From the conception of the philosophy of work or Karma, there follows another 
very important deduction namely that in this world the different individuals 
belonging to the self same category or species arc not found to have the same 
nature and character Their qualities differ The reason is that their present 
existence has been determined by iheir past actions And as every individual 
differs from another regarding the nature and quality of their acts, so there is 
bound to be a difference m character and activity of the individual in the neat 
life The present existence IS determined by the past actions so again the actions 
will determine the nature of existence in the next birth The manner of 
determination of the life exactly according to the actions of the individuals 
concerned is unmistakable and infallible This is what may be characterised as 
divine dispensation based on absolute sense of justice which may not be discernible 
by the mortals whose knowledge and imagination are confined exclusively to the, 
present existense 
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of Sattva, his actions and behaviour wiil indicate that in his soul there is a 
perfect peace; a deep calm and a pure light. There is an admixture of pain 
and pleasure in the activities of persons who will be pervaded by the quality 
of Rajas. The acts of a man who is dominated by the Yamas quality will be 
always coupled with delusion, lack of reasoning, knowledge and understand¬ 
ing. There is invariably a difftrence in the nature of the actions that are usual¬ 
ly done by the men characterised by the different qualities mentioned above. 
The men who are characterised by the Sattva Guna will generally take delight 
in the study of the vedas, austerity, knowledge, purity, control over the 
organs, performance of meritorious acts and meditation on the soul; men who 
are under the influence of Rajas quality will generally indulge in undertakings, 
lack of firmness, commission of sinful acts and attachment to sensual pleasur¬ 
es. Lastly covetousness, sleepiness, pusillanimity, cruelty, atheism, leading an 
evil life, a habit of soliciting favour and inattention are the characteristics of 
the actions of the people belonging to the Yamas quality. From the doer’s 
standpoint, also it can be ascertained easily as to which category a particular 
act belongs. Thus if a man having done, doing or about to do any act feels 
ashamed®® then it can be at once inferred that the work is characteristic of 
the Yamas quality. Again when a man desires to gain fame in this world 
by doing certain act but is not dejected on failure it must be understood that 
these are'the acts of a man who is dominated by the Rajas quality. Lastly, 
when a man is anxious to know seif, he does not feel ashamed to continue 
the punishment and when his soul rejoices at this, such a work must indicate 
the Sattva quality of the doer®’. Thus from the above it is quite clear that 
qualities determine acts and vice versa. Hence qualities and acts are most 
intimately related and act and react on each other. According to Manu, 
there are threefold transmigrations on the basis of the qualities®®. Those who 
are endowed with goodness (Sattva) and always delight in meritorious acts 
reach the state of Gods; those who are endowed with rajas attain the state 
of man and lastly those are endowed with Yamas sink to the condition of 
beasts. Each of these transmigrations again may be of three different classes 
according to the nature of the acts and the knowledge®® of the man. They 

26. This has got its psychological significance. The conscience of the sinner even is 
Pricked when he does or is about to do any sinful act. In most of the cases the good 
or bad nuture of the thing to be done can be understood instinctively. 

27. The entire series of rebirths in the mighty process of the transmigration of the soul 
indicate only one course for one individual soul. This process knows no end. 

28. Vide Yajnavalkya, HI, 137-139. 

29. Knowledge and intention play a very important part in the prescription of penances. 
Thus the Mahapatakas w hen committed intentionally cannot be expiated in life time at 
all. They arc expiated only by death. So far as other minor offences are concerned, 
the penance is double in case of intentional acts as contrasted with .the unintentional 
commissions of sins. Hence Afedhatithi is right when he refers to the intuitional or 
unintentional nature of the acts. 
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are low, middling and high This undoubtedly furnishes one of the best and 
finest classification ever attempted by Manu Immovable beings®®, insects— 
both small and great, fishes, snakes, tortoises, cattle and wild animals are the 
lowest conditions to which Yamas leads , elephants, horses, Sudras and 
despicable barbarians®*, lions, tigers and bears are the middling states 
caused by the quality of Yamas or darkness, Caranas®*,, Saparnas 
hypocrites, Raksasas and Pisacas belong to the highest ranks of the conditions 
produced by Yama The lowest conditions that are produced by rajas of the 
lowest degree are those of dhallas, mallas, natas, men who subsist by 
despicable occupation and those addicted to gambling and drinbng kings, 
Ksatnyas, the domestic priests of kings and those who delight in warfares or 
disputes constitute the middling rank of the states conditioned by rajas 
The highest rank of conditions produced by rajas are the Gandlianas, the 
Guhyakas and the servants of the Gods like the Apsarasas Similarly there 
are three conditions given rise to by the different courses of migration caused 
by Sattva, Harmits, ascetics, Brahmans, the vaimanika dieties, lunar 
mansions and the Daityas form the lowest rank of the existences caused by 
Satt\as The second order of existences caused by Sattva are to be found in 
the conditions of the sacrifices, the sages, the Gods, the Vedas, the heavenly 
hghts, the years, the manes and the Sadhyas The highest order of Sattva 
given nse to the highest conditions of Brahma, the creators of the Umverse, 
the law, the great one and the undiscenible one From the above classifica^ 
tion” and sub-classification it will clearly appear that transmigration rewards 
the meritorious acts and condemns the evil actions The virtuous become 
more virtuous until the individual souls are identified with and merged in the 
supreme soul The wicked also become less wicked and ultimately when the 
individual souls are thus corrected from all taints they also reach the same 
destination The ongm of the individual souls from the Supreme soul is the 
same , so is their ultimate goal in the form of the merger with the one from 
which emanated The only difference lies m the processes which ’ take place 
in the meantime th rough transmigration The virtues are rewarded by 
30. Immovable beings mean trees, grasses, shrubs and creepers Vide Manu XII 58 
and Yajnavalkya, III, 208 » » • 

31 Mlicchas stand for the barbanans like the sabaras etc as it has been explained by 
Narayanabhatta 

32. Medhatithi understands by the word Carana, a caste of men like the birds, singers etc. 

Supamas are the bird*de ities as mentioned in Manu (I, 37) 

33 It may be represented by the following diagram 
(Manu. XII, 51) 

Action or Karma 
Sattva Ra^ 

I I 1 I r 1 ^ 1-F 

tow Middle High Low Middle High Low Middle High 
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elevation whereas the sinners are condemned through tortures in hell and 
despicable births in different forms. 

In course of discussing the different aspects and nature of transmi¬ 
gration which is primarily determined by a reference to the nature and 
gravity of the act, Manu makes a very suggestive assertion, namely that by 
non-performance of the penances for sinful acts through foolishness, people 
have to be born as the vilest of beings. According to Manu, rebirths in 
despicable shapes can be avoided only if appropriate penances are performed 
by the sinners. The human nature being what it is, it cannot be expected to 
speak most objectively, that no sin will be ever committed by any man. 
Men are liable to commit sins ; but there are methods also for their expia¬ 
tion. Hence the wise people will always take advantage of these provisions 
regarding 'the performance of penances. It is only the fools who will not 
care to get rid of the sins, by appropriate expiation. It does not require 
much reflection to understand that the performance of penances is the much 
easier and more effective way of getting rid of the evil consequences of sins 
committed by men according to the scheme and organisation of the Hindu 
religion and the Hindu society. Hence this text of Manu goes to the very 
root of the most fundamental theory regarding the eSicacy and importance of 
penance. Perform penance and be freed from the evil effects of sin. If you 
do not, the severe tortures in the form of hells and almost ceaseless rebirths 
in many despicable forms will be awaiting you. Hence it is established that 
penance according to the prescribed forms is the only escape from sin not 
only in this life but also in future existence. Another point that has been 
emphasised by Manu in the above text is that the rebirths in question will be 
determined in accordance with the attachments for the different objects of 
sensual enjoyment. In some cases the truth of the above assertion can be 
very easily followed. Thus we see that Manu has detailed his general 
observation with concrete illustrations. A man stealing grain is to become 
a rat ; for stealing water he is to become a plava; for stealing gems, pearls 
etc. a man is to be born as goldsmith and so on. In these cases it can be 
clearly seen that the nature of the rebirth is most intimately connected with 
the nature of the sin committed by the man in question in his former existence. 
But when we see that Manu says that a Brahmicide shall enter the womb of 
a dog, a pig, an ass, a camel, a cow, a goat, a sheep, a deer, a bird, a 
candaia, or a pukkasa, we cannot so easily understand what the connection 
is between the killing of a Brahman and to be reborn as a dog, a deer or a 
bird. Some of these creatures are very despicable and impure. This might 
indicate that a Brahmicide commits the most heinous crime. But the same 

thinghowever cannot be said with reference to the cow. The cow is other¬ 
wise supposed to have a peculiar sanctity of her own and as such she is 
worshipable. In any view of the thing, the fact remains that to be born as 
a lower animal from the status of a man is itself a sufficient condemnation; 
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even if we for the lime being ignore the distinction between one kind of lower 
animal and another The immediate punishment provided for a sinner who 
has not atoned for his sms is to go the hells and remain there for the pres¬ 
cribed period according to the natu-e and gravity of the sin Thereafter the 
rebirths are to take place or in other words the process of transmigration is 
to commence 


Manu begins with the enumeration of the rebirths to which the great 
sinners will be subjected if they do not perform the prescribed penances in 
theif lifetime The slayer of a Brahmin enters the body of a dog®‘, 
a pig, an ass, a camel, a cow, a goat, a sheep, a deer, a bird, a candala 
and a pukkasa^^ A Brahmana who drinks spirituous liquor shall enter the 
wombs of small and large insects, of moths, of birds, feeding on ordure and 
destructive beasts A Brahman having stolen (he gold of a Brahman shall pass 
a thousand times through the bodies of spider snakes, lizards, of aquatic 
animals and of destructive piachas*^ The violator of the guru's bed has to 
enter a hundred times the forms of grasses shrub* and creepers likewise of 
carnivorous animals and of beasts with fangs and of those doing cruel deeds 
A man who takes delight m doing harm is born as a carnivorous animal, 
a man who eats prohibited food is reborn as a worm , a thief is born as a 
creature eating its own kind (e g hsh) and a man who has intercourse with 
the women of the lowest caste is reborn as a preta Those who associate 
with the outcast, those who have approached the wives of other men and those 
who have stolen the property of a Brahman are reborn as Brahmar^ksas ” 
If a man out of greed steals gems, pearls or corals or any other precious 
thing he Will be born as a goldsmith*® This indicates that the status of a 
goldsmith 15 not very commendable in the society For stealing grain, a man 
becomes a rat for stealing yellow metal a hamsa,” for stealing water a 

34 A very interesting question can be asked in this connection with the rebirths of the 
sinners Thus v hen it is said that the Brahmicides are to be born as dogs etc are we 
to understand that all dogs are Brahmicides reborn® This is not justihed logically or 
otherwise Or in other words is the conversion of the above assertions m the form of 
different rebirths as the result of nnexpiated sms equally true’ The logical and the 
common sense view seem to be that the convene cannot be true in the sense (hat the 
species of dogs must have existed from before or at least at the time when these pres¬ 
criptions were laid down 

35 \iAtYe}na\aikya,W\, 207 

36 Ibid 


37 Ta/narortya. Ill, 208 
38. Ibid 

39 Yajnavalkya TTI, 212 


40 Ibid, 111,213 According to^A/edAafirfa the word Hcmakartri means a kind of bird 
But according to other commentators it means either a bird or a goldsmith There js 
some additional strength m the iniciprelatjon suggesfed by Medhatithi in the fact that 
inconn«tion with this portion of IransmigratiOD, no mention has been made of a 
human being The sinners are to be reborn either as beasts or birds or as pretas or 

ai Hence most probably Manu was using the word in the seme of a bird ' 

41 Vide Yajnaralkya, TII, 214,215, Visnn, XLIV, 15-20 
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plava, for stealing honey a stinging insect, for stealing milk a crow ; for 
stealing condiments a dog, and for stealing ghee' an .ichneumon ; for stealing 
meat a vulture* ^ fof stealing fat, a cormorant, for stealing oil a ^winged 
animal like Tailapaka ; for stealing salt a cricket, for stealing sour 'milk a 
bird -like Balaka for stealing silk a partridge, fof stealing linen a frog,, for 
stealing” cotton cloth a crane, for stealing a cow an iguana, and for stealing 
molasses a flying fox. If a man steals fine perfumes he becomes a 'muskrat**; 
if he steals leafy vegetables he becomes a peacock ; if he steals coocked 
food of-various kinds- he becomes a Porcupine'and if he steals uncooked 
food-he becomes a hidyehog. • Again for stealing fite*® a man becomes a 
heron, for stealing household utensils, a mason wasp,'for stealing dyed clothes 
a francolin-patridge, for stealing a deer*® or an elephant he becomes a wolf, 
for stealing a horse he becomes tiger, for stealing fruits and roots he 
becomes a monkey, for stealing a woman he becomes a bear ; for stealing 
water a blackwhite cuckoo, for stealing vehicles he becomes a camel, and for 
stealing a cattle he becomes a he-goat. If a mm forcibly*^ takes away any 
kind of property belonging to another man or' eats sacrificial food' of which 
no portion had been offered he inevitably becomes an animal.' Another 
interesting provision that has been made-by Manu is that when sinfiii men 
will be born as male beasts and birds of different kinds the sinful woman*® 
also will sitriilarly be reborn as females of those''■ particular species. If any 
man belonging to the different castes forsakes his caste-diity and occupations 
without any sufficient pressure or reason he will be the servant of Dasyus 
after, having, undergone the different' hells and the transmigration through 
different rebirths. The Brahman who has fallen 'from his duty will become 
an ulkamukha preta who feeds on what has been vomitted ; a Kshatriya will 
become,a Kataputana Preta who eats impure, substances and corpses.; again 
a yaisya ,who has • fallen from his duties becomes a .Maitraksajoytika preta 
who feeds on and Sudra falling from his duty becomes a'Cailasaka preta who 
feeds on moths. The mention of these different kinds of spirits;—real or 
imaginary subsequently gave rise to an important question in the form of the 
existence or non-existence of ghosts. 

As it has been seen, the nature of the future existence and life is 
determined by the quality,.of one’s actions., Moreover when a man indulges 
in repeated evil acts he .thereby develops a taste or a propensity therefor. 
The result is that he always tends to do evil deeds with the result that he 
will have to go to the hells in consequence. A man on the other hand who is 
always devoted to pious and virtuous deeds undoubtedly reaches the abode of ^ 

42. Yajnavalkya, III, 211, 215; Visnu, XLIV, 21-25. 

43. Yajnavalkya, III, 215; 'Visnu, XLIV, 25-30. 

44. Yajnavalkya, III, 213, Visnu XLIV, 31-34. 

45. Yajnavalkya, 111, 214-215, Visnu, XLIV, 35-37. 

46. Yajnavalkya, III, 214; Visnu, XLIV, 38-43. 

47. Yajnavalkya, III, 217; Visnu, XLIV, 44. 

48. Visnu, XLIV, 45. 
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Brahma ii na tmi Thus bltss or misery, heavea or hell** every thing is 
determined bj the sole criterion of actions in this existence There are 
manifold tortures in the different hells which have been described vividly by 
Visnu, Yajnavalkya and others The belief in the existence of hell and 
heaven to await a being after his death served as a very important check m 
keeping men in the path of virtue and restraining and threatening those who 
were otherwise inclined to indulge tn evil deeds The conception of penance 
served the purpose of a very conspicuous viarasdia whereby even the sinners 
could be made to be of the desirable type through expiation Hence the 
importance and necessity of penance, of Prayascitta were to be subject to the 
various tortures®® m the different kinds of hell as the Tcrnwru and the like 
After these tortures m the hells, the sinners were to be born any despicable 
animals of the lowest order All sorts of conceivable pains and tortures were 
associated with the different kinds of the hells Thus besides the pains of 
lying in various wombs and agonising births, imprisonment in fetters hard to 
bear, and the misery of being enslaved by others, there were separations 
from their relations and the pains of living with the wicked In every 
existence again there were the usual struggles for existence in the form of 
gaming livelihood Pangs of old age, the affliction from various sorts of 
diseases and ultimately the unconquerable death This shows most unmista¬ 
kably that each existence is full of sufferings and miseries But one general 
principle works throughout, namely, that the quality of the work done by a 
man will again determine the nature of the following existence Thus in 
49 and Funu have named aod described 21 helh each Their names signify 

their nature and also the tortures they provide for the sinners According to Yajna¬ 
valkya s enumeration, the hells areas follows Yamisra (where deep gloom prevails) 
Lohasanku (rull of iron spikes) Mabanirayam (great hell), Salmali (where sinners are 
tormented) with the thorns of (he Salmali trees). Rauravam (the dreadful hell) Kud- 
malam (full of foul smell) PutimnlUikam (smelling foul earth), Kalasutrakam (contain¬ 
ing death hatters) Samghatam (full of mucons) Lohitodam (full of blood), Savisam(rull 
of poison) Samprapatam (full of prectpiious falls), Mahanarakam (greathell),Kako- 
lam (full of poisonous snakes), Samjivao (where stay is prolonged too much), Maha- 
patham (hell with unending road), Avicim (full ot undisturbed gloom), Andhatamisra 
(full of Pitchdarkness) Kumbhtpakam (where sinners are baked like earthem pots), 
Asipatravanam (the hell with the forest of sword blades), and Tapanam (full of 
scorching heat) Visnu also enumerates 21 hells more or less of the identical des¬ 
cription excepting certain variation in names According to him in each of the above 
mentioned hells the sinners of the highest degree who have not performed the penan¬ 
ces are tormented for the term of a Kalpa, Mortal sinners who have not performed 
penances are to suffer the torments in bell or a Manvantara, so also is the case uith 
the minorsinners’ The sinnen of the fourth degree are to live m hells for four yugas 
and the sinners who commit sins causing loss of caste have to stay m hells for 1000 
years 

According to the Viramitrodaya alsi^the greatsins include mmorsins as well 
for the purpose of tortures in hell according of course to different degrees This work 
also includes the types of hells whidi have been enumerated in the Markandeja Parana 
(Vide the Viramitrodaya on III 222-225) 

50 Manu, IV, 88-89- Yajna\alkya. Ill, 206 221-225 
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these different births specially as human being some sorts of opportunities are 
offered to improve the lot. There are of course chances and risks of further 
deterioration specially in cases of those who have developed a sort of evil 
propensity for taking delight in misdeeds. Thus not only the actual deed but 
the disposition of the mind with which a man does an act determines the 
nature of the future existence according to the quality of the action. Hence 
everywhere a man should do only good works and avoid bad ones. And 
when any sinful act is done intentionally or unintentionally it should be 
expiated as far as feasible by the performance of the Prayscittas as enjoined 
by the Shastric injunctions. This is the sum and substance of the whole 
teaching of the Dharma literature comprising the Dharmasutras and the 
Dharmasastras. The puranas also emphasised and elaborated these main and 
fundamental teachings of the earlier types of literature. Having generally 
discussed the nature and consequences of good and bad acts, 
Manu specifically enumerates certain acts which will give supreme bliss or 
summum bonum to the Brahmans. The Brahmans can attain summum 
bonura by performing the following acts to wit, studying the Veda,®i prac- 

51. The acts again as they have been prescribed by the Veda are of two distinct types, 
to wit, pravritta and Nivritta. The former acts secure bliss in the present as well 
as the future birth; this type of act implies the continuation of the mundance 
existence. The later type of work on the other hand implies the cessation of 
mundance existence; hence those who act for Nivritti, pass beyond the five 
elements. A man who sedulously performs acts leading to future births 
(Pravritti) becomes equal to the Gods; but a man who works for Nivritti obtains 
final liberation. Thus he who sacrifices to the self alone equally recognising the 
self in all created beings and all created being in the self becomes independent like 
an autocrat and self heminous. The knowledge of the Vedas is even superior to 
the performance of the rites prescribed by it. Hence a Brahman specially should 
exert himself in acquiring the knowledge of the soul by extinguishing his passions 
and studying the Vedas. The Veda has been rightly characterised as the eternal 
eye of the Gods the manes and mena. The Vedic ordinance is beyond human 
power and comprehension. The whole creation, the past, the present and the 
future are all severally known to and based upon the Vedas. Sound, touch, colour, 
taste, and filthy smell are known through the veda alone and the Vedic rites are 
only secondary in this sense. The eternal lore of the Veda upholds all the creatures 
which emanate from it. Command of armies, royal authority, the office of the 
supreme judge and sovereignty over the whole world are deserved by only him who 
truly knows the science of the Veda. As a fire can consume even trees full of sap, 
so a man who is equipped with the knowledge of the Vedas gains and attains eternal 
bliss by getting rid of the taints that might have been per chance committed. A 
man who knows the all comprehensive science of the Veda is fit to be united with 
the great Brahman independent of the order in which he might have been placed. 
Even a forgetful student of the Veda is superior to the ignorant, those who 
remember the Veda are superior to the forgetful ones, those who 
possess knowledge of the Veda are better than those who only remember it and 
those who act according to the injunctions of the Veda are far superior to those 
who simply know its meaning. Thus the thing of the highest importance is to 

regulate one’s life according to the teachings of the Veda. (Vide also Yajnavalkya 

III, 190). 
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tmng penances or austenties, acquinng true knowledge about the self, sub 
jiigating the organs, abstaining from doing injury to others and serving the 
Guru 6f these again the most efiScacious act is the acquisition of knowledge 
about the self 

This IS the best^* form of the knowledge and this 15 the most efficient 
means of gaining mimortahty, again it has been further stated that all the 
duties®* of men ha\e been provided for by the Vedas Hence if a man 
follows the injunctions comprised m the Veda, he will be sure to get the 
highest'bliss m this world as well as in the next The Veda also comprises 
all the rules for the 'guidance of men Hence one need not go to any other 
science-or'ghide for necessary insltuclions This all pervading nature of the 
Veda also indicates that one must be following the instructions contained in 
the Veda alone and not in any other type of literature or system of philosophy 
not based on the Veda,®* because those types of literature and systems of 
philosophy can offer no bliss in this world or m the next world as they are the 
products of Ignorance and darkness Necessarily all their doctrines are bound 
to be only shortlived and misleadingly attractive to perish finally tn no tune 
Therefore the acts approved and nies prescribed by the Veda alone should 
be scrupulously adhered to 

So far as the Brahmins are concerned, austenties and sacred learning 
are the best means by which they can attain the highest bliss - By the 
acquisition of sacred learning a Brahman can ob*am cessation of births and 
deaths implied by Nivrittt And by austerities, a Brahman can get'nd of 
the sins committed b> him The austerities*® are not meant for the Brahmms 
alone, the people belonging to the other castes also have got to perform 
austerities to wash of their sms and necessary provision has been made for 
this purpose The austenties thus supply one of the most important means 
of expiation as is understood by the institution of Prayascitta Thus 
austenties and knowledge go side by side one for acquisition of additional 
ment and the 'other mainly for destroying the effect ot sinful deeds For a 
mortal in the ordinary sense both of them are equally essential as no mortal 
can be ordinarily conceived as being absolutely above sms—great or small 
The sacred provision®* of the Vedas should be understood with reference to the 
three means ^nameIy, perception, inAuence and the institutes enshrining the 
traditions of the diflerent schools of thought By the acquisition of the correct 

52. Yajnayalk}a I 199 The knowledge of the soul means the knowledge jiotoflhe 
Ksettajna soul but tbc supreme soul as the taught in thrUpamshads 

53 The aas taught m the Veda may eUherbethe ^roKfantessuctras Jyotistomaor 
those acts which ate known asNivnlta. The latter works or rites are performed 
as mitter of duty without any desire for any rewards 

54 Yasistlia, XXVtt 2 

55 Yojna\aikya I 200 

56 VideMano XII, 103 115 Apauamba If, 29,13-14, Gautama XXVIII, 48-51,1'cnifAu. 

111,20-1,1,5-13 16 Yajaaialkya, 1,9A0 ' 
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knowledge alone, a naan can expect ttue"'liappiness. To comprehend and 
appreciate the real meaning of the Vedic'Jove, one must try to understand the 
utterances of the sages and the body of thejaws following modes of reasoning 
which are not repugnant to the Vedic traditions. 

: In case there is no express provision with respect to ’any act or rite in 

the;,yedic literature the instructions of the Sista Brahraanas®^.‘shodld be 
doubtlessly followed. This clearly appears to be a form of residuary provision, 
prirna_ ^ facie, it is to .be understood that every "provision®® ’regarding the 
conduct of-life including expiation is to be found in the scriptures; but>.in 
.case,there .is no such provision, the opinions of the lehmed, Brahmins j should 
be consulted ,and be taken as binding without any exc'eptioh<whatsoel'er. 
Hence Yajnavalkya®® has expressly provided that in cases where, no .expiation 
has been specifically prescribed, the prayascitta should be determined by. th^e 
parishad of the learned Brahmans®® having special regard to the time; ‘ place, 
age, capacity etc: of the sinner and also the Cavity of the'sin in question. 

57. Those Brahmins 'alone must he regarded as Sistas who in accordance"with.the 
sacred laW have studied the Vedas together with its appendages arid are able to 
‘adduce proofs perceptible'by the senses from the revealed'texts. 'One must not 
■ dispute the .prescription that will be announced by a'Parishad co'nsisting:of’ten or 
three of .such learned Brahmans. A Brahman cannot be regarded as a Brahman 
only,bn account .of his birth; to be a real Brahmine he. must have learning as-an 
indispensible‘qualification. Just as an elephant made of wood, or an antilppe made 
^of leather cannot be-regarded as a real 'elephant or a real'antilope so'also a 
Brahnun .-cannot be regarded as a‘Brahmin siniply by virtue of birth if fie is devoid 
of actual,.learning. Hence even one learned Brahman will be superior to'myriads 
.of ignorant ones. - No, Parishad,-jtherefore, can be constituted by the unlearned 
Brahmins., If. such unlearned .Brahmans ever announce any prescription for a 
sinner, the sinner will be freed from the sin and sin will fall upon these ignorant 
Brahmins. . , . ... , ■ 

58. ' It is thus clear from the above discussion that all duties to be followed, by men of the 

different castes and Asraina have been exhaustively treated in the religious institutes. 
Any body not doing any of these* prescribed duties will becomiriitting'sins which will 
require expiation to avoid tortures, in hell and repeated rebirths. Hence it was rightly 
insisted upon by Manu, Yajnavalkya and other sages that sin arises in'three different 
manners, to act contrary to the rules enjoined; not to do what has been prescribed as 
duty and lastly to do some acts being prompted by lack of sensual restraint. These 
acts constitute the different sources from, which sin .arises. Different .sins require 
different kinds of expiation which have been prescribed in details by the different 
sa'ges, 

59. Vide III, 294.. 

60. Vide text of V/svonjj/rfl . ' . ^ - 

Jatisaktiguna peksam sakridbuddhi kritam tatha Anu bandhadi vijnaya, prayasclttam 
prakalpayet, • t**. 

Cf. Angiras: .... • <, , 

'Kritva p/iriwm udaharam yathoktam dharmavakribhih Pascal karyanu sarena saktya 

kurvantyanu graham Dharmajna bahavo Viprah Kartumarhantyanu graham. ; . 

Cf.Harita; - ' 

Yatha Vayo Yatha Kalam Yatha pranara ca Brahmane Prayascittam pradatavyara 

Brahmanaidharma pathakaih. 



easements OF NECESSITY 
By 

B S Mongia, Reader, UNivBRsrry Law College, Chandigarh 
I ntroductory 

In has been the endeavour of law-givers of almost all the civilised 
countnes to devise rules whereby a parcel of land which has been carved out of 
a larger unit should be rendered capable of being enjoyed to its fullest 
extent In India, Section 13 of the Easements Act, 1882, embodies certain 
rules which regulate the right of the parlies after the severance of immovable 
property into several independent units Clauses (a), (c) and (e) contain the 
rules as to when the easements of necessity may come into existence and who 
can acquire such easements 

Defimtion 

Easements of necessity are those necessary pnvileges which are 
absolutely needed and are indispensable for the beneficial enjoyment of 
severed heritages In other words, but for the recognition of such a pnvilege 
in favour of the one divided portion against the other divided portion of the 
heritage, the claimant would not be m a position to make appropriate use of the 
hentage Absolute necessity means that in the situation and the circumstances 
of the disintegrated units of the immovable property, it is ncr cl all possible 
but for the acceptance of the claimant’s right of easement m respect of the 
other portion of the immovable property to beneficially use and enjoy the 
portion of which the claimant has become the owner Absolute necessity 
is, therefore, a question of fact in each case, to be determined in the 
light of the position topographical or otherwise, of the disjointed heritages 

As against easements of Necessity the casements of Quasi-Necessity 
are the casements that also arise on the severance of one ownership into two 
or more ownerships but such easements m the situation of the severed 
bentages are not absolutely necessary but only necessary for enjoying the 
divided portions as they Here being enjoyed at the time of the seyerance 

Created on Severance of Ownership 

Under the Indian law, as in the case of the Enghsh law, easements of 
necessity may come into existence on the breaking up of the unity of owner¬ 
ship of immovable property into two or more ownerships The relevant 

clauses of Section 13 of the Easements Act are _ 

“Where one person transfers or bequeathes immovable property 
to another — 

fa) if an easement in other immovable property of the 

jy B—This article has been written for the benefit of the First Year students 

of the Law College 
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transferor or testator is necessary for enjoying the subject 
of the transfer or bequest, the transferee or legatee shall be 
entitled to such easement; or 

(c) if an easement in the subject of the transfer or bequest 
is necessary for enjoying other immovable property of the 
transferor or testator, the transferor or the legal represen¬ 
tative of the testator shall be entitled to such ease- 

I ment; or 

Where a partition is made of the joint property of several 
persons:— 

(e) if an easement over the share of one of them is necessary 
for enjoying the share of another of them, the latter 
shall be entitled to such easement.” 

The section further states that “where immovable property 
passes by operation of law, the persons from and to 
whom it so passes are, for the purpose of this section, 
to be deemed, respectively, the transferor and 
transferee.” 

It may be noticed that Section 13 envisages at least four different 
cases when the severance of one ownership into several ownerships may 
occur. They are : 

(1) Transfer intervivous: sale, gift, lease etc. 

(2) Bequest i. e testamentary transfer. 

(3) Partition of joint property. 

( 4 ) By operation of law e.g. succession or sale in execution of 
decree. 

In order to attract the application of Section 13 the partition 
must be by metes and bounds. 

Principle of Section 13 

Section 13 is based on the principle of public policy to make immovable 
property transferable as well as divisible to meet the ever-changing require¬ 
ments of society and at the same time to make the divided shares usable to 
the society. Section 13 appears to have been enacted to make up for the 
omissions to mention the grant of rights of easements in any case of transfer 
or other division of one ownership into several ownerships. 

Under the French jurisprudence, in accordance with the principle of 
‘Destination du pere de famille’ on the occasion of the breaking up of a 
tenement into several ownerships, all absolutely necessary easements, apparent 
in their nature (whether continuous or discontinuous) are deemed to pass on 
to the grantee or reserved for the grantor. The term ‘Destination du pere dc 
famille’ means that disposition or arrangement of land which a father would 
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naturally ha%e made, with respect to the future use of each severed part, at 
the time when he divides his lands The law assumed that a person standing 
m relationship of‘pere de famille’will naturally, as a wise man, at the tune 
of severance of the tenement, impress upon the different portions of his estate 
those 'mutual services and obligations which might be considered by him as 
conducive • to the general benefit of the family , each part of the tenement 
after the severance is supposed to have been permanently burdened by such 
obligation, as could have possibly been imposed upon by a‘pere de famille' 
in the natural order of things '** '' 

The English jurists have achieved the same results under the theory 
of ‘presumed grant* or ‘implied grant* They say that it is equity and 
common sense tO',hold that every arrangement or disposition of immovable 
property was made with reference to the best way of enjoying it, and as 
the best way of enjoying a properly IS to have It enjoyed in the way it was 
either bemg'actually enjoyed or was capable of enjoyment at the time of its 
disintegration! j through sale, transfer, bequest or by operation of law, so 
normally, the severed tenements, one against the other, will be deemed to be 
clothed with the accessory rights of easements necessary m the circumstances 
of the case for enjoying the same This rule is based on the fiction that every 
person is bound to have acted to the bfst of his interest * 

Peacock observes that these easements anse on a severance 
of tenements, whether by partition or otherwise, on the 
prmciple that the law will presume an additional grant in favour of 
the grantee or reservation in favour of the grantor of everything absolutely 
necessary for the enjoyment of the dominant tenement • ' 

The rule of the English law that a grantor cannot derogate from his 
grant may as well be stated as a principle underlying the statutory provisions 
of section 13 of the Easements Act The Indian law statutorily recognises 
that the easements of necessity viz the rights which are imperatively necessary 
in relative position of the severed tenements and not merely useful for the 
reasonable enjoyment of the disintegrated tenements SHALL be deemed to 
have been "acquired both by the grantor and the grantee one against the 
other ^ ' ' . , - - 


The easements of necessity ongmate at the time of severance and may 
or may not h^ve been m existence at the tune Of the severance, the dominant 
and servient heritages come into existence as such at the time of the sever 
ance, as distinguished from quasi easements of necessity which must have 
been in existence at the date of severance “ ‘ 

Nature of Easements of Necessity 

_ Easement that. may be acquired as of necessity may be of any type 

1 See K N Joshi, Law of Easemenis, 1957 Ed P 60 
2. See peacock. Law Relating to Easements (1909) p 332. 
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It may be an apparent or non-apparent, continuous or discontinuous one 
or any combination of the same. In this respect necessity easements differ 
from the easements of quasi-necessity ,which must be apparent and conti-' 
nuous. Thus a right of way under the Indian Law can only be acquired as 
an easement of necessity and not as easement of quasi-necessity, for according 
to the definition of continuous easement given in S. 5 of the Act, a right of 
way i s discontinuous easement, though apparent one. 

Particular Easements of Necessity 

Way of Necessity. On the severance of one heritage into two or more 
heritages ways of necessity shall be deemed to have been granted to the 
grantee or reserved by the grantor over the severed heritage. Section 14 of 
the Easements Act, therefore, enacts that ‘when a right to a way of necessity 
is created under section 13, the transferor or the testator or the owner of the 
share over which the right is exercised, as the case may be, is entitled to set 
out the way, but it must ,be reasonably convenient for the dominant 
owner. When, however, the servient owner refuses or. neglects 
to do so, the dominant owner may set it out. The dominant owner is 
entitled to only a reasonably convenient way, he cannot insist that he 
should be allowed to enjoy a certain well-formed road over 
the servient tenement, which was in use during the ownership of the common 
owner. The test of reasonableness will be objective and not subjective. 

A way of necessity, once set out, cannot be altered at the pleasure of 
the owner of the servient heritage as long as it continues® Theie is, however, 
no bar to alter the ways by mutual consent of the dominant and servient 
owners.^ The present law in England is the same. In Bolton v. Bolton® it was 
held that the person who was the common owner of the two heritages 
is the person who, in the first instance, is entitled to set out the way 
of necessity. 

Section 14 is based on the principle that a way of necessity is a matter 
of implied grant by the grantor, therefore he is the person who is entitled in 
the first instance to set out the way, for he knows what he intended.® 

Can there be Two Ways of Necessity 

In Bolton v. Bolton®, it was stated that there cannot be two ways of 

3. Pearson v. Spencer, Ubl Sup. Deacon v. S. Rly (1889) 61 T. R. 377, See also 

Stick V. City OEBces Co., (1906) 22 T. L. R. 667 and wood v. Stourbridge Rly. Co., 
(1864) C. B. (n.s) 222; 139 R. R. 473. 

4. Jeebanand v. Kalidass, A. I. R. 1915 Cal 199 at 201. 

5. (1879) 11 ChD 968, 972. _ “ 

6. Pearson v.Spencer, (1863) 1 B&S 571, appears to have been in the mind of the Legis¬ 

lature in enacting S. 14. In that case the will of the testator was construed to have 
impliedly granted with the premises conveyed to the grantee a right to the use 
of that way over the servient heritage which was in existence during the life¬ 
time of the testator and also at the time of his death- 
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necessity The Indian judicial opinion, though not unanimous, appears to 
favour the view that there can be Itvo ways of necessity, for instance one way 
for the t sweepers and the other for the use of the owners of the dominant 
heritage ’ 

Drainage In Khanchand v Gulrajmal^ a right to dram ram water 
andin'Bishamber V Jagannath*, right to dram kitchen water (but not foul 
water) was allowed as an easement of necessity In Venkata Narsinha 
Sastry v Veereswara Sastery Sidhanla*“ the right to drainage was refused as 
the plaintiff’s house abutted on a street, so that the owner could easily 
discharge water on the street A case of casement of necessity was thus not 
made out 

' Lateral and subjacent support On severance of immovable property, 
the right of support would be allowed for each of the severed portions 
against the other If the severed portions were plots whereon buildings were 
to be 'erected, easement of hteral support for each building trom the 
adjoining ones would be deemed to have been impliedly granted Illustrations 
(i)and(j) and (k) to section 13 bear this out 

Scaffolding Whether an owner of a servient heritage has a right to 
go over to the other servient tenement and erect scaffolding for the purpose 
of white washing, plasteri< g or repairing his wall, has become a controversial 
issue m view of the apparently conflicting dicta of several High Courts 
Before adverting to the decisions of the Courts, it may be stated that on 
principle there does not appear to be any reason to deny such a nght, 
provided it is an ‘easement’ and ‘of necessity’ Further, when on the 
severance of_ heritage, the owner of the wall is entitled to the maintenance of 
wall, he mu’sr have ,the accessory right to enjoy the privilege to do things 
necessary for its upkeep, there being no difference between white washing or 
repair Placing of scaffolding is only ancilliary to the right to whitewash 
or repair, under section 24 of the Easements Act 

There are two decisions of the Madras High Court and one of the 
Bombay High Court to be noticed 

In Haygreeve v Sami“, the plaintiff had secured under a decree right 
to project his roof over the defendant’s land and to discharge rain water from 
the roof on the defendant’s land below It was held that the plaintiff had a 
right to go over to the defendant’s land for the purpose of 'repairing' the roof 
Agnn in Bhagwatuh v Bhagwatul a” the plaintiff was allowed the nght to 

7 SeeEsubaiv Damodar, I6Bom 552 Heera La] v Manek La! A I R 1932 Boffl 

S74 and Mahabir Bhagal V Ramchaadra Bhagat A I R 1947 Pat 266 

8 8 I C ' 939 

9 29 I C 695 

10 A I R 1926 Bom 328 

11 15 MAD 286 
IZ 161 a 893 
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go over to the defendant’s land to repair the eaves. 

A different note was sounded by the Bombay High Court in Official 
Trustee v. Salehbhai^^ wherein the right to go on to a neighbour’s land and 
erect scaffolding in order to ‘whitewash and plastering’ was denied the 
Bombay case may be correct on its particular facts, for ‘whitewashing and 
plastering’ may not have been regarded as a ‘necessity’. It is not possible to 
justify this authority on the ground that there caiinot be an easement of 
necessity to erect a scaffolding. If it is considered to lay down such a rule, 
it is’a bad law. If erection of a scaffolding is necessary for enjoying the right 
to enjoy the‘wall’the right can be claimed as an easement of necessity or at 
least as an accessory easement. 

Right of water. India is primarily an agricultural country and there¬ 
fore water rights over the reserved or granted lands are deemed' as easements 
of necessity. The same rule shall apply to the drinking water. In Morgan 
V. Kirby and Govind Bhatta v. Murvala Rama^^, the right-to the supply of 
water, but for which the plaintiff’s severed portion would have been useless, 
from the other severed portion, was recognised as an easement of necessity. 

Extent of Easements of Necessity 

Section 28 states that “an easement of necessity is co-extensive with 
the necessity as it existed when the easement was imposed.” 

As stated earlier an easement of necessity stands imposed by operation 
of law with effect from the time of the severance of the immovable into two 
or more ownerships. So .the question of absolute need of the claimed 
easement will be with reference to the user at that particular moment. Any 
subsequent change in the relative situation will not entitle the claimant to 
further, or greater additional right of easement. The use of the phrase 
‘necessity’ sometimes misleads the students into erroneous understanding that 
the. claimant will be entitled to further and additional privileges in the 
nature of easement if the changed situation of the tenements or the dominant 
owner so demands. Section 28 enacts in unambiguous terms that the 
easement of necessity is co-extensive with the necessity as it exists at the date 
of imposition. 

In 'Naryan Gajpathiraju v. Rani Janakff®, it was observed that extent 
of the easement of necessity cannot be enlarged beyond the requirements of 
absolute necessity known to the grantee at the time of the grant. 

The law in India and England on this point is the same. In Corpo- 

13. A. I. R. 1926 Bom 328~ 

14. 2 Mad. 46. 

15. A. I. R. 1927 Mad 963. Mangal Singh V. Hazara, (1909) P. L. R. 101. 

16. A. I. R. 1930 Mad. 609. 
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ration of London v Rjggs^’, Jessel M R declared the law for the first time 
as there was no previous decision on the point, as to what is the extent of 
the easement of necessity It was held that ‘where the owner of close 
surrounded by his own land grants the land and reserves the close, the 
implied nght to a way of necessity to and from the close over the land 
operates by way of re-grant from the grantee of the land, and is limited by 
the necessity which created it This re-grant, however, does not create a 
right of way of necessity for all purposes for which the close may at any time 
be used, but only such a nght as will enable the owner of the close to enjoy 
It as in the condition it happened to be at the lime of re-grant 
For instance if at the time of re-grant the close was 
agncultural land, the owner of the dose can only claim such a nght of way 
as is suitable to the enjoyment of land in that condition he cannot claim a 
neht of way suitable to the user of the close as building land "The same 
rule applies if the grant is of the land-locked close with an implied grant of 
way of necessity over the surrounding land ** 

Section 28, appears to have followed the above rule declared by 
Jessell M R- 

Extinctlon of Easement of Necessity 

Section 41 of the Easements Act lays down that "an easement of 
necessity is extinguished when the necessity comes to an end” 

Termination of necessity extinguishes an easement of necessity An 
accessory easement is not necessary beyond the bounds of necessity This 
section is nothing but the counter-part of section 13 Whereas section U 
statutorilv creates rights of necessity in favour of the severed tenements as a 
necessary corollary it follows that the nght of necessity shall contmue only 
till such time as the necessity continues Therefore any change in the relative 
position of the hentages which renders the particular nght of easement of neces¬ 
sity redundant, will automatically result in the extinguishment of the nght For 
instance where A grants B a field inaccessible except by passing over A’s 
adjoining land and B afterwards purchases a part of that land over 
which he can pass to his field, the nght of way over A’s land which B bad 
acquired shall stand extinguished (Illustration to S 41) 

In Holmes v Gonng”, n was held that an easement braited by the 
necessity which creates it ceases if at a subsequent penod the dominant owner 
IS in a position to ENJOY the dominant heritage without having recourse to 
the former casement of necessity 

Efiect of Permanent Change in Dominent Heritage 
on the Easements of Necessity 

S 28 defines the extent of easements of necessity to be co-extensive 
with the necessity AS IT EXI STED AT THE TIME WHEN IT WAS 

17 (1880) 13 Ch^ 893 

18 (1821) 2 BiDg 76 
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IMPOSED. It follows from this that the EXTENT of such a right is not 
enlarged according to the needs of the dominant heritage from time to time 
with the changed circumstances. One such case may be the permanent 
change in the dominant heritage which causes excessive enjoyment of the 
previous easement of necessity. According to section 28 such an excessive 
user is declared unlawful. Section 31 allows the servient owner in such a 
case 'without prejudice to other remedies to which he may be entitled, to 
obstruct the user, but only on the servient heritage: Provided that such a 
user cannot be obstructed when the obstruction would interfere with the 
lawful obstruction’. But if the servient owner cannot either standing on .his 
own heritage or without interfering with the lawful enjoyment abate the 
excessive user, by virtue of section 43 the easement would, subject to few 
exceptions, stand forfeited. The reason behind the rule of forfeiture is that 
the servient owner need not be pushed to the court as plaintiff, in every case 
of wrongful user by the defendant. If the law was otherwise it would place 
a troublesome dominant owner in a position of advantage over the servient 
owner. An exception against forfeiture has, however, been made in Section 
43 in the case of easement of necessity. So although Section 28 declares 
excessive user of easement of necessity as wrongful, no forfeiture follows such 
excessive user. 

Section 43 runs as under: “Where, by any permanent change in the 
dominant heritage, the burden on the servient heritage is materially increased 
and cannot be reduced by the servient owner without interfering with the 
lawful enjoyment of the easement, the easement is extinguished, 
unless— 

(a) . 

(b) . 

(c) the easement is an easement of necessity.” 

I may, however, hasten to add that the servient owner is not bound to 
submit to the excessive user. He can pursue his remedy in the court under 
Chapter IV of the Easements Act and obtain appropriate relief. Under 
Section 35, the servient owner can obtain an injunction while the change is 
being effected and has not been completed, restraining the dominant owner 
from effecting the change as would materially increase the burden on the 
servient heritage. In the leading case Corporation of London V. Riggs^®, 
Jessell M. R. held that even after completing the change, a court of equity 
may grant relief as justice of the case may require, short of forfeiture. 

It is difficult to justify this exception to the rule of forfeiture. The 
exception should not, however, be extended beyond the ‘permanent change 
in the dominant heritage’; where therefore the excessive user is not the result 


19. 42 L. T. 580. 
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of permanent change m the, dominant heritage the exception will not be 
applied 

Effect of Permanent Alteration of Servient Hdntage 
by Superior Force on the E. O N 

-Section 44 lays down that ‘an easement is extinguished where the 
servient hentage is by superior force so permanently altered that the dominant 
owner can no longer enjoy such easement* for instance where A grants to 
B, as the owner of a certain house, a right to fish m a river runnmg through 
A*s land and the river changes its course permanently and runs through C’s 
land B’s neht of easement will stand extinguished (Illustration (a) to 
S 44) ■ 

Easements of necessity, other than the nght of way will also stand 
exlingutshed >'Similarly where access to a path over which A has a tight 
of way IS pemancntly cut off by an earthquake, the right of A will stand 
extinguished (llluslration (b) to S 44) ^ 

- , An exception’ has, however, been made in resj>ect of the WAY OF 
NECESSITY s iProviso to Section 44 states ‘that where a way of necessity 
is destroyed by superior force, the dominant owner has a right to another way 
over the servient hentage and the provisions of Section 14 apply to such way * 
For instance on partition of certain lands between the co'owners a certain way 
was made available to plot A over the other plot B But subsequently the 
way became submerged under water The owner of plot is required to mark 
out another way for access to plot A either over the other portion of plot B 
or some other plot belonging to him “nic principle behind the rule is that 
casement of necessity is granted as a matter of public policy to enable the 
beneficial enjoyment of the divided portions and the division of ownership in 
the terms of French writers is deemed to be ‘destination du pere de 
famiiie ’ 

Effect of Non>user on Easement of Necessity , 

Unhke the English law an easement right under the Indian law shall 
ordinarily stand extinguished by non-user for a period of twenty years under 
Section 47 of the Easements Act This rule, however, does not apply to the 
easements of necessity Sub-clause (c) makes an exception m respect ,of 
easements of necessity This section and the sub-clause has, however, to be 
read along with Section 41 If, therefore, non-user for less than twenty years 
amounts to abanaonment of the easement, it would be considered that the 
necessity has^ terminated and therefore the easement will stand extinguished 
-Where, on tfie other hand, a right of easement of necessity is not enjoyed for 
twenty iears.'butit,cannot be tnfered from the circumstances that the nght has 
been abandoned, the nght will not be extinguished 

* easement of necessity i% presumed to be a grant of that essen¬ 

tial nght without which the intention of the parties to a contract 
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cannot be carried out into effect, the right is not supposed to, 
be extinguished due to mere non-user. The owner of the 
tenement to whom tiie easement of necessity has been conveyed 
by implication of law* may not enjoy his tenement at all for 
twenty years, yet this non-user- cannot convey the tenement back 
to its original owner. Similarly, the easement of necessity-too 
which has been acquired cannot be lost by-MERE non-user for 
-y twenty years. THE RIGHT IS GRANTED »WITH THE 

TENEMENT AND, REMAINS ATTACHED TO IT TILL THE 
. ■ . ESSENTIAL NEEDS OF THE TENEMENT REQUIRE TT- 

TO BE S0.2“” 

Although the words ‘necessary easement’ has been used in the sub¬ 
clause, it has been judicially interpreted to be confined, to easements of 
necessity and not easements of quasi-necessity . 

Who can Acquire Easements of Necessity ^ 

According to the Indian law.both the grantor and'the grantee’can 
acquire easements of necessity. The acquisition is based on the’ principle’ of 
the .presumed grant. Section 13 (a) lays down that if an easement in other 
immovable property of the transferor or testator is necessary for enjoying the 
Subject of the transfer or bequest, the TRANSFEREE or”LEGATEE shall 
be entitled to such an easement. Similarly, sub-clause (c) speaks of the right 
of the transferor or ■ testator over the subject of the transfer or bequest. 
Sub-clause (e) similarly speaks of the accrual of the right to every share¬ 
holder over the other share-holders’ properly in the event of partition. 

■ The English law is similar. The rule against implied reservations does 
not apply to the easements of necessity. 

Can Easements of Necessity be Foregone 

For the sake of lucidity the effect of contrary intention on the right of 
the grantee and the grantor be considered separately. 

i Can the transferee forego his right to the easements of necessity (ij 
expressly, (ii) impliedly. The answer to this question is not free from 
difficulty. The use of the word ‘shall’ in sub-clause (a), (c) and (e) indicates 
that such a right cannot be foregone. On the other hand the mention of the 
words ‘ unless a different intention is expressed or necessarily implied... 
in sub-clauses (b) and (d) indicate that the easements of quasi necessity can be 
foregone. 

The advocates of the view that the transferee .cannot give up. his rights 
argue further that if the rule were not this it would prevent the transferred 

20. K. N. Joshi. Law of Easements and Licenses, 1957 ed. page 248. . 

21. See Law of Easements by Amin and Sbastti, 1963 ed. at page 3657 
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hentage from being used at all which would be against the very object of the 
law of easement 

On the other hand there appeare to be nothing in Section 13 or any 
other enactment to debar a defendant from pleading that the claimant 
transferee is estopped from claiming the right m face of the contract to the 
contrary It may be argued for them, that to rule otherwise would be 
opposed to the sanctity of the contract or agreement The transferee may 
have paid less than what he would have otherwise paid if he had not foregone 
the right of easement ’ It' would be against all cannons of law and equity to 
allow him the very right which he had voluntarily given up at the time of 
transfer 

Section 19 also indicates that at the time of transfer or devolution 
the owner of the dominant heritage may by ■‘contrary intention* disclaim the 
easements which stand attached to the dominant hentage ** 

Mr. K N. Joshi remarks that a reasonable solution of the problem 
would be to consider the grant itself void for uncertainty where an express 
intention not to convey an easement of necessity is apparent, although where 
such an intention is not expressly stated but is one merely deducible as an 
inference, easements of necessity might be presumed to have been conveyed 
or reserved by implication of law *• 

It IS submitted that in face of the terms of the sub clauses fa), (c) 
and (e) easements of necessity cannot be deemed to have been given up 
impliedly, but m face of the express intention or stipulation to the contrary 
the transferee cannot claim and shall be estopped from claiming even 
easements of necessity To rule otherwise would be derogatory to the 
sanctity of the contract and place a premium on dishonesty 

Now what IS the effect of the contrary intention on the right of the 
grantor Would a grantor be estopped from claiming casement of necessily 
after he has (i)expiessly or («) impliedly given it up ? The Indian law does not 
make any distinction between the transferor or the transferee in the matter of 
acquisition of easements of necessity The maxim of the English law that 
a grantor cannot derogate from his grant makes solution further difficult 
Under the English law an easement of necessity may be claimed but it is 
treated as an exception to the rule against imphed reservations It follows 
therefore that express exclusion shall override implied exclusion and an 
express exclusion will disentitle the claimant from claiming the easement of 
necessity, however h arsh may be the results 

22. S 19 * Where the dominant hentage is transferred or devolves, by act of parties 
or by operation of law, the transfer or devolution shall, unless a contrary 
intention lappears be deemed to pass the casement to the person in whose 
favour the transfer or devolution lakes place ’ 

23 K N 3oshi, Law of Basements, I957Ed P 68. 
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The learned authors of Law of Easements by Amin and Shastri do not 
make any helpful contribution on this point. They observe that, “in clauses 
(a), (c) and (e) which provide for easement of necessity, no such words like 
‘unless’ ‘a different intention etc.’ appear, showing that the legislature never 
contemplated that any party to an instrument of severance of tenement would 
ever desire or agree to exclude easements of absolute necessity. The question 
what would be the position in law if somebody tried by express words to 
prevent the creation of an easement of necessity is hardly of any practical 
importance whatsoever. But the matter did arise in the solitary'Punjab case of 
Mirza Ahmed v. Kh Ghulam Hassan"^, where there was an express stipulation 
that the vendee could close a way of necessity if it were not otherwise closed 
within a certain period. The judges pointed out that, an easement of 
necessity is, according to the English authors, an exception to the rule against 
implied reservations and the vendor was not allowed, to get out of the contract 
to obtain a way of necessity.” 

In this case two shops and a stable and a residential house in Katra 
Bagh Singh, Amritsar, were mortgaged by the plaintiff to the defendant. 

' Later the plaintiff sold the shops and the stable to the defendant and retained 
the house to himself. The only right way to the house was frorh a 
passage or a deohri which opened in the North. The' sale contained the 
following relevant stipulation. “Out of the property sold, the ,back house 
belongs to me. It has no approach. At present, I. the vendor shall use the 
deohri as a passage or approach to the house for eighteen months as a 
tenant. A rent deed has been executed for the same.. After, the, expiry of the 
period, the vendee shall have a right to close the way. I shall have no 
objection.” After the lapse of the tenancy the defendant did not vacate the 
passage and the plaintiff had filed the suit for ejectment. The suit was 
decreed and the contention that the defendant was entitled to the right as 
easement of necessity was repelled. 

It may be concluded that the grantor would not be disentitled to 
an easement of necessity by implied waiver but only by express exclusion as 
in the case of grantee. In spite of the use of the word ‘SHALL’ in sub¬ 
clauses (a),(c) or (e)in Section 13 of the Easements Act, the just solution is that 
neither the grantee nor the' grantor will be permitted to claim the right of 
easement of necessity' in the face of EXPRESS exclusion. To. hold otherwise 
would not only mean helping a deceitful transferor or transferee at the cost 
of the other party but would be derogatory to the sanctity of contract and 
certainty in law. 

Is a lessee entitled to an easement of necessity against his land-lord? 

The use of the word ‘transfer’, in the opening line of Section 13 
indicates that a lessee may as well be entitled to easement of necessity 
24. A. I. R. 1944 Lah 417—1944 P.L.R. 226 
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against his landlord and vice veisa The rule preventing a tenant from 
acquiring an easement by prescnption as against his landlord does not 
extend’ to the case of easement of necessity Upon this principle way of 
necessity was allowed in GEYFORD V MolTat ** 

Where State is Party 

I *: - 'When on severance of unity of ownership into two or more ownerships, 
'State IS one of the parties the principle of Section 13 will apply and the State 
will be entitled and subject to the rights of easements of necessity,** except 
in the case of acquisition under the provisions of the Land Acquisition Act 

The Land Acquisition Act and Easement of Necessity 

Section 16 of the Land Acquisition Act, 1894 states “When the 
Collector has made an award under Section 11, he may take possession of the 
land, which shall thereupon vest absolutely in the Government, free from all 
encumberances ” This is a statutory provision and the compensation shall 
include payment for the loss of easements Taylor v Collector of Purnea*^ 
and Mitra v Municipal Committee Lahore**, it was held that the encuraber- 
ances* include the easements of necessity which come into existence at 
the date of severance Their lordships, Scott Smith and Martineau, JJ 
observed that the ‘object of Section 16 of the Act was to vest the land 
acquired, in Government free from all encumbe-ances This object would 
be defeated if, while existing easements were extinguished fresh ones came 
immediately into existence 

However, where under the Land Acquisition Act, a Railway Company 
compulsorily acquires a portion of B’s land for the purpose of making a 
siding, the Company will be entitled to such amount of lateral support from 
B’s adjoining land as is essential for the safely of the siding (This is 
illustration (1) under Section 13) 

Summary 

To sura up, on the severance of iraraovable property as a result of 
transfer intervivous or bequest, or by partition including the sale in the 
execution of a decree or by operation of law, two categones of easements 
namely easements of necessity or quasi necessity may come into existence 
Easements of necessity create new dominant and servient heritages 
Easements of necessity may be of any type Both the transferor and the 
transferee become entitled to the easements of necessity and such easemenb 
are therefore an e xception to the rule that a grantor cannot derogate from 
R- 4 Ch App 133 Cited m Law of Easements by Peacock at P 333 

26 See Mar gan v Kirby, 3 C W N 407 Mana Susan Mudalnr V The Secretary of 

State, 14 Mad 350 Rajd Saraneid « The Secretary of Slate 26 Mad 51 

27 14 Cal 423 

28 A I R. 1925 Uh 523 524 
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his grant. Such easements cannot be lost by implied waiver but can be 
expressly and irrevocably excluded by the transferor and the transferee. 
Easements of necessity are co-extensive with the necessity as it existed at the 
time of the severance. Such easements shall stand extinguished on the 
necessity coming to an end but will not be forfeited by non-user 
for even twenty years. When there is permanent change in the dominant 
heritage leading to the excessive-user of the necessary easement right which 
cannot be abated by the servient owner, the easement will not stand forfeited. 
The servient owner shall seek his remedy in the Court. When the land is acquired 
under the provisions of the Land Acquisition Act, 1894, easements of necessity 
would not be deemed to have been created. Where, if there is permanent change 
in .the servient heritage, the easements of necessity, except the right to have a, 
way of necessity over the other land of the servient heritage owner, if any, 
will be lost. Easements of necessity shall be lost when these become useless' 
(Section 42) or by fusion of the dominant and servient heritage by unity of 
ownership (Section 46). In the latter case, if any time subsequently, the 
unity of the two heritages is set aside by a decree of the competent court or 
for any other cause, the easements of necessity will revive again either under 
Section 51 or Section 13. 

Easements of necessity are based on the principles of public policy and 
social justice. 



THE CHANGING PHASE OF RUSSIAN FOREIGN POLICY 
A SURVEY FROM 1917 

■ BY N R SHA&ifA* 


Introduction 

Today’s world is the world of diplomats and statesmen but more so is 
the land of Kremlin whose foreign policy is a “nddle wrapped in a mystery 
inside an enigma” to a leading diplomat like Sir Winston Churchill It is a 
cobwebb the solution of which could not be authontatively found out esen 
by eminent writers of Western World, different writers having given their 
divergent opinions regarding the trends of Soviet Foreign Policy It is often 
said that the study of her foreign policj is ‘‘a study tn contradictions” 
Perplexing questions today face the histonans to answer such as—whether 
the Soviet Foreign Policy is a continuation of traditional Tsanst Policy or a 
changed track after Communists victory m 1917 ’ Is it a policy of inevitable 
conflict as perFeter the Great and Lemn or of a peaceful co-existence as per 
Malenkov and Marshall Bulganm *> In 1946 Mr Dulles once said that it is 
difficult to understand the Soviet Foreign Policy as it is difficult to reconcile 
their acts with what the U S A Government thought they mear-t‘. Leading 
writers have expressed their different opinions over the Soviet Foreign Policy 
and hence the above-quoted questions The aim ot the present paper is to 
discuss the Soviet policy m the light of these questions 

Divergent Opinions 

Ednard Crankshaw, the represeniative of Bntish Foreign Office m Russia 
dunng World War II says, “In its distant objectives the foreign policy of 
Soviet Union is less obscure and more coherent than that of any other country 
in the world The objectives embrace the ultimate victory ofthe vvorld pro¬ 
letariat under the leadership of Moscow*” His expression thus shows that 
the world revolutionary programme is the theme of Soviet policy Lenin is 
also quoted in suoport of this view as he had once declared “We are living 
not merely m a State but m a system ofsutes and the existence of Soviet 
Republic side by side with imperulisttc stales for a long time is unthmkable 
One or the other must triumph in Ihc end And before that end supervenes, 
a series of frightful collisions between the Soviet Republic and the bourgeois 
st ates will be mevdtable”* Th en wnters holding this view also quote the 
• BA LL.M (R3J India), Lecturer, Uoivenity Law College Jaipur, 

1 Sec “ThoughU on Soviet Foreign Policy” Lr/e, JuoeJ, J9W p 113 
2. Palmer and Perfccns, /nferraficnaf Relations, (2nd ed , 1957). p 645 quoting “Review of 
MaxBelofT, the foreign policy of Soviet Russia. Vol IL1936-1941 /Oxford UoiveHity 
Press 1949) 

3 Palmer and PerLms sjpra p 650 
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historical Will of Peter the Great^, in support of their thesis. Stalin also once 
said “A peaceful victory over capitalism is not to be expected. In present 
circumstances, capitalism can only be over-thrown by means of revolution 
which will take the form of protracted and violent struggle to the death®”. 
While one view subscribes to this constant trend of Soviet policy, the other 
view holds that world revolutionary programme is now no more the goal of 
Russia. They believe that world revolution has been transformed from a 
goal into a technique®. 

' Thus this second view denies the fact that the whole Soviet Foreign 
Policy rotates round the pivot of “World Revolution”. It, of course, says 
that the extension and preservation of their own power is the constant aim 
but I think this is no exception to the today’s general rule of foreign policy 
followed in other big countries too. 

' The'opinions charging Russia with the aim of expansionist Czarist 
policy or World Revolution might be correct in the years gone by, but today’s 
context of the international events certainly shows a drastic change in the trend 
of Soviet Foreign Policy. Today the Soviet Policy is neither a continuation of 
Tsarist Policy; nor of an inevitable endless fight with non-communist countries, 
nor also a plan towards world revolution. The ever-continuing distrust 
towards Russia is perhaps due to the old and familiar saying “Scratch a 
Russian and you will find a Tatar” ! which is now no more true’. Some 
\yesteni nations complain of Russia’s stiff attitude and non-co-operation but for 
such an attitude as well as distrust, sometimes environment and treatment of 
other nations itself become responsible. Thus history shows that Britain 
and other big nations always took Germany and Russia as inferior countries 

4. IVill of Peter the Great : “.I leave the following instructions and I recommend 

then to'the attention ard constant observations of my descendants.. . ..-. To keep 

Russia in a state for continual’ war.to choose the most favourable moment for 

the attack, to follow up peace by war, and war by peace in the interest, aggrandise¬ 
ment and growing prosperity of Russia”. 

5. Palmer and Perkins; supra, p. 650, quoting Stalin. - . 

6 Cf. See Barrington Morre, Jr. Sor/et Politics—The Dilemma of Power. The Role of 
Ideas in Social change, (Harvard University Press, 1950) p. 394. He says. “If there is 
any central goal behind the policy of the Soviet leaders, it is'the presert'ation and 
extension of their own power, by any means whatever, rather than the spread of 
specific social system or the realisation of a doctrinal blueprint”. 

7. Cf. See pitirim A. Sorokiv— “Russia and the United States” (1950) p. 84. This fami¬ 
liar saying means that ethically and socially the Russians are barbarians for whom no 
moral norms are sacred, no human or divine law inviolate. We have seen in the 
' preceding'chapters that politically, socially, psychologically, and religiously the charac¬ 
teristics of the Russian nation in no way con^’orin to such a picture.....If, we apply 

a relative standard of morality and sociality, we find that Russia is as sound as any 
other nation”. 
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and hence the repurcussions* 


Desire for Peace and Co>operation 


It IS true that there were fights here or there in the past but not necessa¬ 
rily for the spread of v.orld revolution The Soviet land itself became the . 
scene of many battlefields of which the Russians themselves felt fed up» Here 
one mote fact should not escape our attcntnn that in pre Sicond World War 
period Russia was all along desirous of peice^o, but Nazism and Italian 
Fascism constrained her to change her policy towards Germany, League and 
other Western powers and it was for this purpose that she united the workers 
all over world and not for the sake of a world revolution In 1923 the Soviet 
Republic ioined hands with other socialist republics She entered into the 
treaty of Repallo with Germany and m 1926 also signed a non aggression 
pact with her She was so much enthusiastic m increasing her international 
relations that between the years 1920 and 1937 she entered into 234 bilateral 
and 57 multilateral agreements of all sorts” Even as early as 1936 a rigid 
man like Stalin—a mysterious man with mysterious ideology and an undoubted 
soldier of Communism—had, when asked if he had partially abandoned the 
plans for world revolution, replied “We never had such plans and intentions 
We Marxists hold that revolution wiH occur m other countries too But it will 
occur only when the revolutionaries of these countries find it possible or 

S See Carr p 75, see also Sehuramao. "International Pohtla', 5th ed U95J), p 418 
‘Western contempt for benighted Muscovy, coupled with persistent under estimation 
of Russian capacities, is an old h&bit** 

9 See India Quarterly.Vol Xt No 4, p 315 “Marshal Bnlgaain once said that out of 
the 38 years of its existence, the Soviet Union had to spend 20 m fighting wars and 
repairing their ravages” 

10 See Schumao “fnternaftonat PofUics , 4vh td tl948>, p 872 “With land m process of 
socialization and bread of dubious quantity and quality during the transition, 
Moscow’s greatest desire was for peace Foreign Commissioner Chichenn and Maxim 
Litinov. his able aid and successor after 1930, bent all their energies toward ensuring 
peace securing recognition fosienng trade relations, and fontalhng dangers of new 
attacks on the USSR” 


W 


See Warren B Walsh Smiei T aretgn Pofiey from Petrograd to Yalta, jn Stuart 
Gerry Brown ed . Great issues (Harper. 1951) p 262, secalso Palmer and PcrkiM, 
supra, p 655 " the Soviet Union sought peace with other states through repea¬ 
ted proposals for disarmament, through support of the Kellogg Bnand Pact of J928, 
she signed natoral assistance agreements with France and Czechoslovakia and she 
urged strong action by the League to defeat aggression in Ethiopia and Spam Wbat 
ever their motives, from 1934 until 1939 the Russians were the only powerful fneods 
cf Collective Security to be formed in the world” 


SeealsoM G CvpH, International Retathns Since 1919 ‘ {1957) p 97 quoting 
StaJin • As Stahn put It in 1934 Our onentation to the past and our oneniation m 
the present time, is towards the U S S R tonards theVSSR alone And if the 
mterestsoftheUSSR demand nipprochment with one country or another we 
take this step without hesitation” (emphasis mine) 
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necessary. The export of revolution—that is nonsense”. This attitude of 
Stalin can be corroborated by another historical event, namely, the struggle 
for leadership between Trotsky and Stalin which pitched on this very point. 
Trotsky advocated for the spread of revolution whereas Stalin preferred a 
strong socialistic state in Russia over the spread of revolution and in this 
struggle Stalin won giving new hope to the world that revolution would not 
be the aim and cry of Russia^". Stalin held the same views of maintaining 
j peace even in 1939 when Russia was duped by Britain and France by the 
tragic Munich Pact of 1938*®. Even if this reply is construed only as a States¬ 
man’s word we cannot deny the fact that now it is felt almost in all quarters 
that after Stalin’s death a definite change took place in Russian foreign policy. 
This drastic and wholesale change becomes clear if we survey and compare 
the situation of 1952-53 and that of the following years and of today. 
World cannot forget that in ‘ wintery cold waves of 1952-53 when the globe 
was enveloped in waves of cold-war and U. S. A. Government was stfenuously 
striving to reduce Russian influence from the world scene, the foreign-,policy 
of Russia under Stalin had taken a stern stand in shutting off the land of 
U. S. S. R. from the rest of the world. Not only this, Stalin had started “a 
vigorous vigilance campaign” and perged off the country from^ all which was 
American and arrested a number of Jewish Doctors for the so-called crime of 
attempted murder of many big leaders of the Government and Army Just 

12. E. H. Carr, International Relations Betneen the Two World Wars, (1919-1939), (1952) 
p. 77-8: 

“Moreover on the Soviet side there had been, since the death of Lenin in 
January 1924, a distinct tendency to relegate world-revolution to a secondary place in 

the party programme. The struggle for leadership between Trotsky and Stalin 

which began in 1924 turned on this very point. Trotsky maintained the traditional 
thesis that the Soviet Government could not maintain itself indefinitely in the midst of 
a capitalist world, and that the spread of revolution was therefore the primary aim of 
Soviet activity Stalin stood for the new policy which came to be known as “building 
up socialism in a single state”. The expulsion of Trotsky from the Communist party 
in 1927 proclaimed to the world that this policy had won, and that hopes of world- 
revolution, while not formally abandoned, would not in future be allowed to interfere 
•with the establishment of normal relations between the Soviet Government and 
capitalist states”. 

13 See. Stalin’s address to ISth Cong) ess of the Coniinnnist party of the U.S.S.R (March 
10,1939); “The majority of the non-aggressive countries, particularly England and 

France, have rejected the policy of collective security.and have taken up a position 

of non-intervention.... Take Germany for instance. They let her have Austria -they 
let her have the Sudetev region .. and then they began to lie vociferously in the press 
about the weakness of the Russian Army. ...egging the Germans on to march farther 

East.and prompting them.: ‘Just start war on the^ Bolsheviks, and everything will be; 

all right’.” 

“We stand for peace and the strengthening of business relations with all count¬ 
ries. That is our position ; and we shall adhere to this position as long as these 
countries maintain like relations with the Sosiet Union, and as long as they make no 
attempt to trespass on the interests of our country”. See Schuman, International 
Politics, 5th ed. (1953) p. 420. 
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yNhtn the eventful month of February 1953 was witnessing this horrifying 
scene in the Kremlm the historical first week of March 1953 recorded the 
death of great Stalin and m his death the death of many horrors and hatreds 
Malenkov, the successor Premier, stopped forthwith the chain of arrests 
and ordered the release of those innocent Doctors A sincere regret was 
also made showing that the poor doctors were certainly wronged and harras 
sed The good will towards innocent humanity was not hmited only to this 
much, rather the person on whose initiative these human beings were arrested 
and tortured Dr LydiaTimashuk—and who was awarded the ‘Order of Lenm* 
for this purpose was considered to be an abominable figure from whom the 
mentonous order was also taken back If Stalin can be remembered for these 
tragic arrests, Malenkov, his successor Premier, is certainly to be remembered 
for his first historic speech, augenng for first time in the recent history of 
S R an era of peaceful thoughts, when he decbredpeacv as the basic viewof 
“Hs foreign pohey^* The fnendship was not only in words but in actions too and 
'Soon his government tried to establish fnendher and correct relations with all 
'ihe nations of the world A changed atmosphere permeated the hearts and 
minds of Government and Its people Relations with Turkey were improved 
by setthng the temtonal differences, diplomatic relations with Israel were again 
established, the process of re*onenting East Germany m channel of Com 
raunism was stemmed forthwith and the so long diifenng Yugoslavia was 
extended a hand and gesture of fnendhness and fraternity It was.nn asto* 
nishing event for the world that Yugoslavia—a so<allcd land of Titoism and 
traitonsm-was not only driven closer for political reasons but a sincere change¬ 
over of hearts took place when Khrvschev and Bulganin showed their deep 
repentance and penance for what had unfortunately taken place m the past 
The newly started dynamic efforts of Russia towards creating a peaceful 
atmosphere m the world did not stop only here but m Korean battlefield too, 
where Indian proposal to establish peace in Korea was once turned down by 
Vyshinsky, Russia now subsenbed to the Indian proposal and thus it goes to 
the credit oflndia, China and support given by Russia that peace came to 
blazing Korea in 1953 and not only the perspinng humanity of Korea heaved 
a sigh of relief, rather hearts of mankind all over the globe rejoiced with the 
hope of restoration of peace It was this sudden change of co operation in 
Russian outlook which gave a renewed hope to Western nations and a con 
ference of foreign ministers of all the big nations was called by Churchill at 
Berlin in 1953 to have the summil talks regarding peace It is of course 
another thing that the foreign ministers could not show that degree of co¬ 
operation as the Heads of States themselves had in their hearts and conse- 
quently the Berlin Conference cou ld not prove a successful one But this did 
14 Speech of Malenkov at "itahn s faneraJ “There is no disputed issue which cannot be 
solved by peacelul negotiation. This applies to all states including the United State* 
of America" , 

Also see India Quarterly supra p 312. 
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not end the matter and Russia again took initiative to hold another such 
conference in Geneva to consider peace in Asia. Perhaps this step would 
have proved a turning point in the events of history but, as Providence would 
have it, at this crucial moment when history of mankind was taking a turn 
to mould itself, Indo-Cliina suddenly blazed up and the United States of 
America became convinced that the flame in Indo-China will prove conta- 
geous of communism for the whole South-East Asia. The readers will re¬ 
collect that Dulles had at that time flown to England and France to prepare 
them for meeting this danger and to throw an ultimatum to China. It was a 
delicate juncture for the humanity but thanks to God he could not persuade 
Sir Anthony Eden of England to fling out this challenge and the world got 
a narrow escape from bursting into a global catastrophe. On the contrary 
the famous Geneva Conference was arranged where the crisis of Indo-China 
was resolved to a settlement by co-operation of Russia. Thus the dreary 
dashing walls of Din Bien Phu—an apprehensive volcano converting into a world 
war—did not prove a quake shaking the world. 

All these events do prove that there has been a deep change in the 
Russian foreign policy and the assertion that it is nothing but a continuation 
of old Tsarist Policy or inevitable world revolution has been belied On the 
other hand peace has been one of the long range policy of Russia in these 
days. As early as 1925 Stalin had also told that there is possibility of “Peace¬ 
ful Co-existence” of the communist and non-communist worlds. He declared 
the same theme in 1921 when he had said “The basis of our relations with 
capitalist countries consists in admitting the co-existence of two opposed 
systems”^®. While we lay emphasis on some of the vitriolic utterances used 
by the communist leaders against the capitalistic countries in course of their 
propaganda for proving their political system better, we should also not 
forget the authoritative versions of Russian leaders towards establishment of 
peaceful co-existence. Here I recall the U. N. Radio Broadcast in June 1951 
in which Jacob Malik had assured that Korean conflict could definitely be 
settled peacefully^®. Professor Floyd A. Cave says that “Peace” is one of 
the five long term-^srinciples of Russian foreign policy. 

Thus it may now safely be said that though in the past the Soviet 
Union has been seen to be frequently promoting world revolution, just as 
when it helped in Chinese revolution and it may be still giving some 
overt or covert aid to the communists in other countries for the sake 
of spread of their ideol ogy yet it is true that they have not lagged behind in 

15. See Palmer and Perkins, supra, p. 650 quoting 

“Historicus” “Stalin on Revolution”, Foreign Affairs XXVII (Jan. 1949), 175-214 

16. See U. N. Radio Broadcast by Jacob Malik : 

“The Soviet Union bases its policy on the possibility of the two systems. Socia¬ 
lism and Capitalism, and steadfastly pursues the course of maintaining loyal and 
peaceful relations with all states which show a desire for economic cooperation”. , 
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helping the cause of peace as well at crucial moments of history and thus haw 
rather averted the War when It vas just on the bnnk of a burst They do say 
and believe that capitalism IS in Its death-throes and will wither away in its 
natural death—through inner upheavals—yet they have left the trend of impor¬ 
ting the revolution m other disturbed countnes where its breeding m these 
da>s of economic crisis and perturbedness is more possible than ever If is 
also to be noted that for disarmament and outlawry of war it Mas Russia who 
made a proposal for disarmament as early as 1922 and in practice too it m as the 
first country Mho fully adhered to the Kellog Bnand Pact of 1928for renunciation 
of Mar 

Usual Factors in Soviet Policy 

All this shows that Russian foreign polcy IS not a constant cootmua- 
tion of the old Czanst pohcy or the policy of the spread of world revolutions^ 
but It too, like that of any other country, is changing dynamically and is 
conditioned by the usual factors namely 

(1) Variations in the mtemational situation, 

(2) Economic condition of the world at large and the country itself, 

(3) The trend of the people and character of its leaders, 

(4) Its history and past traditions, 

(5) Its present strength, and 

(6) The geographic and strategic conditions ** 

Now to testify the truth of ihe above cited conclusions ne uill have a 
bnef survey of histoncal events of past 47 years and the relations of Soviet 
Union at different times with different nations To make an easy survey of 
these trends the whole period may be divided mto Jive parts — 

(11 From 1917 to 1939 (I World War and later) 

(2) From 1939 to 1945 (during the World War II) 

(3) From 1945 to 1953 (Post-war Russia under Stalin) 

(4) From 1953 to 1957 (Posl-Slalm era before Khmschev) 

_ (5) From 195 7 to the fall of Khruschev 

17 Cf see Palmer and Perkins supra p «5 “Soviet foreign policj, however, can hardly 
be summed up as the fanatical pursuit of a single goal, although this interpretation is 
t^pnbr mmanyarcles Instead like the forcijm policj of any state, it is inevviabiy 
shaped by a vanety of factors. 

18. Ibid, p. 645-6 
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From 1917 to 1939—The World War I and the Post-War Period : 

It was in the fateful year of 1917 that the _ minds of Russian people 
changed successfully in bringing the Bolsheviks to power. As the change¬ 
over was quite fresh the main problem was of survival through correct 
adjustments and the first crucial determination of foreign policy came when 
the question of making peace with Germany, the neighbourly imperialist 
nation, came before the Bolsheviks. It was naturally a perplexing problem. 
If the separate peace was made it w'as against the Bolshevik principle of inevi¬ 
table conflict as Germany was an imperialistic country but if it was refused 
there was every possibility of withering away of the new Bolshevik type of 
Government. At last the Lenin’s view' prevailed and peace treaty was made with 
Germany. But the world was in the throes of J War and troops of allied 
powers attacked the Bolsheviks. For two to three years the Bolsheviks got the 
attacks in turn from Poland, White Russians and allied powers but they success¬ 
fully resisted the onslaughts. The other powers saw in Bolsheviks the enemies of 
not only Russian Landlords but of the whole world and therefore it was natural 
that the Bolsheviks too were convinced and confirmed in their suspicions that 
the capitalistic countries would not allow them to breathe easily.^® The result 
was that they formed Cominterm in 1919 to encourage the sowing of seeds of a 
world-wide revolution. At this moment the theory of inevitable v/orld conflict 
thus appears to have, to some extent, continued in the minds of Soviets though 
the Soviet Government was side by side trying to establish good relations 
also.-° In 1920 they appealed in Baku Conference to the people of Asia to 
awake and free themselves from the foreign yoke. In 1923 when Germany 
was in economic crisis they tried to spread Communism there to win over 
the Government. In China also they supported the Civil War from 1923 to 
1927. The League of Nations was also disliked by them only on the imperial¬ 
istic count. In 1926 there was general strike in Britain where too the 

19. Cf. See E. H. Carr, “International Relations between The Two World Wars", {1952) 
p. 72 ; “It was not till 1920 that the Civil War, in which the anti-Soviet forces had 
received the active support of the British, French, Japanese and (for a short time) 
American Government, came to an end ; and relations between the Soviet Government 
and the Allies continued for many years after to be marked by mutual hostility and 
mistrust. The hostility was natural and inevitable", (emphasis mine). 

20. See Carr, Supra, p. 73;“WhiIe the Communist International (“Commentern” for short), 
whose headquarters were at Moscow, worked through its local branches to overthrow 
the capitalist governments of other countries, the Soviet Government, whose directors 
were also the directors of Comintern, endeavoured to establish normal diplomatic 
relations with these same governments. This dual policy seriously embarrassed the 
Soviet authorities in their dealings with foreign powers during the whole of this 
period”. 

Also see Schuman, International Politics, supra, p. 872. “Soviet diplomats 
offered co-operation, but Comintern ’ agents preached revolution. Acute friction with 
Britain, in 1927-29, controversies with French in 1929-30 and continued non-recognition 
by the U. S. A. were in part results of this dualism of Moscow’s attitude towards the 
world”. . ■ ' - ' 
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Bolsheviks played their clandestine part When on the one hand, Russia was 
taking these retaliatory measures, she, on the Other, was establishing official 
relations with its smaller neighboors*‘ and was sincere in her actions** In 
1921 the Soviet Union entered into treaties of friendship with Turkey**, 
Persia and Afghanistan** “The treaties with Persia and Afghanistan had the 
result, if not the intention, of encouraging those countries to resist the 
pressure of British influence”®* Thus the early foreign pohey of Rus>ia 
from 1917 to 19^5 contained the germs of theory of inevitable conflict and 
World-Wide revolution But it is worth mentioning here that this dual policy 
of Russia remained an utter failure and an embarrassing one** Bntain 
severed its diplomatic connections China expelled m 1926 all the Soviet 
advisers working there*’ USA and Latin America had refused to recog¬ 
nise the Bolshevik regime and did not do so till 1933 At Pans Peace Confer¬ 
ence also they were not invited though m 1922 they were invited for the 
first time in Geneva Conference Here Germany and Russia again made a 
treaty for Military and Economic Co-operation (Treaty of Repallo 1922) With 
other states, however, Russia established diplomatic relations and entered 
into vanous treaties With Britain too a trade agreement was entered into 
in the year 1921 m which fnendly relations and avoidance of every type of 
hostile action or propaganda was promised ** 


21 See Carr, supra, p 73 

21. Ibid,p 73 "ThestDcerityoftheSovictOovefanientsdiscUimefofnationalambmons 
was shown by its readiness to recognise the newly formed states which bad broken 
away from the Russian Empire In 1920, it concluded treaties of peace with Finland 
(which had been a semi-autonomous Grand Duchy under the Empire) and with Esto¬ 
nia. Latvia and Lithuania (whose temlones had been an integral part of Russia, and 
these were followed by the treaty wilh Poland '* Also see the Constitution of the 
USSR, Chap II, Art 17 “To every Union Republic is reserved the right freely to 
secede from the U $ S R ** 

23 Relations withTutkey were so fticndlj that ‘Litvinov was fond of repeating that* 
Soviet relations with Turkey presented a rrodel of the friendly relations that Russia 
could maintain with non-communist states —{.The ear Book of World Affairs I9f^, 
P 13) 

24 Carr, supra, p 74 

25 Ibid 

26 Ibid p 73 

27 See Schuman IrSernational PohSici,4th ei (I94S) p 871 

28 See ‘ The Year Book of World Affairs (1955)’ , p 154 “A clause of the trade 

with Britain provided that the Soviet Government would ‘ refrain from conducting 
outside its borders any official propaganda direct or indirect against the institutions of 
the British Empire and more particularly to refrain from any attempt by military 
diplomatic or any other form of action or propagtnda to encourage any form of action 
or propaganda, to encourage any of the peoples of Asia in any form or hostile action 
against British interests or the Bnt sh Empire, especially in India and Afghanistan” 



The Law Review 


61 


We should also not forget that even during this period when spread of 
revolution was partially visible in the minds of Russian leaders, their closer 
attention was towards maintaining friendly relations even at the cost of 
denouncing their Communist brethren-®. 

League of Nations and Russia 

As said earlier Russia first of all felt suspicious of the League and 
its designs. She took it as a measure to crush the proletarian revolution, as 
a .combination of reactionary nations and therefore kept out of it®®. But 
gradually the Nazis were gaining strength and therefore there was need of 
full co-operation and collective security. This made Russia to change in 
1933 her earlier decision of keeping away from the League. Consequently she 
joined the League in 1934 Here it is, again, notable that Russia joined the 
League only because she sought for closer relations with the Western Powers®®. 
Mr. Molotov clearly announced this purpose to the Council of the League in 
the following year when he said that she joined the League “with the sole pur¬ 
pose and with the sole promise to collaborate in every possible way with other 
nations in the maintenance of indivisible peace®*Russia showed its utmost 
eagerness to achieve this aim and declared their readiness to suffer limitations 
in their national sovereignty which they had been so staunchly defending®®”. 
Mr. Molotov’s speech on 1st July 1936 in the Plenary Meeting of the League 


29. Ibid, p. 155: “For the Soviet Government it was more important to establish and 
maintain friendly relations with national liberation movements in the East than to 
dispatch Communist agitators with seditious missions abroad. Both Kemal and Reza 
(in Turkey and Persia) took energetic measures against Communist in their own 
countries and persecuted trade Unionists and even leftist liberals as well. Turkish 
delegates returning from the Baku Congress were arrested and tortured to death; 
ihc Communist Party of Persia was driven underground. Moscow, however, was not 
sincerely interested in Communist or pro-Communist elements in countries where the 
stage of development warranted bourgeois nationalist movements. The Russians, 
as Boikcnan put it, had to choose between Kemal and the Turkish Communists, and they 
chose Kemal.” (emphasise mine) Also see F. Borkenau, "The Communist International 
1938”, p. 393. 

30. See Note of March 15, 1923; “The Soviet Government.regards (the league) as a 

coalition of certain states endeavouring to usurp power over other states and making 
their attempt on the rights and independence of other nations in a false appearance 

of groundless legality.” Laserson, The Development, 20; Also see "The Year Book 

of World Affairs 1947”. p. 12. 

31. E. H. Carr. "Get man Soviet Relations between the Two Wars” (1952), p. 115. 

32. SeeT. A. Taracouzio, “IPbr o/irf Peace in Soviet Diplomacy” (1940) p. 195, quoting 
Molotov. 

33. "The Year Book of World Affairs 1954”, p. 74. 
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Assembly is a significant piece of announcement m this direction®* But as 
a member of the League she found that it was not a strong organisation and 
continuous breaches of International law were taking place Italy had 
attacked Ethiopia and League remained a silent spectator despite Russian 
request to take action®® France conquered Spam ruthlessly but still the 
1-eague remained unbudged Germany went on speedy remihtanzation but 
none could raise a finger towards her ill designs 


The result ^^as that Russia again lost her faith in the League of Nations 
and to safeguard herself she entered into vanous mutual assistance pacts with 
neighbourly States In 1935 she entered into a pact with France and 
Czechoslovakia She also improved her relations with Britain and USA 
and the latter therefore at long last recognized the Bolshevik regime in 1933 
With China too she made happier relations and thus upto 1938 Russia 
created an all round ring of friends But these happy environments could 
not last long and with the events taking place in September 1938 the hopes 
of good relations were turned down The famous Munich Pact of 1938 
gave a senous blow to Russia who was not even invited to join the meeting. 
In this pact Great Britain and France crossed the limits of appeasement when 
they gave way to all fantastic demands of Hitler This convinced Russia 
that Britain and France are not to be,relied upon and no help can be 
expected from them if there comes an unfortunate moment of attack upon 
Russia®* Thus the Munich Pact topsyturvied the whole security system and 
plans of East Europe It was this pact which made the situation explosive 
and sowed the seeds of World War IIIn 1939 Russia was expelled from 
League as she had attacked Finland®* From this date she was convinced 
that she could not pull on wiih capitalistic powers in an international 
organisation Russia, now left alone, was all the more fearful of the growing 
strength of Germany and therefore there was only one way out and that was to 
have a Nazi Soviet Non-aggression Pact which materialised on August 24,1939 


34 See ‘ Year Book of World Affairs, 1949 , p 209 

L Sthap.roquoI.Dg Molotovs spvvch on the Italo-Abyssmiati dispute at the 
I 61 h Assembly -Umversal peaee can be achieved only by sacnficing temporaiy 
interests to the eommumly of nations We must put an end to the stlnalion in nbich 
references to sovere.gnty serve as obstaeles to the eaecnlion of imemalional 
undertakings 

35 See Palmer and Perkins, supra, p 655 

36 See Palmer and Perkins, supra, p 657 

37 See Schuman International Politics,5\htA (1953) p 419 

“Policy makers in Pans and London remained more fearful of Communism than 
Caesars, culminating in the peace of Munich, 
ril e n V have to be devised to protect the 

Moodasid?"" while the democracies 

mrand’forV™°‘'^’“e" takenbythe League against Italy for attacking Ethio¬ 
pia and for aggression in Spam whereas aOion was taken against Russia 
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Russian Policy in Turkey and Middle East 

Domination of Turkish Straits was the age-long dream of Russia as 
strategically the Turkish Straits were key territories for the Soviet Union, 
Since Peter the Great, the efforts of Russia were to have a hand in Turkish 
Straits but due to powerful British interests in this area and Mediterranean 
Sea she could not attain her aim. After First World War she, however, 
established good relations with Turkey declaring categorically that Russia had 
no designs whatsoever in the Turkish Straits. She also supported Turkish 
claims in various conferences such as Lausanne Conference of 1923 and 
Montreux Convention of 1936. These friendly relations continued till 1939 
when Russia again coveted for some special position in Turkish Straits which 
caused an adverse effect on their relations.®® 

In Middle East also the Russian policy had been one of pressure and 
desire of special position since the time of Peter. Tsar also had an eye to get 
some warm port in Persian Gulf as the absence of such a port with her in this. 
direction was a great set-back for the progress of Russia. The another aim 
was to have an easy and direct way to India and to have an access to the 
Mediterranean.'*'’ For this purpose the Soviet eyes continuously remained on 
Turkish Straits and Iran. In Iran the temptation was of oil and this temp¬ 
tation dated back from 1880 but here too Britain was an obstacle in her way. 
At last in 1907 an opportunity came when due to fear of Germany, Russia and 
Britain divided Iran in three zones. But this situation remained only for 12 
years and in 1919 again the Russian had to be away from Iran, it totally 
passing as a protectorate under the hands of Britain. But Iran’s inclination 
soon diverted towards Russia only after a year and in 1921 at last a treaty 
was" signed between Russia and Iran in which it was agreed that Russia will 
withdraw her forces from Iran but in case any other power will interfere in 
Iran and ’ takes a strategic position to attack Russia the Soviet forces will 
again be allowed to move in.** Accordingly in World War II Russian" and 
British forces were allowed to move in Iran but with a promise to evacuate 
it only after 6 months and not to interfere with Iran’s political as well as 
economic independence. 

With Afghanistan also Russia always desired to keep friendly rela- ’ 
tions.*® In early times she tried to keep an effective hand in Afghanistan to 

39. See Schuman, supra, 4th ed. (1948), p. 881. 

40. See Palmer and Perkins, supra, p- 655. 

41. Ibid, p. 656. 

42. See The Year Book of World Affaits 1955, p. 154; "As early as 1919 Lenin was m 
friendly correspondence with King Arnanullah who in his Youth had belonged to the 

Young Afghan Movement, an antLBritish, and modernist organisation. After the 

formal establishment of Afghan independence Lenin hailed the first independent 
Moslim Slate in the world. Diplomatic relations were soon established between the 
tw'o countries which, in February 1921 concluded a Treaty of Friendship. This treaty 
provided for financial and other material help to Afghanistan by Soviet Russia. 
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ward off Britain’s domination there but Afghanistan was wise enough not to 
allow any of the two to play the chess on her soil 

Thus the mam aim of Russia in Middle East has been to see that 
Britain’s growing power may not have a base m that area to attack Russia 
at any time and she desired that Middle East being more near to her it was 
rather her right to have more influence than any one else She also remained 
cautious to see that USA may not jump m the power-vacuum in Middle 
East in case even Britain may keep her hands off Russia could of course create 
her Influence in this region but it could not re-orient the ideology of the zone 
to come permanently with It as the Muslim religion was constantly afraid of 
communism 

Russian policy with Japan. China and Far East 

Russia being an Eastern power naturally has got equal interest in Far 
East also While m one way she is unfortunately sandwitched between the 
two sides—Eutopean powers and Fat East powers—she is fortunate also in this 
respect to be able to keep her interests on both sides in both seas-Eastern as 
well as Western and having outlets for trade and strategy in East as well as 
West The Rail-Road link m 1890 placed Russia on more sound footing in 
the East and her influence grew in Siberia and the Sea Coast But this 
expansion and influence remained only upio 19th century when Japan came 
out to be a Big power in the East It was natural that Russia and Japan 
both wanted their dominating hand in Eastern sea ports China, Korea and 
Manchuria, and the result was that there grew a rivalry between the two 
powers Korea and Manchuria remained a bone of contest between the two 
Not onlyWhese two powers were m clash m the East but Britain also was 
very jealous to have her trade centres m the Eastern sea coast** and the same 
case was With U S A They also tried to check the growing power of Japan 
and Russia and thus in Siberia also Russian power could not increase At 
last war came between Russia and Japan in 1904-5 which was a very great 
set back to Russia in prestige, sea coasts and territory The world wondered 
when a |big nation like Russia knelt down before a small 
country like Japan In treaty Russia had to surrender the 
best key places like Port Arthur and Southern Sakhalin and in 
addition to them fishing rights were granted to Japan in Russian territorial 
waters which too proved a heavy cost for her Now that Russia had become 
weak in this War China also remained m wait of an opportunity to have its 
hand in Siberia and from 1917 to 1924 there remained continued attacks from 
China in Siberia In these attacks hand of Britain was also working At 
last China grew Us influence in Siberia and took control of Chinese Eastern 
Railway m Manchuria Russia too could not sit with equanimity over this 
defeat Its constant eyes wer e over civil strife of China She correctly 
43 See Palmer and P^rVins, supra, p 65^57 
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surmised that the mutual bickerings and bad economic conditions 
in China is a fertile factor for the growth of communism there. She 
therefore infiltrated a throng of Communists propagandists in China who 
after great efforts formed the Communist Party there in 1921 and Mr. Mao 
Tse Tung was one of the veterans of the party. Russia convinced China 
that both the countries will remain on friendly relations and a word of 
honour was also given for restoring the Chinese Eastern Railway to China. 
With this understanding Dr. Sun Yet Sen extended a hand of friendship and 
also agreed to take technical help from Russia whose industrial revolution 
was an eye-opener for the world. Accordingly Mr. Michael Borodin—a 
leading Communist—^was sent to China for organisational purposes who 
worked day in and day out with Dr. Sun but he was wise enough not to 
propagate for Communism, at that time.'*^ But this happy relation lasted 
only till Dr. Sun Yet Sen remained alive and after his death Marshal Chiang 
Kai Shek purged the Kuomintang of all Communists and expelled all the 
Russian advisers. This strained the relations of both the countries again. 
Now Russia again emphasised her claim on Chinese Eastern Railway and 
also thrust in her hand in Outer Mangolian affairs. Perhaps this might have 
coloured the future history in quite a different colour and the later thick 
relations between China and Russia would have been only a dream but 
i Japan’s increasing power and her attack on Manchuria again compelled 
Russia to be mild in her attitude towards China. They, therefore, again 
; established good relations and also resumed the diplomatic contacts in 1932 
[ Ma^'shal Chiang, who had once expelled all Communists, was rather helped to 
i be released from a capture in 1936 and all the Communists joined the 
< Kuomintang to give a joint rebuff to Japan who was meddling heavily in the 
( Chinese affairs. This happy trend of relations with the Chinese Government 
. lasted upto 1945. In 1937 a non-aggression pact was also signed between 
- the two Governments and technical help was also extended to China till 
"l 1939. As already said the Russian relations with Japan had improved and 
j it remained passive over all designs of Japan due to her pre-occupations inside 
the country and in Europe. She wanted to gain time. But Japan’s meddling 
!!! in Manchuria in 1931 put Russia on her guard although she could not deal 
j from a position of strength at that moment. In 1933, at last, the constant 
,i clashes with Japan on border lines spoiled their relations and the 
period from 1933 to 1939 was nearly a period of cold war between the 
, two. It was only the resumption of good relations and a resultant Russian 
pact with Germany in 1939 which bettered her relations with Japan also. 

r 

44. See "T/te Year Book of World Affairs 1955", p. 156: “Borodin’s idea was that China 
If was ready for a nationalist anti-imperialist revolution but for nothing more”. “His 
4 programme drafted for the first Kuomintang Congress in 1924 was by no means 
socialist”. See also Fisher, “The Soviet in World Affairs”, (1930) p. 679. 
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2 PERIOD FROM 1939 to 1945 (DURING THE WORLD WAR H) 

RUSSIA AND EUROPE Whenever there is a flame of fire near any 
one's hut the man is practically lost betwixt thoughtfulness and rashness 'The 
same was the condition of Russia when she was encircled by axis powers on 
East and West The rapidly growing Nazi power m Germany was a menace 
to the peace of Russian leaders The blaze was on its increase and occupation 
of Czechoslovakia by Germany in March 1939 confirmed the Russian fear 
regarding Hitler's ill intentions*' It was an hour of trial for Russia She 
could depend neither upon Western powers nor on Geimany both of whom 
could prove her enemy She therefore played a double game with Germany 
and Western powers both As already said, Britain and France had tried to 
appease Germ my and entered into Munich Pact m September 1938 where 
Russia was not even invited This suspicion of U K and France brought 
sudden reorientation m Russian policy towards Nazi Germany** Though 
much suspicion was there towards Hitler whose continuous speeches vomited 
venom against Russia, yet there was no way out except to make friends with 
Germany as Western powers had played a game to divert Hitler's total atten¬ 
tion towards the East In 1939 Stalin had expressed his doubts when he had 
spoken m the I8th Communists Congress that the democratic states hate 
taken a neutral attitude and had been encouraging Hitler to move totvards 
East*’ To win over this dilemma the Russian Ambassador m Germany gave 
a hint in Apnl 1939 that Russia was ready to have a pact with Gerasny 
Russia was aUo agreeable to sign a pact with Britain and France but the pnee 
was too heavy for Britain to pay A pact was at last signed by Molotov and 
Ribbentrop and also a secret treaty to divide the interests in Poland Only 
after a week of this treaty Hitler attacked Poland and II World War broke out 
Thus Russia had thought of benefitling herself out of a struggle between 
Germany and Western powers Bu this pact could last only for one year and 
then their relations again became strained on the matter of exchange of 
goods ' The second cause of friction was the Baltic region and the Balkan 
States Germany’s continuous victory in Western Europe also horrified 
Russia Slid she therefore began her preparattons actively wfiich in its tcim 
gave doubt to Hitler on that side At last Russia had to express openly 
Its displeasure over the Genran-ltalian settlement of territorial claim of 
Hungary against Romania Soon afterwards German troops moved m 
Finland also which was an alarming factor for Russia and then in IP-l' 
Hitler ordered secretly to prepare for an attack on Russia Apparently too 
the Soviet German relaiions became strained Sfalm tned to know (he root 
cause cf this change but he could not get a clear reply On the reverse ih^ 

45 See Palmer and Perkins, supra p 657 

46 See The Yvar Bock of World Affairs p \6-n 

47 Sec Stalin’s address to 18th Congress of the Communist Party of the U S S R. 

10 1930) See also Schuman, Intenational Polities, 5th ed (1953), p 420 
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next morning Stalin saw that German forces have attacked Russia. This was 
a situation causing great nervousness as the balance of power in Europe was 
quite upset and Russia had practically no friend to stand by. But mysterious 
are the ways of diplomacy and to the great amazement of the world, Britain 
and U. S. A. at once sent their help to Russia^®. The western diplomacy of 
diverting Hitler’s guns towards East came out successful and then it was a 
golden chance to crush the mighty forces of Germany in the vast fields of 
Soviet land. In 1943 the foreign ministers of Big Three Powers conferred in 
Moscow and then in Tehran to plan an effective rout of Hitler. In 1945 the 
famous Yalta Conference came between the Three in which a plan to finish 
German power for good was thought and agreed upon. It was agreed that 
Germany should be divided in parts and it should be completely dimilitarised. 

Russia and Far East 


We know that during the World War II there was an excellent co¬ 
ordination between Germany. Italy and Japan. In 1941 when Hitler made up 
his mind to attack Russia he also threw a hint to Japan to attack Russia from 
the back but Japan did not think it proper to attack at that moment and she 
sent her minister to ' Russia to sign an agreement of non-aggression. These 
correct relations continued only for a year and in 1942 when Japan renewed 
her anti-Comintern Pact with Germany, Russia again got irritated and 
cancelled Japan’s oil and coal concession in North Sakhalin. She however 
did not openly break her relations with Japan. But with the pressure of 
Western allies Russia at last agreed to take part in war against Japan^s, despite 
Japan’s offer of evacuation of Manchuria and North China. Though one of 
the reasons of declaring war against Japan was this also that Japan had, in the 
past, aided Germany against Ru§sia but it is notable here that the main 
reason was a full cooperation with the USA and Britain^o. She was promised 
‘ in return thereof the desired concessions, namely (1) her special rights in 
• Dairen and Port Arthur, (2) her command over Rail Roads in Manchuria 
s along with China, (3) grant of Sakhalin and Kurile islands to her, and (4) 
: acknowledgement of her rights in Outer Mangolia. As there were strained 


48. 


49. 

50. 


SeeSchuman,/Wrf, (5th ed.), p. 425 : “Churchill at once proclaimed solidarity with 
Russia against Hitler-“this blood thirsty guttersnipe” who is a monster of wicked¬ 
ness, insatiable in his lust for blood and plunder’. Through Aumher Welles 
Roosevelt did likewise. Cripps and Molotov signed an accord on July 12, which led 
later to the Anglo-Soviet alliance of May 26, 1942 . 

See Palmer and Perkins, supra, p. 659. 

Cf.SeeSchuman,.i<pru,(5th ed.), p. 364 : “At Yalta the U S S.R. secretly agreed to 
declare war on Japan three months after the capitulation of the Reich. On Apnl 5, 
1945 Molotov informed Ambassador Naotake Sato that the Soviet Government was 
denouncing the Neutrality Pact of 1941 because Japan hadmded Germany against the 
USSR, and is fighting the U.S.A. and Britain, which are allies of the Soviet Union. 
Tokyo vainly offered to. make a bargain with Moscow involving the evacuation o. 
Manchuria and North China”, (emphasise mine). 
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relations between Japan and China m those years, China also agreed to these | 
grants to Russia m Sino-Soviet Treaty of August 1945 Thus it was after a j 
lapse of 40 years that Russia took all the territories back what she had lost ' 
in war in 1904 5 She thus got a dominating position in the East with friendly ! 
relations with China during the war years, although before Germany bad I 
attacked Russia, there was an apprehension in the minds of Chiang Kai Shek 
over the non-aggression pact signed between Russia and Japan in 1941 But ' 
when Russia was at war with Germany she naturally wished her Eastern 
neighbours to be pleased and it was why Stalin did not mind when Bntain and 
USA promised at Cairo Meeting that Formosa, Manchuna and Pescadores 
island will be given to China In the Sino Soviet Treaty of 1945 Russia also 
promised to give adequate aid of military materials to Chiang Kai Shek 

Russia and the Middle East 

As earlier pointed out, in 1939 Russia began to demand special 
concessions m Turkey Straits Uptil now relations between Turkey and ' 
Russia had been friendly but this desire of Russia for special position strained 
their relations and during the whole war period the relations remained strained 
After war also Stalm at Potesdam Conference after 1945 demanded more j 
concessions and more security in Turkish Straits In March 1945 Stalm also 
expressed that Russia will end her treaty of friendship with Turkey” He also I 
accused Turkey for having allowed the enemy warships through the Straits ^ 
during war and pressed for revision of the Montreux Convention which Bntain 
and USA also agreed and pressed Turkey to agree to the revision 

In Iran also the British and Russian forces had moved in 1941 to safe | 
guard the region from Nazi influence In January 1942 they however assured 
Iran that her independence and territorial integnty will remain intact and 
forces would be withdrawn just within six months after the end of war Iran 
wus strategically important in those days as all the shipments supplied to Russia 
by U S A passed through Iran It was this help which the Big Three (Stalin, 
Roosevelt and Churchill) greatly appreciated m Tehran Conference of 1943 

Russia and U. S A 

The relations betiseen Russia ard USA during war were quiW 
correct They were completely in an agreement to finish German power 
USA gave huge war matcnal and shipment to Russia” which passed 
through Iran One of the reasons of this cooperation of the two in the Far 
East was the common enemy m Japan whose constantly growing power was 
equally a headache to U S A also But this harmony between the two began 
to wither away just after the finish of war 

51 Palmer and Perkms, 5upra p 656 

52 Sec Schuman ibid p 425 “The USSR received from the USA 6800 tanks. 
planes 1000 locomotives, 406 000motor cars, 2 000 000 tons of steel. 11.000 000 pairs d 
shoes etc 
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3. PERIOD FROM 1945 to 1953 (POST-WAR RUSSIA UNDER STALIN) 
As said above the cooperation between Russia and the Western Powers 
began to fade away and this whole period is generally one of non-cooperation, 
cold war, general intransigence and indilference®^. The Western Powers 
began to look Russia with suspicion and Russia too smelt the same old inter¬ 
nal friction between the poletariat states and the capitalistic states. Soon after 
Yalta Conference the Soviet Union began to frustrate from the Western Powers 
and it overlooked many of the promises made in the Conference. 

Russia and Eastern Europe 

In Yalta Conference of 1945 the Big three—Churchill, Stalin and Roosevelt 
had agreed that the small states of Middle Europe and Eastern Europe which 
were previously under the thumb of Germany and Italy and were recently 
freed from that yoke, would be made free democracies and other help would 
be rendered to them. But after Yalta the Soviet attitude changed drastically 
and she very soon began to consolidate its own bloc by increasing her influ¬ 
ence in this zone. In peace treaties of 1946 Bulgaria, Hungary and Rumania 
had pledged to give individual freedom, freedom of press and freedom to 
enjoy all human rights to all the persons. Thus a Western type of democracy 
was pledged but to the utter surprise of U. S. A. and Britain all these states 
passed into communist type of governments due to Russian efforts. This 
change in Russian attitude after Yalta Conference came up because Western 
Powers took undue interest in these states which were the mutually agreed 
sphere of Russian influence. The Western Powers wanted free elections in 
Eastern Europe which step Soviet took for a move to destroy communist 
control®*. 

We accuse the Russians for breaking the promises made at Yalta but 
opinions show that if viewed in proper perspective it will be appreciated that 
every other nation, too, put in the same situation, would have taken the same 
attitude®®. The desire of Britain and U. S. A. was that these states should 

53. See Palmer and Perkins, supia, p. 659. 

54 see “The Year Book of World Affairs 1954, p. 82; Also see Schuman, supra, (5th ed.), 
p. 433. 

55. Cf: See, Ibid, p. 83 ; “If we wish to understand Soviet policy after Yalta we must go 
bcvond the accusation that the Russians simply failed to honour their undertakings. 
There is no doubt that they broke these undertakings as understood by the Western 
Powers, but Stalin enviously considered the interest of the Western Powers in Eastern 
Europe'as an unwarranted interference in a mutually agreed sphere of Russian influ¬ 
ence, in which Governments were supposed to be friendly to the Soviet Union. He 
could think of the precedent of Greece where Communist influence had been eliminat¬ 
ed by the British. According to a view fairly widespread on the continent (md 

expounded by a Belgian Socialist scholar, the Russians had no choice but to infer thfik 
the people who wanted to retake with one hand what they had given with the other at, 
Yalta did not really desire Co-operation— Asking a revolutionary Power to institute 
free elections in its zone of influance makes no more sense than asking that tne out¬ 
come of a war be decided by a referendum between ,the opposing armies... , see 
S. Bernard, “Choice in the fVest", 5 Wrold Politics (1953) p. 138. 
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work as a buffer state between the East and the West The freedom of Yugo¬ 
slavia, Rumania, Hungary, Poland, Albania, Bulgaria and Czechoslovakia in 
their e>es was to prove a roaderate zone and a bridge between the East and 
West Czechoslovakia which continued to be a Western type of democracy 
till 1948 converted into a communist power after communist conference m 
1948 The three Baltic states of Lithuania. Estonia and Latvia had already 
passed completely in the Union of Russia and were the people’s democracy 
only in name But in Yugoslavia there came a split with Marshall Tito, 
Stalm greatly denounced the policy of Tito who was declared as a traitor 
Tito-group on the other hand showed their full loyalty to the theory of Marx, 
Lenin and Stalin but did not give way to the individual cult of Stalm Very 
soon the relations of Russia and Yugoslavia became strained and it appeared 
as if both countries will resort to military action Seeing no other way the 
Tito group, though communist in theory, began to incline towards the West 
USA gave her great help in military material Gradually the Western 
Powers and Russia openly came in conflict wiJh each others’ ways Tito at 

last declared in 1951 that his country will side with West in case of any tussel 
between the two powers The result was that except Yugoslavia all the eastern 
states were In complete harmony with Russia The Soviet Union also gave 
them mutual economic help under “Molotov Plan’’ This plan was to counte¬ 
ract the Marshall Plan of U S A ** 

Russia and Germany 

We know that Germany was divided into 3 parts after the World War II 
The position of Germany was a strategic one for Russia and it became a grow-' 
ing concern to her that after unification Germany should not go to Western 
bloc The Eastern Germany had come to the share of Russia and there they 
did their best to spread the Communist ideology and propagate vehemently 
that life in Western Germany under the Western yoke is worst and unhappv 
In Potesdam Conference it was agreed that Germany will be unified soon but 
this remained only a dream and is still a dream as Russia and USA don’t 
aaree upon terms of unification Thus both groups are anxious and suspicious 
that after unification Germany may not pass to the other side In October 
1949 Rus'ia declared Germany as a Democratic Republic of Communist type 
and made her adopt the Soviet Economic System She has thus completely 
set one Germany against the other and there is no hop; of unification m near 
future 

India and the USSR’ 

India became free in August 1947 For Russia it was decidedly a two¬ 
fold gam—one that her desire that India should bi granted freedom as soon 
as possible was fulfilled She had, as the Russian leaders say, long before 


55 Sit "The Year Book of tVorld A8latn^I954 , p 87 
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cherished our independence. The other gain to her was that after Indian 
independence Britain’s power in Asia was liquidated to a great extent. But in 
early years of its independence, India, it is felt, remained inclined towards the 
West. Although her p-'^licy has been from the very start one of non-alignment 
with any of the two groups, yet the Russian Government had its fears in the 
beginning that India has passed to the fold of the U.S.A. group. As a result of 
this, though Russia had soon recognised Indian independence and established 
diplomatic relations, her ties with India were only so so. This misunderstand¬ 
ing was, however, removed by and by when Russia became confident that 
India had neither accepted any Western help with strings nor she participated 
in any western military blocs. India had, on the reverse, advocated vehemently 
against all military pacts Th? non-alignment policy of India, thus, in the 
long run endeared her in the hearts of Russian people who gave an extra¬ 
ordinary ovation to Mr. Nehru when he visited Russia on her invitation in 
June, 1955. 

Russia and Middle East 

The relations of Turkey and Russia had already become strained in the 
last days of war and Stalin had shown his displeasure over the permission 
given by Turkey for passage of enemy warships. Russia had a long desire 
to have an effective hand in the Turkish Straits and accordingly in 1946 she 
pressed for a new regime in Turkish Straits. Her demand was that the strait 
should be allowed to be used for warships of Black sea-Powers only, though 
merchantsmen of all the countries may be allowed. In the defence of straits 
also, Russia wanted to take part. All these demands were too high to be 
accepted by Turkey and she refused to agree to these proposals. While Turkey 
found herself in such precarious position she accepted help from U. S. A. and 
Britain and this strained the Russian relations all the more. Turkey had, 
however, become strong enough under the Truman Doctrine to face any 
onslaught and hence Russia kept mum. 

In other parts of Middle East also there was acute poverty and econo¬ 
mic strain. There were also mutual bickerings in the small states of Middle 
East which continuously attracted Russia to convert Middle East into friendly 
zone and a similar ideology but the orthodoxy of Islam always came in her 
way in indoctrinising the area with the gospel of oommunism. On Iran how¬ 
ever her eyes had always been fixed and in this post-war era too her desire 
was to get as much oil concession as can be possible. Earlier in 1944 too 
Russia had demanded oil concessions. It is said that the revolt of Azerbaizan.... 
under the communist leaders was one sponsored and encouraged by Russia 
for this very purpose. Russia had also not withdrawn her forces from Iran 
and Azerbaizan according to the promise given to Iran in January 1942. At 
last in April 1946 the Security Council of United Nations emphatically reques¬ 
ted Russia to withdraw the forces. At the same time Iran also had agreed to 
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form a joint Soviet Iranian Oil Company” and as a result of this facial change 
in relations towards the better the Soviet troops were withdrawn and Iranian 
Government took control over Azerbaizan smashing the temporary puppet 
regime of Communist leaders Iran, however, subsequently refused to fulfil 
the promise of joint oil company®* This might become a cause of lU relations 
of the two countries but there came a change in the Government of Iran and 
Mossadeqh took over as Prime Minister in March 1951 Under him the 
national movement became strong and there came so much hatred for Britain 
that Mossadegh ordered the nationalisation of Anglo Iranian Oil Company 
This was a long desired thing for Russia as she wanted to wash away the 
British domination in this area She therefore forgot her own complaint 
against Iran and continued good relations with her This showdown of British 
impenalism here gave a golden opportunity to the communists to foment a 
stronger ill-will of Iran against Western Powers and an inclination towards 
Russia Her relations Jn this period thus remained correct with Iran 

The next pimple m the Middle East aiea was Israel Russia favoured 
th« Arab nations and she declared that creation of Israel State m this area was 
the British diplomacy against Arab States to keep them in a constant state of 
semi-war USA was also accused by her for ha\ing an active hand in this 
scheme But Russia advocated this view only in the early period, that is, upto 
World War 11 The Arab Slates though much against the new state of Israel 
could not check the tide of history and Israel came out successful m the strug¬ 
gle Russia now accepted the established fact and her rigid attitude against 
Israel changed into a normal one as she wanted to attract Israel which is an 
easy way to enter Middle East zone Diplomatic relations were, therefore, 
established But m 1953 Stalm took a very harsh step to purge off so many 
Jewish Doctors which had a very bad repurcussion in Israel where the Soviet 
Embassy was attacked This again strained th-ur relations openly and Soviet 
Union broke the diplomatic relations 

Saviet Pohey in Japan and China 

In the post-war period the position of Russia in Far East improved 
greatly and she became the sole dominating power in the zone The Yalta 
Agreement of 1945 gave Russia all her desired concessions At the same time 
there came the Sino-Soviet Treaty of 1945 which procured double gam to 
Russia In 1950 again a friendly treaty was signed as a result of Mau Tse Tung’s 
Rly and in Port Arthur and Dairen were again confirmed®® Russia also in 
her turn agreed that she will leave these areas upto the year 1952 But in this 
post-war period the Russi an policy towards China may be divided into two 

57 See Palmer and PcrkiDS, supra, p 667 

58 George E Kjrke ' ‘A Short History of the Middle East from the Rise of Islam la 
Modern Times (1943) p 262 

59 See ' The U S S'RI Inyoiinalion ButleiiH.X (Etb 24,19S0) p IOS-10 
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periods. Upto 1949 she was, of course, bound by the friendly treaty of 1945 
but she did not carry out her obligations towards Chinese National Govern¬ 
ment as sincerely as it should have been. From Manchuria she had, however, 
withdrawn her forces. But after 1949 she gave a good deal of technical and 
moral help to China as Communist Government had, by then, come into the 
saddle. She also helped in operating the Chinese Civil Aviation by establish¬ 
ing joint Sino-Soviet Companies. The whole China proceeded towards 
reconstruction rapidly. The leaders of China visited Moscow frequently and 
the Chinese people also felt much indebted for the Russian help in each 
direction. The two governments thus gradually became good friends. An 
agreement was also entered into for giving technical help to Qhina in her 
mineral exploitation in Sinkiang and the Changchun Railway was also agreed 
to be operated jointly and it remained so till 1952 when according to her 
promise Russia left her hand in Changchun Railway. 

Another great phillip for Russia was the total defeat of Japan. Now 
there was no power to challenge Russian hand in Far East. China' was since . 
long a ‘sick-man' by civil strife. The U. S. A. forces too had vacated the area 
and gone to their motherland. Britain’s power had already been on its 
decrease. In China the Communists were already on their way to rapid victory 
and had at last won. Thus the strong ‘Soviet Bear’ was the predominant master 
of all it surveyed. The subsequent struggle in Korea also proved that Soviet 
had become a tough power to be dealt with in that area. 

So far as Japan was concerned she had already knelt to her knees and 
created a power vacuum for Russia to play its masterly role. Russia had, how¬ 
ever, not participated in the occupation of Japan itself. The U. S. A. had 
her long arm to meddle in the affairs of Japan. Russia was only a representa¬ 
tive in Allied Council for Japan which was managing the rule in Japan. There 
were great differences between Russia and the U. S. A. over Japan. Russia 
wanted that a very heavy amount of reparations should be paid to her by 
Japan, She also wished to keep Japan under her thumb so that in near future 
she might not raise her head to shine in her past glory. U.S.A., on the other 
hand, was eager to see that Japan may be allowed a free role to thrive as a 
nation, of course, within reasonable limits, and prove a strong buffer state in 
the Pacific between the East and the West. She wanted to sign a peace treaty 
with Japan but the rigid difference between her and the Soviet Union always 
stood in the way. After a long wait, U. S. A. signed the Peace Treaty at 
Sanfrancisco in the presence of fortynine nations. These nations were still 
legally at war with Japan. Russian delegate also participated in this conference i 
but only to show her protest against this treaty. The treaty was however 
signed®®. In 1952 on the basis of this treaty when U. S. A. wanted to see 
Japan admitted in the U. N. Russia objected to the proposal severely and at 
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last vetoed it down in the U N “ In other respects the relations with Japan 
remained normal and correct 

In Korea she is said to haw helped the communist group to be a strong 
power to fight a successful war and when Chinese communists stepped into 
Korea to help the Korean communists it was the Soviet Union who prevented 
by veto the Security Council of the United Nations from taking any step to 
check them 

Russian Policy with Great Britain and USA 

The post-war years have been the years of cold war and constant 
differences with Britain and the U S A Though diplomatic relations between 
the three countries are correct and continuing, the internal feelings have been 
of differences o\er every international issue Factually speaking the world has 
been divided into two blocs—one under Russia and the other under Anglo- 
U S A. domain On the question of unification of Germany the two powers do 
not agree In Eastern European States too Russia, much against the Western 
Wishes, converted the democracies to her own pattern and started Molotov- 
Plan against the Marshall Plan In Turkey the Russian expectations and 
desires were dashed to ground by British and the Amencan help to Turkey 
Id Iran the national movement ag.iinst Britain was much sympathised by 
Russia In Japan, the Soviet Union tried that Communist China must be 
represented in the peace treaty with Japan whereas for the U S A it was the 
bitterest pill®* Russia also criticized the U S A openly that she was making 
apan a bastion In Korea also she repeatedly asseited that USA was 
aggressor and to send U N troops in Korea was illegal and indirect help to 
the American designs There was a period when the Labour Government m 
Britain was of the opinion that they could co-operate with the Soviet Union 
and for a time it appeared as if British policy has been independent between 
Russia and the U S A The English people too at times criticised and felt 
that the policy of the United States of America was to some extent rigid 
towards Russia and the Communist Oiitia in not allowing her admission to the 
UN*® Thus in those days Britain was hopeful to have good relations with 
Russia but the later “Cold War” penod gradually smashed these hopes The 
one mam factor m Britain’s desire to accommodate Russian policies was that 

6l Soviet Union’s fifty first Veto cast by MaliL in September, 1952 
62. See Palmer and Perkins supra, p 670 

63 Ses Palmer and Perkins, japrfl, p 742 *TTie British have repeitediy expressed alarni 
about America s Russian Policy. They favour an increase in East-West trade and a 
more conciliatory policy toward the Soviet Union as well as toward Communist China 
Britain and the United States have been at odds on many issues of China Policy ’ 

See also, Ibid, p 740 “Even m responsible circles m Britain the United States 
was for a time criticized about as much as the Soviet Union, and many Enshshmen 
became apologists for Russia s behaviour and policies 
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Britain is a Trading Nation and she wanted, by friendly relations, the Eastern 
markets for her goods®^. It ^Yas this desire that in 1950-1951 Britain openly 
announced its readiness to recognise China and in Korea too when Chinese 
Communists came face to face with British personnel in U. N. forces, Britain 
showed her great reluctance to face them with arms. Thus an intervening 
small period was such when Russian and British relations were internally 
much better but the Stalinist rigidity again drove her away. 

4. PERIOD FROM 1953 TO 1957 (POST STALIN ERA) 

It is this eventful period of Post Stalin era which has convinced poli¬ 
ticians to change their opinion regarding foreign policy of Russia. The iron- 
curtained land of 1952-53 suddenly changed to a theory of peaceful co-exis¬ 
tence and many a personalities was allowed to know more and more about 
the father-land of Bolsheviks. The constant alarming din of “Father-land in 
danger” changed into economic built-up of small industries and a happy 
voice of fraternity; “Rusi Chini BhaiBViai”, “Hindi Rusi Bhai Bhai” began to 
evince from the lips of ever-fighting soldier of the H.S.S.R.®® 

We have already mentioned that in March 1953 the death of Stalin 
was a turning point in the foreign policy and foreign relations of Russia. The 
new Premier, Mr. Malenkov declared the foreign policy in words of co¬ 
operation and co-existence. The unfortunate Jewish Doctors were released 
to end the rule of terror and tyranny. The day-to-day widening gulf between 
East and West was tried to be narrowed down and friendlier overtures were 
made to all the nations. The attention of Russian new Premier was pitched 
to consumer’s goods instead of heavy industry.®® The Russian policy with 
different nations remained in short as follows ;— 


Russia and the Eastern European States 


Just after the death of Stalin the cult of personality ended. Yugo¬ 
slavia which was discarded as a land of traitor and dangerous Titoism was 
shown deep friendly relations and very deep words were uttered by Marshall 
Bulganin and Mr. Khruschev showing the repentence of their Government 
for the past differences.®^ 


64, 


65. 

66 . 
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'ss&IMd p 740 • “British Governments, whether laborite or conservative, have conti¬ 
nued to promote a fairly extensive trade svith Russia, and the other countries of the 

Soviet bloc.” 

See Ibid, p. 686-87. , „ n • r, r j .t. 

See “Premier Malenkov’s first address to the Supreme Soviet: Henceforward there 

will be “more meat, fish, butter, sugar, fabrics, clothing, foot-wear, utensils, lurniture 
and household goods”. . . 

See “Khruschev’s speech on his official visit to Yugoslavia in May 1955. We sincerely 
regret what happened and resolutely reject the things that occurred, one after another, 
during that period.”• 
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Towards Germany her attitude has been much friendly and she has 
tried to convert the Eastern Germany into a beautiful land re-onentated on 
the Russian economic lines to attract the people of West Germany also In 
Germany the two blocs—Russian and the Anglo-U S A are eager to attract 
that country wholly into their own group and this is the mam cause that 
Germany could not be re-unified till today Russia wants that Germany 
should be a buffer state but inclined towards East When USA established 
the NATO m Europe and West Germany was admitted to it, it was a cause 
of anxiety to Russia in the Middle and Eastern Europe The Soviet Union 
too resolved on the same lines and she, therefore, organised a joint command 
and an organisation of East European States The expansion of >IATO 
upto the very outskirts of Eastern States (by inclusion of West Germany) 
again alarmed the Russian Statesmen with the result that the U S S R 
again leaned towards “Heavy Industry'* The Premiership was also changed 
when all of a sudden Mr Malenkov was replaced by a ‘Marshall '—Marshall 
Bulganin The reason of change is said to be that Mr Malenkov was of 
the opinion that Cold War would end and his attention was therefore fully 
towards production of necessities of Ufe whereas the trend of Western 
Powers in winter of 1954 warranted that a Marshall should head and heed 
the nation In this change world dreamed of a “come back to Stalin" pohcy 
though this dream was not correct as Marshall Bulganin's premiership proved 
rather a healthy change towards peace efforts 

As regards Austria, the Soviet Union was hitherto keeping silence and 
Stalin wanted to keep Austria under his thumb but the admission of West 
Germany in NATO put her on her guard Now U was not at all wise to 
keep Austria under Russian rule and Marshall Bulganin stressed that Austria 
should be granted her independence forthwith Austrian Chancellor was 
therefore invited to a talk in Moscow and finally on 15th May 1955 Austria 
became an independent neutral slate It was much against the wishes of 
Western Powers but Austrian people liked it The danger to Western Powers 
was that It will be a start in the direction of claiming independence which 
Germany too may later follow and the German youths may perhaps ideologi* 
cally be driven towards the Eastern Camp** To guard off this probable 
outcome the Western Powers offered the Eden Plan according to which Russia 
was to be guaranteed more safely than ever The buffer zone was to be de¬ 
militarized and Russia was to be requested to agree to the unification of 
Germany All this was based upon the hope that the unified Germany will 
have the fresh election and then a democracy of the Western type**. But 
Russia did not agree to it as the NATO with a strong Germany in it was 
decidedly a future danger to her Russia instead of making concessions to 
the Western Powers, wanted to extend a co-operative hand to Germ-ny itself 

68 Cf "India Quarterly Vo! XI No 4 (December 1955), p 318 
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to win it over for good and she therefore invited Dr. Adenauer to visit 
Moscow.' There was a ground for these hopes as the German military 
officers too, fed up of hurling bombs of two Big Wars, were of the opinion 
that Germany should never embark upon war with Russia. Even now the 
ghostly idea of Hitler’s a'ttacking Russia pains the sober minds of many 
Germans who rightly felt that had this wrong and hasty step not been taken 
by Hitler, the map of Germany and the world would have been different 
today. This idea draws the German people towards a rapprochement bet¬ 
ween Germany and Russia. In her invitation to Dr, Adenauer the Soviet 
Premier too said “whenever in the past our peoples were in agreement, they 


fared well; when they went to war with each other, they suffered far more 
than all the countries which were drawn together by war”’®. Unfortunately 
the Russian offer was not valued and although the Russian ideas did not 
meet with success yet it cannot be denied that Russia tried its hand of co¬ 
operation with Germany. In Hungary the Russian relations were quite 
correct and peaceful but in the winter of 1956 some trouble suddenly sprang up. 
The Soviet Union said that it was fomented by Western Powers. There was 
an upheaval in Hungary against the government of Mr. Radar. The Western 
Powers pleaded that it was a spontaneous rising of the Hungarian people 
who wanted to free themselves from the type of government prevaiUng there. 
Mr. Kadar, the Hungarian Premier, however, declared that it was a designedly 
created trouble by British and the U. S. A. agents. He therefore requested 
Russia to send military help and Russia did so. The world at large however 
felt it very much as the sending of Soviet troops in Hungary was against 
international canons. There was much bloodshed in Hungary. Mr. Nehru— 
though friendly to the Soviet Union—also said that Russian troops must be 
withdrawn immediately and should not be kept there to suppress the 
Hungarian people. Russia however justified her move on the plea that her 
troops were sent there on tlie request of Hungary itself. She however assure 
that her troops shall be called back immediately when normalcy returns to 
Hungary. The leader of the so-called revolt fled away from Hungary. T e 
actual cause of Hungary revolt thus remained in dark. Mr. Chou-En-lai, 
the Premier of China, also visited Russia and investigated the Hungarian 
affairs on the spot. India also instructed her Ambassador to ® J 

KPS Menon—to go to Budapest and find out the facts personally. M . 
Chou after investigation declared that the trouble in Hungary was not a 
"u^iralof the people there but e trouble deliberately spontored by 

Western Powers. 


Russia and the Middle East 

In Middle East also the Soviet Government tried to increase her friendly 
influence. While for the past it is said by some of her critics that she has 
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always toed to foment trouble amongst the Arab States themselves and 
then to create a place for herself to play her own game, for the present it may 
be safely said that no trouble was engineered by Russia Of course she has 
been trying that no other power may start fishing Out of the troubled waters 
of the Middle East and she herself has made efforts to win the hearts of rising 
nationalism m the zone She improved her relations with Turkey by settling 
the long-standing territorial differences With Israel too diplomatic relations 
were again established 'With Egypt her sympathy was on its increase The 
famous Suez trouble of 1956 threw Egypt in great trouble and the rainy clouds 
of 1956 brought with them the dark clouds of a world war When Egypt 
natiooahsed the Suez Canal it was a heavy shock to Britain and France and 
when they failed to prevail over Col Nasser, the Egyptian Premier, they one 
fine rnommg attacked Egypt all of a sudden The world was taken aback to 
see this unexpected flame which might create a world catastrophe The forces 
of Egypt wuh a number of her Aerodromes and planes were smashed Egypt 
suffered losses after losses but her people were determined to fight to the fast 
but not to loose her sovereignty It appeared as if m a week or so the British 
forces v-ill spread over whole Egypt U was at this crucial and anxious 
moment of history that Russia helped to avert the big flame v/ben Marshal 
Bulganin warned the British power that a weaker power has been attacked by 
her but she should also Imagine what will happen to Britain itself if a bigger 
power attacks it throu’gh rockets and H Bombs Russia also promised active 
help to Egypt and a great number of Russian volunteers agreed to work on 
the Suez Canal Thus Britain had to cease the fight Then Israel suddenly 
attacked Ghaza strip of Egypt and m the U N Russia gave moral support to 
her cause against Israel * 

With Afghanistan also Russian relations became more thick and 
Marshal Bulganin and Mr Khruschev visited that country in the fall of the 
year 1955 when they were given enthusiastic reception and friendly announce¬ 
ments Nvere made‘s In whole of Middle East there has been created a power 
vacuum which the U S A and Russia both m their turn are trying to fill m 
The USA declared the Eisenhower doctrine of military and economic help 
to Middle East but this help being wnth strings was refused by the Arab 
States Russia also, as a counter plan, declared that any country m the Middle 
East may take her active help Thus at the present moment the Arab States 
are on very friendly terms with Russia and appear to be rather inclined 
towards her” 


71 See ‘Paltner and Perfctns’, supra, p 6S7 

72 Cf Palmer and PetUns. supra p 489 “The Red Star on the other band, has been 
steadily rising over the Asian continent. In a sense Russia has won, by design and by 
accident, the position formerly held by Britain in Asian affairs and to which Japan 
aspired Soviet influence in Am has never been greater than Jt is today ” 
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Russia and India 

The relations between Russia and India have grown friendly..,- The 
good start was given in October 1953 when Mr. Nehru was invited to Russia 
and given an overwhelming ovation by the Russian people. It is said that he 
was the first foreigner in the history of U. S. S. R. who was given such a 
thunderous welcome. There the two Premiers issued a joint declaration 
reiterating their adherence to peaceful co-existence and non-intervention in the 
internal affairs of each other^®. India too was not lacking in her response. She 
invited Marshal Bulganin and Mr. Khruschev who visited this country and 
an ocean of Indian people surged out from villages to cities to welcome their 
distinguished guests. In this visit when Marshal Bulganin, and Mr, Khruschev 
went to Kashmir, they made their momentous deciajration saying that 
Kashmir is an undisputed part of India. They said to the Indian people that 
they are just on the other side of the hills. “You just make a call from the 
summit of the hill and we will come”. Later on many a Russian technicians 
too came to India to help in her mineral research. Later when Pakistan took 
up the Kashmir propaganda against India, the Soviet Union gave her moral 
support to India in the U. N. and when the Western Powers wanted to pass a 
resolution to send a U. N. force to Kashmir and have a plebiscite under its 
supervision, it was Russia which helped India by vetoing down the resolution. 
This'timely support practically won the hearts of the Indian people. In those 
very crucial days Marshal Zhukov, the Commander-in'-Chief and Defence 
Minister of Russia too visited this country and went lo each big military 
centre. His visit established a tie of fraternal feeling between the Russian and 
Indian soldier. He also declared that Kashmir is a constitutional part of 
India and thus condemned Western Powers for their manipulations. 

Russia and Far East 

In Far East also Russian relations with nearly all the countries remain¬ 
ed good. But the increase in communist ideology in this zone was a constant 
fear to the U. S. A. and she believed that Russia was clandestinely spreading 
her dominating Land in this area. As - already said, in -Korea peace was 
established by the support of Russia in 1953. Had she not agreed to the Indian 
proposal of.repatriation Korea - would have continued to be a flame likely to 
spread at any moment in the global fire. Then came a,crisis in Indo-China 
and the U. S.'A. in her extreme fear of spreading communism wanted Britain 
to fling an ultimatum to China. She also established S.-E.-A.T.O. in this area 
in the teeth of opposition and protest by leading nations of Asia, namely, 
India, Burma and Indonesia. But Russia still played a friendly role in the 
Geneva Conference’^ where by good efforts of U; K:,-, , China and France the 

73. See “India Quarterly", supra, p. 317. , _., . 
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cnsis of Indo-China was resolved to a settlement. 

With Japan the Russian relations continued to be cool and normal 
With China her relations were growing thick da> by day She has been cons¬ 
tantly stnvmg that China should be admitted to the U N and should get her 
right place m the commity of nations The Cainese Premier Chou-En-be visit¬ 
ed Russia and Hungary on her invitatioa and declared that Russian troops m 
Hungary were nghlly sent as the trouble was the West supported one. After 
1960 the relations of course became strained which will be discussed at 
proper place But this difference with Commun’st China is rather welcome 
to all of us—the freedom-lovmg nations—and goes to her credit as she greatly 
differs from China only on account of the reason that Chma beUeves in inevi¬ 
tability of war and clash with non-communist nations 

Russia with Britain and USA 

The Russian relations wnth Bntain and U S A in the beginning of this 
penod were not good Just after the death of Stalin, the early start of this 
period, there was hop: of bjttecing thj relations bat the events in Far East, 
Middle East and the Military Pacts frustrated the hopes of Russian leaders to 
come nearer. The Anglo French attack upon Egypt was a daogvr to Russia 
aUo and she warned Britain of the possible developments The Kashmir bubble 
was also an alarm to Russia as she suspected that the Bntish and U S A. 
wanted to nuke theu’air bases in the vicimty of Russian land A trend of 
cold war was thus visible between the two blocs 

However, gradually the atmosphere changed and the new leaders gave 
a *‘new took" to the Soviet policy at home and abroad They did their best to 
prove that the two systems and the so-callcd two blocs can co-cxist 
peacefully’® 

After a truce m Korea and Indo China she, in May 1955, also agreed 
to consider America’s “atoms-for-peace” proposals and gave her own sugges¬ 
tions of disarmament also™ To crown all she agreed even to consider the 
adherence to North Atlantic Treaty which was hitherto labelled by them as 
an association of ’‘Reversing her traditional pohey, the 

Soviet Union contributed to the United Nations Technical Programme and 
insisted that her technicians and resources should be drawn upon”’® 

75 Cf “Palmer and PcttaQS’’.Jnpro,p «5-86 ‘Thenew leaders went out of their way 

to introduce a nore flcMbleand relaxed note into their behavioor and polioes lo 
both domestic and foreign affairs so maiiy concessions and changes were made that 
they gave a new look to Soviet Policy Perhaps greatest of all has been a wilbng* 
ness to admit mistakes of policy ** 

* Hundreds foreign naunnals were released from arbitrary imprjsonment *’ 
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In the Twentieth Congress of the Communist Party of the Soviet 
Union.Khruschev and others formulated a policy of co-operation with other 
countries, communist and non-communist. They declared that war is not 
inevitable and peaceful co-existence would be the fundamental principle of 
Soviet foreign policy’®. 

In the dawn of the year 1956 the Russian leaders went so far in their 
goodwill and co-operation that the Soviet Government issued a stamp in 
honour of Benjamin Frankhn, “Great American Public Figure and 

Scientist”®®. 

Thus the last end of the period was a period of great change towards 
the better. 


5. PERIOD FROM 19S7 TO THE FALL OF KHRUSCHEV 

As already discussed the foreign policy was given quite a new turn and 
shapg by Marshal Bulganin and N. S. Khruschev. The reshaping started just 
when Marshal Bulganin headed the Government but in that too the magic- 
hand of Kliruschev as Head of the Communist Party was working. He is a 
celebrated .Statesman of the world whose frankness soinetimes disentangle and 
untie the rigid and serious knots in international relations. He has emphati¬ 
cally dwelt upon the problems of peaceful co-existence, ending of the Protract¬ 
ed cold war and the complete disarmament of all the nations of the world . 

He has tried to solve the knotty problems across the table advocating fully 
and frankly that the next world war is fraught with unprecedented dangers 
and devastations and that “Our time can and must become the time of peace 
and prQgresd^^'\ He visited the United States of America in September 1959 
for this very purpose and eased the international tension to a very great 
extent He has been trying to maintain good relations with the neighbouring 
countries in the Middle East and Far East and has also shown his great 
eaeerness to solve the question of Germany nad Middle Europe. We shall 
reL here to some of his speeches and views which will indicate the trend of 
present foreign policy of Russia. Since the time of his becoming the Premier 
S USSR he has firmly as well as coolly got along with the neighbour count, 
ries with whom Russia dilfers on many important issues. So f” “ P f ™ 

of co-existence is concerned he has expressed time and again that both the 

Sems capitalism as well as communism, can run in various countries 

whhoTt’dSng any harm to each other. In one of his articles on peaceful co- * 

"hTinrovedthatas early as in 1920 V I-I-e"in, replying rorh^ 
-T9 . Cf : Merle Fainsod. “Russia’s 2 5n rP arty Congress”, l-oreisn PoUcy BulleUn, X 
(May 1, 1956), p. 127. 

80. Cf: Palmer and Perkins, supra, p. 6^. > „en,biy on September 18, 1959. 

81. Cf: Khrushchev’s speech in theU. .j, jtes on September 28, 1959”. 
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question of a *‘New York Evemrtg Journal'' correspondent as to what bases 
there could be for peace between Soviet Russia and America, said “Let the 
American capitalists not touch us We won't touch them®^" He further 
says, “Our desire for peace and peaceful co-existence is not conditioned by 
any time-serving or tactical considerations It springs from the very nature of 
Socialist society in which there are no classes or social groups interested in 
profiting by war or seizing and enslaving other peoples’ territories The Soviet 
Union and the other Socialist countries, thank to their socialist system, have 
an unlimited home market and therefore they have no need to persue an ex¬ 
pansionist policy of conquest and the subordination of other countries to their 
influence It is the people who determine the destinies of the Socialist 
States and people of labour cannot want war For to them war spells 
grief and team, death, devastation and misery Ordinary people have no need 
for war®* “ The 20lh Congress of the Communist Patty of U S S R also 
made it perfectly clear that the allegations that the Soviet Union intends to 
overthrow capitalism m other countries by means of exporting revolution is 
absolutely unfounded Khruschev emphatically said, “It goes without saying 
that among us communists there are no adherents of capitalism But this does 
not mean that we have interfered or plan to interfere in the internal affairs of 
countries where capitalism still exists Roinam Rolland was right when he 
said that “Freedom is not brought in from abroad in baggage trains like 
Bourleons It is ridiculous to think that revolutions are made to order**" 
Expressing his views that ideological differences may continue in different 
countries without spoiling relations of each other, he said, “The mam thing is 
to keep to the positions of ideological struggle, without resorting to arms m 
order to prove that one IS right*®’’ Mr Khruschev m his article dated 6th 
September, 1959 said that nations should support their declarations of peace 
by active measures So far as Soviet Union is concerned he said that the 
Supreme Soviet of U S S R adopted as back as March 12, 1951 the law on 
the “Defence of Peocc” according to which the propaganda of war is a 
heniQus crime and punishable severely He also said th\t the Soviet Union 
has liquidated its bases on the territories of other States*^ The SoMet 
Government has also laid emphasis on meeting of the Heads of Governments 
to resolve the burning international problems and as such had proposed a 
conference of Heads of States A foreign ministers’ conferene was also con¬ 
vened at Geneva where proposals put up by Russia were considered with 
interest Thouah the conference could not reach some concrete agreement 
but as Khruschev said “It did accomplish a great deal of useful work " He 
said “Th'* po sitions of the sid es were positively brought closer together and 

83 See Khrushchev s Article published September 6,1956 ‘ 
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the possibility of an agreement on some questions has become apparent. At 
the same time we still have substantial differences on a number of questions- 
I am deeply convinced that they are not fundamental differences on which 
agreement is impossible®^.” He also expressed that according to J. Bernan, 
a well-known British Scientist, the average annual expenditure for military 
purposes throughout the world betweet 1950 and end of 1957 comes to 90,000 
million dollars. Klwuschev then regretted saying “How many plants and 
factories, apartment houses and schools, hospitals and libraries could have 
been built everywhere with the funds now spent on preparation of another 
war.” Then another important factor to develop more friendly contacts is an 
absolutely unrestricted international trade as per Mr. Khrushchev’s views and 
as such the Soviet Government addressed the Government of U. S. A. in June 
1958 on the proposals to develop economic and trade contacts between the 
two countries. Finally he said, “The Soviet people have stated and declare 
again that they do not \vant war. If the Soviet Union and the countries 
friendly^ to it,are not attacked, we shall never use any weapons either against 

the U; S. A. or against any other countries.I repeat, there is only cmc 

way to'peace, one way out of the existing tension “peaceful co-existence”®*. 
Scanning the relations of the U. S. S. R. with other countries and the foreign 
policy of his country Mr. N. S. Khrushchev spoke on 31st October 1959, “We 
can only say that we have all grounds to be satisfied with the relations which 
have arisen between us and the majority of countries, in particularly those 
with which the Soviet Union’s friendly relations are expanding and growing 
stronger. But also with those countries with which we have not yet reached 
the necessary understanding we would like to improve relations, to bring 

about full understanding which would grow into friendship.We must 

friendly pursue our Leninist peace policy and we shall pursue it with unswerv¬ 
ing consistency”®*. 


The last and final measure proposed by Mr. Khrushchev to end the 
threat of war is complete disarmament. In his speech in the U. N. General 
Assembly'”^ he put up the declarations of the Soviet Government on general 
disarmament and general control in detail. He expressed that Russia is fully 
agreeable to the complete disarmament of all the states in the world. If how¬ 
ever Western states do not agree to general and complete disarmament “then 
we think it possible and necessary”, he remarked, “to agree atleast on partial 
undertakings for disarmaments*®”. Russia herself too reduced her forces to a 


88. See “Khrushchev's article written for American Magazine “Foreign Affairs" as publish¬ 
ed in Pravda dated 6th September, 1959”. ^ 

90. “N. S. Khrushchev's report to third session ofU.S.S-R. “Supreme Soviet on October 31, ’■ 
1959". 

91. N* 5. Khrushchev*s speech in U.N, on Sevtember 18,1959 . 

92. See Khrushchev’s report to III Session (dated 31.10.1959) of U.S.S.R. Supreme Sonet. 
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great extent as we gather from Mr Khrushchev’s speech m the U N General 
Assembly when he said “You will recall that in the past few years the Soviet 
armed forces have been reduced unilaterally by a total of over two million 
men**" Mr Khrushchev's visit to U S A was m itself a sign and 
signal" of his eagerness to ease the tension and the cold war and it was realised 
even by common men jn Amenca that it really did ease the tension The 
Msit was one of histone importance as the Indian Weekly "Link** once wrote, 
“It would go down m history as the one event which saved the world from 
committing suicide**” Mr Abbas writes, “Ramesh Sanghavi the Foreign 
Editor of the Bombay Weekly Blitz told me of the tremendous impact that 
the Soviet Premier's visit had on the minds of American people The very 
fact of his arrival brought about a distinct thawing in the psychology of the 
cold tvar*“” On that occasion even the anti Soviet "U S News and World 
Report" told Its readers that international tension had never been so low 
since 1939, as on the day Khrushchev landed on American soil*® His visit 
was really a magic which won over the ordinary Americans He was subjected 
to so many pinching questions and undignified needhngs but he faced them 
smilingly and the result was that tens of hundreds of letters and telegrams 
were sent to him by people m Amenca wishing him well m his quest for 
peace 

Advising his deputies he spoke on 3Ist October, 1959 “Comrades depu« 
ties, It IS now clear that the problems confrootmg the world can be solved 
only if action is taken from positions of reasons and not from positions of 
strength These problems should be settled by the only reasonable method, 
the method of negotiation I should like to lay special emphasis on the great 
importance of agreement reached with President Eisenhower of the USA 
that all pending international problems should be settled not through the use 
of force, but by peaceful means, by means of negotiations®*”. 

On January 6, 1960 when Khwaja Ahmed Abbas took an interview 
with Mr Khrushchev and asked the Kremlin leader regarding the prospects 
for the preservation of peace and the prevention of a new war, he said “our 
foreign policy will continue to demonstrate, even more forcefully and convinc¬ 
ingly, the peaceful aspirations of socialism Socialism has no other aims** 

On 14th January 1960, when Mr Khrushchev addressed the Session 
of the Supreme Soviet he said, IS a matter of common Knowledge that at 
its 20th and 2 lst Congresses o ur Party amved at the conclusion that m the 

93 See "V N General Atrembly Speech ofISS 1959 

94 Cf Abbas “/■<»« 10 Face Hilft Kftrujhcfter *,p 134 

95 /6M,p 135 

96 Jbtd 

97 “Khrushche% s speech in III Session of U S S R Supreme Soviet on 31 101959” 

93 Abbas, “face to Face k-iiJi , p 161 
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present situation there is no fatal inevitability of war and that it is possible 
and imperative to rule out war completely from the life of human society. 
General and complete disarmament is the avenue leading to the deliverance 
of mankind from the calamities of war...”89 Jn the same report he gave the 
practical phase of his desire and declaration for peace when he said, “The 
Council of Ministers of U. S. S. R. is submitting for your consideration and 
approval proposal to reduce our Armed Forces by another 1,20,000 men.”i°“ 

Thus Khrushchev has unleashed a process of rethinking amidst the 
Russians who are brought home to believe and believe firmly that the two 
systems—Capitalism and Socialism—can definitely co-exist peacefully and the 
so far ideology of “inevitable class conflict” is dimming out and giving place 
to a revaluation that peaceful competition will resolve the tie between the 
two opposing systems, as he believes that Socialism will decidedly demonst¬ 
rate in this competition the greater efficiency, productivity and ethical supe¬ 
riority of Socialism.181 

He does not believe in inevitable conflict with capitalistic countries and 
that is why a “conflict” sprang up in policy matters with Peking since the 
late autumn of the year 1959. This conflict became all the more visible and 
evident at the beginning of the year 1960, by the increasing activities of the 
U. S. S. R. in under-developed countries and the World Communist Confe¬ 
rence in November, 1960 gave a decisive version that Russia vehemently 
differs from China on its major policy of “peaceful co-existence”. The 
bold step of Khruschev will be appreciated when we note that even at the 
cost of further cleavage in relation with Peking Khruschev in his speech in 
Peking on ’30th September, 1959 advised his Chinese friends that the future 
success of the Communist World should be assured through peaceful compe¬ 
tition, and it was important “to do every thing on our side too, in order 
to do away with war as the solution of disputed questions. The Communist 
system “cannot be imposed on a nation by force.”^8® 

The readers may feel perhaps reluctant to believe that even on the 
occasion of unfortunate U-2 incident which occurred on 1st May, 1960, 
Khruschev in his speech on 5th May to the Supreme Soviet tried to keep 
President Eisenhower out of the picture,^“8 as the ensuing Paris Summit 
Conference in May, 1960 would have been thereby definitely frustrated and 
it was only under the pressure of the changed circumstances that he sub¬ 
sequently divulged the details of the incident which, as envisaged, made the 
Paris Summit Conference totally abortive. 

99. Khrushchev’s report to Supreme Soviet on 14.1.1960. 

100. Ibid. 

101. See Abbas, supra, p. 217. 

102. “The Kremlin since Stalin”, p. 357. 

103. Ibid, p. 363. 
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It will again go to the credit of Mr Khruschev that m the Conference 
of International Commission held m Moscow m November, I960, in which 
delegates of Eighty seven Communist parties from all over the world had 
partlapated, although there was vehement attack by China upon the Russian 
foreign policy, yet Mr Khruschev gave a merciless exposition of the dangers 
of atomic war and justified the need for disarmament and the policy of 
“Coexistence” which greatly impressed the delegates 

Russia’s relations with various countries during this period 

As we have already discussed, the U'2 incident spoiled the whole 
environment Mr Khruschev was between the Devil and the Deep Sea 
On one hand he desired to gloss over the incident with some equanimity and 
thus wanted the people to treat it as an isolated incident and to forgive and 
forget it while on the other hand some of his party fellows were deadly 
asamst his leniency towards the U S A The ‘ Raris Summit” also proved 
ill fated Khruschev therefore waited for some opportune moment to 
restart his efforts to cool down the tension He therefore decided to “wait 
for Kennedy" rather than provoke any major international cnsis anywhere 
His eagerness to meet Kennedy was very great and as such although Mr 
Kennedy was obviously reluctant to have a meeting, he was made agreeable 
to meet the Soviet leader “* The two K's met for two days in Vienna m 
June, 1961 and issued a brief communique pointing to some real agree¬ 
ment regarding an “effective ceasefire" in I^os All these factors show that 
although there is an atmosphere of fear and doubts yet Russians ha%e m 
these years shown ihtir keen desire to end the war once for all The 22nd 
Congress of the Communist Party of the Soviet Union held m October, 1961 
adopted a most ambitious programme—^“the 20 years' economic plan” and 
the government and party leaders have spoken at various occasions that 
the fulfilment of this plan can be possible only if peace continues in the HorW*®® 
For this reason too they aspire for peace In bis reply dated I2tb Apnl, 1962 
to the British Prime Mimster Mr Harold Macmillan, Mr Khrushchev again 
proposed to create an atmosphere of trust by “a correct esUmale of the 
situation and to choose the nght way to the solution of questions before 
us 


When Mr Khruschev addressed the World Congress for General 
Disarmament and Peace held ra Moscow lo July, 1962 and in his lengthy 
message he dwelt upon assuring the delegates from 120 nations of the world 
that Russia feels her responsibility towards creating peace for all the nations 


KM Ibid, p 375-76 

The Khriishchey Phase", p 272 
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107 Khrushchev's reply message dUed nth Aptil,\962to H Macmillan 



The Law Review 


87 


of the world and he said “we declare before the whole world that for the 
triumph of Communist ideology, the policy to commence World War is quite 
foreign to us.”i°® 

Mr. Khruhschev has also pointed out repeatedly that there are some 
people in the U. S. A. and other countries who spread the germs of Cold 
War. They must move now in right direction. So far as Russia is concerned, 
he said “For our part we shall do all we can to prevent the pointer of the 
barometer from indicating storm or even changeable and to see that it is 
set at Fair.^®^ Mr. Khrushchev has also said that remnants of World War II 
must be ended and washed away to gain real atmosphere of peace. In 
his speech to the people of U S. A. he appealed “I wish that you please 
correctly understand me; if we desire peace then it is essential that we should 
put a final end to the aftermath of World War II.^^o 

After going through these important, datas of Khrushchev’s foreign 
policy we shall be convinced that he has been trying sincerely to avoid War. 
The Russian proverb also says “Even poor peace is better than a good 
War.”iii 

He has kept the Soviet relations almost with all the countries quite 
correct. In case of Turkey, despite her share in the NATO and CENTO and 
despite her soil being bases of foreign troops and operations he tried to advise 
Turkey to remain friendly to Russia. 

As for her relations with India, Pandit Jawahar Lai Nehru last year 
in his Europe tour in September-October, 1962 issued a statement in Paris 
that Russia is a peace-loving country; it is China and not Russia which is ah 
expansionist country. Mr. Khrushchev has increased unprecedented friendly 
relations and contacted with India during these years and has expressed not 
only his great regret over Sino-Indian border clashes but has openly and 
repeatedly decried China for these troubles. Among other things, it was his 
this friendly relation with India and his concern for a justiceful cause 
which has contributed to the exacerbation relations between 
Moscow and Peking The Soviets took the Chinese invasion on India as a 
severe blow to the Russian policy of peaceful co-existence in genera! and to 
her friendly relations with India in particular.^^® Despite severe protests 

108. Khrushchev’s, speech to the - World Congress for General Disarmament and Peace in 
Moscow” in July, 1962. 

109. Khrushchev’s speech to Muscovites on September 28, 1959. 

110. “Khrushchev’s speech on television in U.S.A.” on September 21,1959. 

111. Abbas, “Face to Face with Khrushchev” p. 159. 

112. See Melvin Groan’s article ‘‘The Dialectics of Polycentrism” in “Survey”, a Journal of 
Soviet and East European Studies”, (July 1963), p. 136 : “And the Chinese invasion of 
India, for the Soviets, amounted to a deliberate attempt to undermine the entire 
Khrushchev policy towards the “tiers—monde” in general, and in particular threatened 
to drive one of the leaders of the neutralists camp, the Nehru Government, into the 

arms of the West”. 
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from China the Soviet Government kept her delicate promise of the MIG deal 
with India and supplied the MIG aeroplanes in 1962-63 at a time when 
India badly needed them 

With Yugoslavia too the policy of rapprochement continued which 
badly annoyed China and Albania whose relations with the U S S R 
strained abnormally Her policy of peace with Western and other non- 
Communist countries has been, thus, so unswerving that she adhered to it 
even at the cost of causing big cleavages in the Communist Camp With 
USA too he has increased all possible contacts and not only that he visited 
U S A in 1959, rather he had cordially invited President Eisenhower and 
his whole family too to visit the U S S R In the fall of 1962 the develop¬ 
ments in Cuba once threatened to dismantle the whole edifice of peaceful 
relations with the United States of Amenca The Castro Government m 
Cuba is a Communist one Castro was making a revolution in Cuba in 
which Russia was ideologically greatly interested but it was an intolerable and 
big eye sore for the U S A Atlast m October, 1962 a crucial moment 
came when President Kennedy declared blockading of the Cuban ports against 
the Russian shipment of arras to Cuba The whole world shockingly felt as 
if the World War'was just to break out as It was a prestige issue for the two 
giant nations of the world Thanks to Khrushchev’s sobriety and statesman¬ 
ship that he declaimed an Immediate withdrawal from the policy of supplying 
arms to Cuba and the humanity was thus allowed a peaceful breath and 
saved from disaster China vehemently accused Russia over this withdrawal 
and tried to excite her by calling her timid etc but she adhered to the pohcy 
of peaceful co-existence^^* and did not allow her relations with the U S A 
to worsen These relations were again normal as will be evident from the 
fact that in 1963 Britain, Rassn and the USA signed a partial nuclear 
test-ban treaty in Moscow 

This Nuclear Test-ban Treaty which was signed in Moscow on the 5th 
August, 1963 in the histone Cathmnis Hall of the Kremlin is another big 
proof of Soviet Policy of Co-operation with the West On this occasion 
Khrushchev said that the next step should be the signing of a non aggression 
Pact between the NATO and Warsaw-Pact countnes He said that it was 
“a major success for all people of goodwill” He further said that the most 
important thing now was “not to rest content with the achieved, not to stop 
the struggle against the threat of another war” He further declared that the 
Soviet people beheved that social and ebss questions should not be settled 
by war between states but by people of each country Mr U Thant, 
Secretary General, UNO. praised the Three-Power Treaty as “an important 

113 Cf Melvin Groan, supro, p 136 "Thns the Cuba crisis, in the Chinese view, demons¬ 
trated that the Soviets wantonly misconstrued the nature of imperialism, that they 
vtze'scared stiff' and'ilmid as mice* in dealing with it, that, worse >et, they were 
willing to commit a Munich as far as the Castro revolution was concerned’ 
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and significant breakthrough” in the negotiations of East-West issues. In this 
way it is evident that Mr. Khrushchev gave quite a new turn to the Russian 
foreign policy. Expressing his opinion on an oft-repeated question, namely : 
“Is peaceful co-existence possible or impossible with the Red Masters of the 
Kremlin”, an authority like Prof. Schuman has long ago said, and I think 
rightly, that the answer appears to be clear as Co-existence has been quite 
possible till now as is evident from the events.^* 

Concluding Remarks 

From all these developments of these recent years the world feels that 
Russia has shifted her foreign policy from Stalinism to a dynamic adjustment 
with other nations. Her sacrifices in the World War II were great and un¬ 
precedented in the history which not only procured a victory for Russia but 
saved the whole Europe from Fascism and brought a victory for United Nations?^^ 
It is worth noticing that it was the Soviet army which alone bore the burden 
of the ruthless war from 1941 to 1944.^^® It is also noteable that Russia had 
to suffer the Nazi attack for the sake of Hitler’s ultimate desire to conquer 
Britain.^^’ The one man’s dictatorship is no more a guiding power at home 
as well as in its foreign relations. People are now far advanced, far thought¬ 
ful, far more literate, and there appeared a tendency towards greater freedom 
of thought, art and literature. Stalinism—the cult of the individual—was now 
an unadjustable and outmoded thesis which was replaced by wise leaders by 
giving a collective shape to their rules. In Stalin’s time the whole nation 
was engaged in rebuilding the peasant country into a country of Chimneys and 
Dockyards, an industrial nation. His whole zeal was begotten by a constant 
cry of “Fatherland in danger” which put each man and woman of Russia on 
their guard to revitalise the industry of the nation to face the repeated foreign 

‘114. See, Schuman, "International Politics", 5th ed. (1953), p. 416 : “The answer to the 
second question can perhaps be found in the fact that the Soviet regime by 1954 had 
co-existed with the Western Powers for 37 years of which only 9 (1918-21 and 1939-45) 
were years of war and 28 were years of, more or less, peace. The years of war, more¬ 
over (save for the localized Winter War with Finland of1939-40, precepitated by Soviet 
aggression and Finish resistance), were not the consequence of Communist military 
attacks upon the Western Powers but of anti-Communist military attacks upon the 
U. S. S. R.” (Emphasis mine). 

115. See Schuman, International Politics, (5th ed.) p. 425 : “The blow of the hitherto 
invincible Wehrmacht and its allies was the most formidable and lethal onslaught ever 
hurled against any nation state in modern times. That the Soviet armies and people 
stood up against it was a demonstration that the Soviet policy and economy were cap¬ 
able of bearing burdens heavier than those ever faced by any other modem commu¬ 
nity. The cost in death and ruin was appalling. By paying it, the Soviet peoples 
purchased national survival and ultimately victory for their cause and for all the 
United Nations”. (Emphasis mine) 

116. See, ibid, “Soviet armies bore almost the entire brunt of the struggle against the Reich 
and, until 1944, fought almost entirely with Soviet arms and transport. 

117. See, ibid, p. 424-25 : “The Nazi decision to attack Russia, as we have seen, was reached 
in August not in consequence of these or later Soviet acts but becaase of the Fuhrer’s 
mad conviction that he could and must annihilate theU.S.S.R. before he could hope 
to conquer Britain”. 
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onslaughts—military as well as economic But now the nation’s thoughts took 
a turn The rebuilding was complete and now the incessantly toiling mah of 
Russia needed a respite and pause, more worldly life, a free breathing m the 
fnendly atmosphere of the rest of the world and as such the new leaders of 
Russia, well aliie to this trend and tide of thoughts, gave a beBtting response 
to the wishes of the people They became more humanitarian, more realistic 
and more mild in their relations with the world The new leaders are them¬ 
selves also greatly changed in their outlook They arc of a broader vision, 
of a more serene thought and not the red hot revolutionaries of 1917 who 
were permeated with a sense of retaliation and radical change against the 
grmdmg injustices of the Czarisl eta It will also be admitted even by the 
worst cntlcs of U S S R that ever since 1953 her contribution m maintam- 
ing the world peace has been appreciable and she took part and keen interest 
in world peace movement, appeals to peace, and m peace conferences , 

How the present trend between her and the Western bloc will drift 
alon^ in the years "to come is however left to the future pages of History 
Khruschev has fallen But let us hope his policies of peace and co-existence 
have not fallen , 



GENERAL STRIKE IN INDIAN LABOUR LAW : A STUDY IN 
’ RECENT TRENDS 

By S. N. Dhyani, ll. m.. Lecturer, 
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I 

INTRODUCTION 

r fj 

A'' ‘General Strike’ is generally an outward symptom of economic and 
social disparities, which steadily develop and suddenly erupt into a violent 
direct action against existing order of things. ‘General Strike’, however, if 
prolonged tends to become political rebellion against the Government. 
Conpquently the subject-matter of ‘General Strike’ cannot be treated merely 
as ah ordinary industrial strike having no political objective. Its threat to 
contemporary way of life, its gospel for change in the status quo and its 
utopia to establish a new system of society based on social justice and full 
economic security create a series of diiBculties both to Government and 
public at large. It would, therefore, be useful to distinguish ‘General Strike’ 
from ordinary ‘strike’^ as is usually understood. 

In ordinary parlance normal industrial strike means suspension - of 
work by the employees collectively in furtherance of trade dispute to compel 
employers , to meet their demands for higher wages, lesser hours of work, 
better amdhities and recognition of unions, etc. Such a strike is usually 

1. Cf. Section 501, the Labour Management Relations Act, 1947 (U. S.) the term 
‘strike’ includes any strike ,or other concerned stoppage of work by employees 
(including a stoppage by reason of the expiration of a collective bargaining 
agreement) and any concerted slow down or other concerted interruptions by 
employees.” S. 2(16), the Indian Trade Union Bill, 1950 state that ‘strike’ means 
total or partial cessation of work by employees acting in combination, or a 
concerted refusal or a refusal under a common understanding of any group of 
persons to accept employment where such cessation or refusal occurs in consequence 
of a labour dispute or is intended for the purpose of compelling any employer to 
accept terms or conditions of or affecting employment”. The Essential Services 
Maintenance Ordinance, 1960 (India) S 1(b) defines “Strike means the cessation of 
work by a body of persons in any essential service acting in combination or a concert¬ 
ed refusal or a refusal under a common understanding of any number of persons who 
are or have been so employed to continue to work or to accept employment”. 
This definition of word ‘Strike’ has been borrowed from the definition in S 2(V) of the 
Induitrial Disputes Act, 1947. The expression ‘essential service’ in the above 
definition has been substituted for the word ‘industry’ of the Act. See also S-I9(b) 
Munitions of War Act, \9\5 and S. 8(2) Trade Disputes and Trade Unions Act. 1927 
(British). 
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permuted by law* to workers as a legitimate right necessary for their existence, 
eontinuance and self defence against arbitrary or vindictive conduct of 
employers It is, therefore, a guarantee of their prestige, power and unity 
which makes them a force and power to be reckoned with and counted by 
employers in the industry It is the last iiwtrument to be utilised after all the 
formalities and methods of settlement of industrial disputes provided by law 
are exhausted and have failed Being essentially of defensive character, 
strike IS an extraordinary recourse of appeal to reason and good sense of the 
employers Justice Lindley* rightly observes “The foundation of a strike is 
dictation A strike is an attempt to dictate to an employer It may, no 
doubt, produce and foster ill feeling between master and workman, but the 
legislature knowing that has legalised strikes The effect of a strike is to put 
pressures on some one and in a sense it is to compel, and that has been made 
legal “ Herein ends justify the means only to a limited extent so long as 
public order, community interest and individual life and property are not 
threatened by acts of violence, sabotage and criminal intimidation It, there¬ 
fore, goes a long way m generating mutual confidence, healthy democratic 
traditions and harmony necessary for industrial democracy In India* for 
example, the right to strike is implicit in the ordinary Jaw of the 
land 80 long as it is exercised peacefully with due regard to special procedural 
requirements and restrictions* which are placed by law on it As regards 
public utility services, strike is restricted until existing means of conciliation, 
mediation and adjudication have been exhausted 

•General Strike*—Conc^fX aod Characteristics 

The concept of ‘General Strike’ ts immediately economic and political 

2 There are a ouenber of countries tn which ihe right to strike U esprcssly recognised 
by hw For era-DpJe, Artic/e 126, C^nsWUion of the Bolivian State l 9 AS,ArlKlr 
US, the CoDSOCution of the United StaiesofBrajitl946 Article 71, the Constitution 
of the Republic of Cuba 1940 Article 185. Ihe Constitution of the Republic of Ecuador 
1946 , Preamble of the Coostilution of the French Republic 1916, Article 40, the 
Constitution of the Italian Republic 1944. Article 123. the Constitution of the United 
States of Mexico 1947, ^rnc/e 160, the Consiilution of El Salvador 1886, Article 56 
vht ConsSTimioii of ttie R-epiibiic otUruguay 1942, Secfie/ir 7 ,8.10and 13.'Labour 
Management Relations (USA) 1947. Sections 22, 23 24 and 25, the Jndian 
Irdustna! Disputes Act 1947 According to Afc Nair Committee Report Appendix H 
1955-56 there are ordmarv laws in Finland, Federal Republic of Germany Haiti 
Honduras Luxembourg which also recognite ibw nght However, according to 
Co-miiuee iha right to strike and lock-out is totally prohibited in Portugal, Turkey 
and UmOn of South Africa The Committee was informed by the Government of 
U S S R, that “No provision IS made or has ever been made in Soviet Legislation 
to restrict or prohibit strikes In practice, however, no strikes occur in the Soviet 
Union because there is no reason tor them m a country with socialist economy 
and social regime where the instruments aod means of production belong to the 
ivorfcerj themselves “ The position is similar m Crechoslovakia, Hungary, Poland and 
Yugoslava Me Nair Reported Appendix It 

3 J Lyont and Soni V mihns (18%) Oi 81)81820-21 

4 Section 10 (3), 22 and 23 Industrial Disutea Act, 1947 
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one. The entire problem of general strike is at the cross-roads of industrial 
jurisprudence which is quite uncertain as to its nature, character and extent. 
The question has assumed special importance for India because there is no 
law defining, permitting or prohibiting general strikes. The expression 
‘general strike’, may be equated with “proverbial elephant’’ which has 
different—nay conflicting—features for numerous interests ; the labour, the 
employers, the politicians and the public. One is likely to be between 
scylla and chorybdis while attempting to define it. 

Generally speaking, a general strike is one which is resorted to with 
an economic purpose or political object by putting pressure upon the 
Government to follow either economic policy of socialisation, nationalisation 
or denationalisation or to coerce or influence the Government to adhere to a 
particular ideology or foreign policy in its national and international relations. 
General strike is also a decisive economic deterrent against unenlightened 
economic and industrial policies of the management setting at abeyance the 
functioning of the Government and normal life of the community. Thereby 
it becomes an instrument of socio-economic change of far-reaching political 
and ideological implications. For a better appreciation of its idea an analysis 
of its conceptual framework may be attempted. It is an industrial uprising 
of great magnitude involving mass of workers—the employees engaged in 
public utilities and civil servants responsible for carrying on day-to-day 
administration of the country. It is rather an economic revolt against 
prevailing economy and polity which is supposed to stand in the way of 
social justice and industrial harmony abruptly turning the normal community 
life into an abyss of lawlessness, disorder and anarchy. Normally, it is not 
possible to cover it within the framework of existing industrial jurisprudence 
because of its fluid character, imminent danger and serious repercussions on 
the life of the people. In such a strike the dispute is not over justiciable 
rights or duties in the dogmatic sense. On the contrary, it is a clash of 
interests between the vital interests and ideologies of the diametrically 
opposing groups poised against each other for hegemony of the industrial 
world. The problem is further chaotically confused by the uncertainty of 
law which does not provide any scale to determine the legality or illegality of 
a general strike. Lord Asquith in 1927 significantly observed® ; “A country 
whose law gives no clear answer to the question whether a general strike is 
legal or not, deserves a succession of general strikes to concentrate its mind.” 
The industrial conflicts some time assume the complexion of civil wars 
entailing untold suffering, misery and loss of property. If it is successfully 
suppressed the victory can be only pyrrhic. It is commonly agreed that the 
philosophy of general strike is also linked up with the capture of political 
power by the working class as a device of workers’ complete control over the 
fundamental policies of the State. Hence in some of the countries ways and 


5. Henry Strauss : Trade Unions and the Law 43. 
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means have been devised* to serve energeticaUy the needs of working class, 
for avoiding radical contingencies wiihm the four walls of existing social order 
e«ipable enough to synthecise the old and the new values However, there 
can be no magic formula which can be evolved for dealing with general 
strikes Again no one can be sure that general strikes will not occur once 
the> are totally proscribed 


n 

RECENT GENERAL STRIKES IN INDIA 

The embodiment of Directives’ lo the Constitution of India coupled 
With compulsory adjudication of industrial disputes to promote welfare and 
social justice was an exceedingly histone moment lo the history of the country 
The Indian nation embarked on its sojourn of planning to establish* a 
sociabstic pattern of society which is classless and casteless In the industnal 
sector preventive, protective, remedial and welfare bbouf legislation* had 
6 la Bolivia Columbia anU Thailand eeaeral strikes are illegal To Burma, Iraq, 
f Columbia Costa Rica, the Dommican Republic. Guatemala, Haiti, aud Panama 
strikes whose object IS other than the furtherance of trade disputes are illegal In 
Burma, Lebmou and the United Kingdom of Great Bntaia the Law declares any 
strike to he ilUgal which IS designed to indict hardship upon the community or to 
coerce the Governmeut directly lo Australia Argentuse, Belgium, Bolivia, Canada, 
Ceylon, China, Costa, Rica Cuba Doroinicau Republic, Ecuador, Egypt, Finland, 
Greece, Guatemala Haiti Honduras, India Ireland. Japan, Lebanon, Libya, 
Hew Zealand, Pakistan Panama. Peru Phillipptoes, El Salvador, Switzerland, Syna 
South Africa, United Kingdom, United States of America, Uruguay, Veneiuela and 
\ 1 st Nam Republic public utility strikes are partially limited or restricted lo 
Australia, Belgium, Canada Ceylon Columbia Ecuador, Finland, France, Federal 
Republic of Germany, Greece, Guatemala Haiti, Honduras, Iceland, Japan 
Luxembourg Netherlands. Norway, Peru, Phillippines, fcj Salvador, Switzerland, 
Svna, Thnland, South Africa, Great Bntain U $, A and Venezuela strikes by 
public servants are restricted or prohibited Jo India there is also 3 simthr move oo 
toot to ban strikes of cisit employees See C W Jenks ‘The International 
Protection of Trade Union Freedom 1957,360-62-’* 

’ Chapter IV Constitution of India 

8 In January 1955 Ife 6Qth Session of the Indian National Congress at Avadi adopted 
the resolution aiming atlhe scctxlistic pattern of society The principles evolved 
were—work for substaniially increasing production, for raising the standards of 
living and for having progressively fuller emplovrnent so as to achieve full employ¬ 
ment Some time latqr the late Indian Prime Minister defirtd 'It > 0 <uli tic pattern of 
life we mean a soaety in which there is equality of opportunity and the possibility 
of every one to live a good life Obviously, this cannot be attained unless we produce 
thewhercwithaltohavethestandardsthstagood life implies Wehave, therefore, 
to Jay great stress on equality on the removal of disparUies and « has to be remem¬ 
bered •'Iwavsthat so^-ialism ts not the spreading oat of poverty The essential thing 
is that there must be wealth and production ’ Jar^aharlal hekrus Speeehes, Wolomt 
m. Ministry of Information and Broadcastirg, Government of India 96 (1956) 

9 Industrial Employment (SlondtBg Orders) Aa, the Mtea Mines Labour Welfare 
Fuad Act. 1946 the Coat Mines Labour Welfare Fund Act. 1947, the Industrial Disputes 

Continued on next page 
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been enacted. However, it is a baffling phenomenon that India witnessed 
two general strikes within the life-span of the Second Five Year Plan. 
More particularly the general strike of July 11, 1960 has been an eye-opener 
to trade unions, employers and Government in focussing attention on the 
fundamental issues of employer-employee relationship, namely,—right to 
organise trade unions, right to strike and compulsory or voluntary arbitration. 

Genesis of July Strike, 1960 ! 

, Lesser wages and higher profits, increasing cost of living and soaring 
prices, unsatisfactory working conditions and lack of provision for ‘bonus’ 
immediately during the wake of Independence had created serious labour 
unrest in the country.^'’ Attempts were made to arrest this wave of industrial 
turmoil Likewise, in order to give a better deal and living wages to its 
employees, the Central Government also appointed the Central ' Pay 
Gommissioffl® on May 10, 1946. The acceptance of the major recommen¬ 
dations of the Commission by the Government of India proved an inade¬ 
quate solatium to its employees in the face of prohibitive cost of living. 
There were occasional utterances for the appointment of another Pay 
Commission to examine the wage levels of Central employees in relation to 
their 'existing cost of living^®. However, the Government moved with a 
tortoise speed and the result was the abortive general strike of 1957. 
Consequently the Government of India appointed a second Central Pay 
Commission to study the working conditions and wage structure of 517 odd 
pay scales of the Government employees and to suggest in principle a new 
uniform wage structure and the machinery for implementation thereof. The 
Commission submitted its report to the Government of India in August, 1959. 

Acty 1947; the Trade Unions (Amendment) Act, 19,47; the Minimum IVages Act, 

' 1948; the Employees' State Insurance Act, 1948; the Factories Act, 1948; the Dock 
Workers’ (Regulation of Employment) Act, 1948; the Coal Mines Ft evident Fund and 
Bonus Scheme Act, 1948; the Industrial Disputes (Banking and Insurance) Companies 
Act, 1949; ihc Industrial Disputes (Appellate Tribunal) Act, 1950; the Plantation 
• Labour Act, 1951; the Coal Mines (Conservation and Safety) Act, 1952; the Employees' 
Provident Funds Act, 1952; the Indian Maternity Benefits Act, 1961; the Indian 
Apprentice Workers’ Act, 1961 and the Motor Transport Workers Act, 1961. 

10. The Statistics of Industrial unrest for this transitional period are' in 1946 the number 
' of disputes 1,629, the number of work people involved 1,961,948'and the number of 

roan days lost 12,717, 762; in 1947 the number of disputes 1.811. the number of work 
people involved 1,840,784 and the number of man days lost 16,562,666 and in J948 the 
number of disputes 1.529, the number of work people’involved 1,059,120 and the 
number of man days lost 7,837,137. The Times of India—iSireclory and Year Book 
1957-58,86. : ~ 

11. Sections 10, 12, 22, 23 and 24, Industrial Disputes Act 1947. 

12. S. N. Bose : Indian Labour Code, Third Edition, 1957, 901-2. . 

13. The All-India consumer price index number (base 1949—100) was 125 in September, 
1959 as against 107 in January and 121 in September, 1958. - Sec the Report of the 
Indian National Trade Union Congress, February 1959 to Mtrch 1960, 8. 
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The Government accepted the major recommendations in November, 1959 
v,hich are as follows'* 

(a) Mimmnm wage of Rs 80/-, 

(b) the merge of the dearness allowances in the basic pay, 

(c) compulsory contnbution to the provident fund, and 

(d) increase in number of working days (hobdays cut from 23 to 
16, casual leave reduced from 15 to 12 and earned leave made 
more restricted) and m the working hours 

However, the Commission, intcr-aha, showed great concern 
for amenities hVe medical aid, educational facilities, retirement benefits 
It was also strongly of the view that its recommendations should also 
be extended to the employees of State Govts and local bodies Nothing 
was, however, done substantially in this regard. 

Generally, labour organisations were far from satisfied with above 
solutions There was steep rise in pnee level of all necessary commodities 
Even the Indian National Trade Union Congress had to appeal to Government 
for immediate acceptance of recommendations of the Pay Commission as an 
award The National Federation of Post Offices and Telegraph Employees, 
the AU-India Defence Employees' Federation and the All-India Railway 
Men's Federation and the Confederation of Central Government Employees 
and Workers—all of them opposed to Indian National Trade Union Congress 
ideology—were not satisfied with the merger of dearness allowance in the 
basic pay These Unions demanded the establishment of permanent wage 
boards and the dearness allowance on the basis of the recommendations of 
the First Pay Commission The First Pay Commission had recommended 
the payment of dearness allowance m order to bnng total emoluments to 
correspond with prcscnl-day cost oflivmg and had suggested a ‘slab system’ 
under which dearness allowance would increase or decrease according to tbc 
rise and fall of cost of living indexes It was contended on behalf of the 
employees that their real wages had been progressively eroded although 
National Income had gone up by 42%“ Protracted negotiations started 
between the employees* leaders and the Government, with no common ground 
in sight, leading to a deadlock Both the parties** adopted an intractable 
attitude at a tune when the country wras being threatened from external 
incursions 

The strike by the Central Government Employees was notified to be 
started from mid-mghtonith July, I960 The Government oflndia armed 
^ itself with all the arsenal and measures at its disposal to meet the situation 

14 Ibid 13 

15 The Times of India, August 9, I960 

16 The general stnfce was regarded by tbc Government of Indians avil rebellion to 
overthrow the avilian authority by means other than democratic ones, the V/mrfw/an 
Tt>nes July 12, I960 
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It issued an Essential Services Maintenance Ordinance on 8th July which with 
immediate effect came into force. It prohibited strikes in any essential 
services specified in the Ordinance” and also empowered the Central 
Government to declare other categories of services essential in certain 
circumstances. The fateful nation-wide general strike, declared illegal did 
occur although it was a short-lived one. Officially it was estimated that the 
Government lost more than four crore rupees and the workers lost more than 
70 lakh rupees in wages during 11th July to I6th July when strike was 
unconditionally called off. During this period, it was alleged that there were 
at least 135 cases of sabotage and more than two hundred cases of intimida¬ 
tion and obstruction. It was further stated that 17,780 Central Government 
employees were arrested, 17,759 released, 1,630 convicted, 1,244 dismissed 
244 discharged, 9,590 suspended and 915 whose sentences were remitted’ 
Thus the Government put down strike with an iron hand. According to 
impartial observers” there was large scale victimisation of labour due to 
Government’s partisan and vindictive attitude. 

Aftermath of the General Strike, 1960 

Post-strike period was one of stress and strain particularly for all the 
employees.SIThe immediate problem urgently facing the striking unions was 
rehabilitation of dismissed employees and resecuring of their lost recognition. 
The Government on the other hand proposed to withdraw recognition of 
such unions, to ban ‘outsiders’ from executives of the unions, to impose a 
statutory permanent ban on the right to strike of its civil employees and those 
manning various essential services and to create a machinery for redressing 
grievances periodically with the assistance of a Commission. It also proposed 
an adjudication machinery in the event of disagreement over the implemen¬ 
tation of the recommendations of such Commission. The Government 
further contemplated to establish Staff Advisory Councils parallel to the 

17. The Ordinance No. 1 of 1960 defined that‘essential service’means any postal, tele 
graph or telephone service and railway service or any other transport service for the 
carriage of passengers or goods by land, water or air; any service connected with the 
operation or maintenance of aerodromes, or with the operation, repair or mainte¬ 
nance of air craft; any service connected with the loading, unloading, movement and 
storage of goods in any port; any service connected with the clearance of goods or 
passengers through the customs or with the prevention of smuggling; any service in 
any mint or security press; any service in any defence establishment of the Govern¬ 
ment of India, and any service which the Central Government, being of opinion that 
strikes therein would prejudic.ally affect the maintenance of any public utility service 
or would result in the infliction of grave hardship on the community, may by notifi¬ 
cation in the official Gazette, declare to be an essential service for the purpose of this 
Ordinance. See also Rule 4-A, Central Service (Conduct) Rules 455. 

18. Mr. Jay Parkash Narain observed “I have heard of cases where employees’ quarters 
have been forcibly broken into and goods as well as women and children thrown out 
on the street. It would be wrong to connive at violence on one side and punish it on 
the other”. The Times of India, July 27, 1960. 
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British Whitley CounciU to discuss employees’ welfare and working conditions 
with a view to devising means and measures for maintaining happy and 
harmonious relations—difFerences being settled through arbitration It was, 
however, made clear that the proposed ban on strike would not apply to 
state-owned corporations and workers in both public and private sectors who 
will have equal right to stop work in the furtherance of their legitimate 
cause 

This proposed pobey and scheme of the Government created a great 
stir in the country especially m bbour>management circles The de-recogni- 
iion of unions which had participated in the recent general strike, the 
exclusion of outsiders from the membership of the executive of the trade 
unions, the banning of strikes in certain sectors and such like unusual measures 
appeared a frontal attack on the Trade Union Movement The situation was 
further aggravated on account of alleged partisan attitude of the Government, 
regarding striking unions leaving no recourse to workers to jom the union of 
their choice Probably it was clearly meant to bolster the Indian Trade 
Union Congress (tNTUC)—a parallel wing of the Indian National Congress 
m the industry Withdrawal of recognition from unions or associations which 
were party to the general strike was not a wise step when other constitutional 
processes were available to deal with such unions without prejudice or 
respite The Statesmen, m this connection nghtly reflected the feelings of the 
majority people in India m the following words” 

“But the INTUC Unions remain and there is no doubt of their 
' political complexion, m spite of disclaimers Consequence of 

leaving these unions unchallenged, or almost unchallenged 
possession of the field, can be only guessed at Among the 
possibilities are two—neither very desirable The recognised 
unions, being an off-shoot of the ruhng party, may become so 
subservient that their representative character will be very 
seriously m doubt -like that of trade unions in totahtanan 
countries Alternatively they may get so puffed up with impor* 
lance that they shed their present political outlook and become 
wholly unmanageable These points are somewhat theoretical 
Of the immediate practical concern is that rather over half a 
million Government employees will choose between continued 
membership of the unions which will not be treated as bargain 
mg agents, joining other unions in which they have so far 
had no confidence a foregoing representation of any kind 
, Leaderless men arc no less a danger than men under leadership 
which IS unrecognised For satisfaction of their demands both 


!9 Qaoced from the Statesman by the Tures of India, July 27, I960 
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have no option but to strike. The conduct and the conclusion 
of the general strike have already caused acrimony among the 
parties on the left. Surely this is enough without further 
action which is bound to spread the opinion that Govt, is 
opposed to trade unionism.” 

On account of Government policies a great uncertainty and anxiety 
prevailed within the rank and file of the employees on these major issues. 
The Government of India, however, after some time, have revised the policy 
of de-recognition in respect of the striking unions and have granted recogni¬ 
tion once again unconditionally. The problems of strike-ban and outside 
leadership still remain to be assessed and formulated without rancour in the 
interest of all the parties concerned. 

m 

STRIKE-BAN PROBLEM 

General strikes having revolutionary aims and methods of overthrowing 
the constitutionally established Government following mass cessation of work, 
voilent demonstrations and class conflicts are at once illegal, immoral and 
unconstitutional. All agree that such strikes be totally proscribed by law. 
The controversy of strike-ban, therefore, centres only with regard to general 
strikes which are predominantly economic in nature. For all the strikes in 
varying degree possess political complexion. For instance, in India, there are 
two strongly opposed schools of thought on strike-ban issue so far as emp¬ 
loyees employed in Govt, service and public utility^” undertakings are 
concerned. 

According to official view in some sectors of national life strikes alto¬ 
gether be permanently banned by legislation. The Government of India 
and the Second Pay Commission are of this view that a suitable machinery to 
discuss workers’ grievances be established which would make strikes 
superfluous or highly improbable on account of legislative 
ban.®*^ While all the central trade union organisations are of the view that 
a legislative fiat cannot be a permanent answer to general strikes. Curiously 
enough only on this one major issue all the trade unions are united and 
consider strike-ban as retrograde, unfortunate and un-riecessary.*“ Likewise 

20. Section 2 (n) Industrial Disputes Act, J947. 

21. Mr, Jay Parkash Narain also echoes similar cord : “As far as the essential services 
are concerned even in the present situation there is a virtual prohibition of 
strikes. Straightforward and honest prohibition, understood and accepted by both 
sides with an outlet provided for labour to appeal to arbitration against Government 
intransigence and unreasonableness would be far better a position for all concerned 
than the present one which is frausht with dire consequences”; the Times of India, 
July 27, 1960. 

22. Mr. Devan Sen {Hind Mazdoor Sabha) observed “we are going to resist this move 
with all the strength at our command and we will not accept it meekly or calmly”. 
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the emplojers are also of the view that problem should be resolved gradually 
and dispassionately 

The problem is can we abolish strikes through legislation without 
creating an effective alternate device acceptable to all concerned? Does the 
function of the State end only with creation of an internal and external 
machinery? Can this machinery come to a grinding halt when those who 
live by wages are threatened with sub-human conditions ? Should the States 
concentrate on creating new social conditions and proper economic iniheu 
instead of emphasising on the modus operandi These are cognate 
questions which one may face while confronted with strike ban issue We 
need not be rigid in our attitude on this highly sensitive issue. It should 
be resolved through conscious efforts m the light and experience of our 
constitutional background, social philosophy and increasing responsibility of 
the State for providing baste material needs to individuals The Royal 
Commission on I-abour m India also observed,*^ “The attempt to deal with 
unrest must begin rather with creation of an atmosphere unfavourable to 
disputes than with machinery for their final settlement It is, precisely here, 
in our view, that Indian industrial organisation is weakest ” 

The attempts to ban strikes in certain sectors of national life have 
been unsuccessful in Western countries This is no small lesson which the 
Indian industrial soaologists and labour experts should brush aside The 
myth that prevention of industrial disputes is belter than their cure is untrue 
and misleading In India today industry whether in the public or private 
sector is a social function, service and responsibility which must generate 
a sense ol self-reliance and confidence, economic security and guarantee 
against economic instabihty with a hope orbsttcr reward for maximum work 
Employees arc not merely social inferiors or wage earners they are active 
citizens who are manning the necessary serviws withm the State 

Strike-ban, therefore, is no panacea for conflicts and evils There 
can be no mathematical formulae of calculation, addition and substraciion 
vn industrial jurisprudence to contain social forces and social processes 
within a society which call for a new change in its moral and material 
philosophy The problem is iran'diately a human one, complicated by inter¬ 
acting phenomenon which are lingering from the period of laissez faire 
economy to the present age of nuclear technology The State must adhere 
to a p ositive role in m aking such social changes possible within the prevailing 
5fe the Proceedings of the 18th Session of the Indian Labour Conference, I960 Tbs 
Wauoual Federation of Indian Rad^a^rntn—an WTUC Union expressed doi-bts 
whether strikes could be effectively banned by law—See the Presidential speech of 
Mr S R Vasavada delivered at the fifth Convention ot/^^or/ona/ Federattonoflnd at 
Raily^aymen, May I960 

23 Reporter the Royal Comnussioa on Laboui 1931, 131,339. 
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philosophy of social order. Changes or innovations in labour relations should 
not be a part of expediency or strategy of a political party controlling the 
affairs of the nation to subserve its imnisdiate policies, programmes and 
ideology. The policy of maintaining moratorium or industrial truce furthers 
the psychology of seize in the industrial world. The problem of strike 
engulfs the whole compass of industrial strategj' which should be tackled 
seriously and not by fits and starts. 

IV 

“OUTSIDERS” IN TRADE UNIONS 
A. Incipient ‘Inside leadership’ 

The presence of ‘outsiders’—individuals who are not employees or 
workers in an industry on the executives of tlie trade unions is a conundrum 
of modern industrial relations of India and other developing countries which 
still remains unresolved. However, to find reasons for this phenomena one 
need not go far. In the lesser-developed countries the trade unionists had 
to stage two pronged battles for political emancipation and for economic 
security against the hire and fire attitude of management. Naturally the 
labour movement attracted the elites to lead it towards realisation of its basic 
political, social and economic urges and needs. ■ This honeymoon between 
the labour and its outside political leaders has come to stay in India bringing 
with it a train of economic hazards and hardships. Perhaps their participation 
and active control of trade union bodies is a logical consequence of the 
inherent drawbacks^* of which the trade unions have been suffering from 
the very beginning in India. The ‘outside’ leadership of the trade unions, 
therefore, was inevitable to guide, control and spread the movement in the 
face of numerous challenges, • onslaughts and oppositions which unions could 
not grapple with their meagre financial resources, weak organisation, massive 
illiteracy and incipient leadership. Consequently this vacuum of leaderslup 
was filled from outside with two-fold objectives to unite and further the 
economic interest of wage-earners and to utilise also these bodies for some 
political end or propaganda. The ‘outsiders’ viewed trade union organisa¬ 
tions not merely economic units for the protection of workers but also 
convenient tools for engineering strikes or agitations with little regard of 
their beneficiary. In' India the ‘Outside’ leaders who captured the trade - 

24. The drawbacks of the trade union movements in India are the mentality of the 
people and absence of such traditions. Docility and contentment, even in the face 
of fiercest odds, have always been chief characteristic features of the people of India,^ 
with the result that militant combination for the assertion of political and economic V 
rights has been unknown to the history of the country. Secondly, in India, the trade' 
union movement has been used for political purposes from its very beginning to 
fight for national independence and even today the trade unions are organised on 
ideological or political basis as appendages of various political parties in the industry— 
See for further drawbacks “Collective Bargaining in India-a Point of View”- 
2 Supreme Court Journal, 1962, 11 - 
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UQtons in their early penod may be broadly grouped m four categories 
real sympathisers or humaniianaus, pohtvcal agitators, umcruputous 
individuals and persons interested in the movement for the furtherance of 
their primary political mterests The assumption of hegemony of early 
unions by outsiders has been deplored by Mr A R Hurst who observed*® 
that 'social workers did not take initiative' but ‘allowed the lawyer politician 
class to capture and control these bodies* However, it may be stated that 
it were pohticianv, lawyers and intelleciuals who were the spearhead of 
socul and cultural renaissance in India The ‘inside’ leadership was 
wantmg m its capacity, tenacity and strategy to further the trade union 
philosophy The Government of India also had to concede** in principle 
the right of unions to employ outsiders for holding union offices on a ratio 
of fifty—fitly te one half of the total members of the officials could go to the 
‘outsiders* 

B Employers* opposition 

The employers have been consistently opposing this policy of the 
Government and in fact the opposition to ‘outsiders’ an the executive of the 
unions has become a major plank of their policy of non-recognition of such 
unions for the purposes of negotiations and collective bargaming This has 
further created among both the parties in the industry mutual acrimony, 
mistrust and misunderstanding It is because of such piquant situation that 
the Royal Commission on Labour in India envisaged the necessity of 
adequate protection to workers and suggested** for employers’ recognition of 
■unions On the presence of‘outsiders* the Commission was of the view that 
proportion of the number of the executive of a union who are actually 
engaged in the industry with which « is connected should be increased from 
one half to atleast two third of the total number Some legislative attempts 
were also made to compel the employers to recognise the unions for purposes 
of negotiations on matters of common interests The Indian Trade Union 
(Sind Amendment) Act, 1937, the U P Trade Unions Recognition Bill, 1938 
and the Bombay Industrial Disputes Act, 1938 were commendable measures 
for the growth and steady development of uniform industrial policy- 
However, on account of constitutional stalemate leading to resignation of 
popular roimstnes in 1939 and the threat of impending Second World War 
'reduced the efficacy'of these useful measures All industnal dispute and 
trade union questions were thereafter begun to be governed by the Iron 
Law—Rule 81-A of the Def ence of India Rules”, 1942, which introduced 

25 Suggestions for labour legislation—3 Indian Journal of Economic, 504 

26 Reports of the Royal Commission on Labour in India 1931, 317 

27 Ibid, at 323-326 

23 The object of Rule 81-A of Defence of India Rules which were promulgated la January 
was the avoidance of strikes andlodc-outs U empowered the Central Goverament 
to make, by special or general order ptovuions for lal ‘prohibiUng a strike or 
lock-out lo connection with any trade or dispute, tb) requiring employees orwerkmen 
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an extra-ordinary remedy of compulsory adjudication of industrial disputes 
to meet grave situation created by exigencies of war, 

C. Government inaction 

, After the end of Second World War the Government of India again 
sought to introduce legislative measure^® for compulsory recognition of 
employees’ unions by the employers, but due to some practical and political 
reasons it was not brought®® into force. During the period 1947 to 1950 the 
Government of India further embarked®^ on formulating new labour 
standards for securing a fair deal to all industrial workers. In pursuance of 
this policy the Minister for Labour introduced two comprehensive 
bills—the Labour Relations and the Indian Trade Union 

Bills 1950 for consolidating the then existing law on industrial relations and 
trade unions. These two bills vainly attempted to substitute mutually agreed 
internal settlement or collective bargaining agency for compulsory adjudi¬ 
cation of disputes by third party—the labour courts and the industrial 
tribunals. Regarding ‘outsiders’ the Trade Union Bill, 1950 prescribed 
specified limit on the number of outsiders who were entitled to be ofiScers of 
the trade unions. These limits®® were that their numbers should not exceed 
four or one-fourth of the total number of members of the executives of the 
trade union, that such persons were citizens of India, that where a trade 
union consists wholly or partly of civil servants, no such person who is not 
an employee in any establishment with which the trade union is connected, 
shall be entitled to be an officer of that trade union. In other words the bill 
permitted the ‘outsiders’ in the private sector industries but prohibited their 
presence in the unions of Civil employees. This move was stoutly opposed 
by the Socialist and Communist Unions.®® However, these two bills lapsed 

to observe, for such period as may be specified in the order, such terms and conditions 
of employment as may be determined in accordance with the orders, (c) referring any 
trade dispute for conciliation or adjudications manner provided in the order, and (d) 
enforcing for such period as may be specified, all or any of the decisions of the 
authority to which a trade dispute has been referred for adjudication etc. 

29. Trade Unions {Amendment) Act, 1947. 

30. The Civil employees, working journalists, professional workers and other ‘white 
collar’ workers were deliberately kept out of the pervlew of this Amending Act 
since majority of their unions did not belong to the Government sponsored labour orga- 
nisation-the Indian National Trade Union Congress (INTUC) and were either inde¬ 
pendent federations or were affiliated to All India Trade Union Congress (AITUC)-- 
the Communist sponsored central trade union organisation. 

31. Supra Foot Note 9. 

32. Section 24, the Trade Unions Bill, 1950, 

33. The H.M.S. in its Second Annual Convention held in New Delhi from March 10 to 12 

1951 under the Chairmanship of Miss Maniben Kara adopted a resolution which 
stated that “the Sabha backed by 1,750,000 organised workers, had already condemned 
the two working class interest and the free democratic trade union movement”. 
I.L.O. Industry and Labour Vol. II No. 7, 1951 304-305. ^ 
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with the dissolution of Parhameni m 1952 
D Giri Formula—A Failure 

Mr Gin, a veteran trade unionist, was the next Minister for Labour in 
the Government of India He made a mission for him to revive the lapsed 
bills in order to introduce the policy of direct negotiations®^ and internal 
settlement between the parties m the industry necessary for collective bargain¬ 
ing He condemned very strongly the compulsory adjudication apparatus 
which, he said, “has encouraged litigiousness and knocked parties from piller 
to post, from tribunal to tribunal and court to court ” He further reiterated,** 
*T am for miernal stltlemenl of disputes and \ stand for jomt standing 
machinery m every industry at all levels, that I am for tripartite or bi¬ 
partite agreements I am Enemy No 1 of the courts, tribunals and adjudi¬ 
cation machinery of the Governments I lay more emphasis on the 
parties themselves coming together ” It was, however, strange on the part of 
Mr V V Gin, Union Minister for Labour, to ndicule and decry the major 
industrial apparatus foe maintaining peace, amity and harmony which had 
been accepted by trade unions, employers and Government since 194? The 
adjudication machinery on the contrary was set up without doctrinaire or 
political considerations by the Congress Government of which Mr V. V Gin 
was a member It was m fact a well-suited, tried and accepted i&stitahoa*' 
which had proved conducive in maintaining peace and promoting higher 
productivity so vita! for India’s political and economic rehabilitation 
’ However Mr V V Gin found himself powerless to revive the lapsed bills 
■ on account of stiff opposition from his own colleagues wilbia the cabinet and 
general rank and fife of trade unions and more particularly from the 
INTUC*’^ which in the interest of higher production stood firm for compul¬ 
sory adjudication of industrial disputes 

E. Some crucial issues 


The forthnght condemnauon of adjudication machinery, initiation of 
the policy of compulsory recognition of trade unions, of the right of collec¬ 
tive bargaining and of reducing the number of outsiders as oflacers of the 
trade union was like opening of box of pandora with multitudes of problems 


34 Broadcast by the Hon ble Minister foi Laboor, June 28.1952. 

35 Speech in the House of People January J9, 1952. 

36. CF Rule 81 -A Defence o/Mia Hula WZ^StcHoiaiO,-22,23 ass<12i Industrial Dis¬ 
putes Act, 1941 


37 


Mr Vasavada the INTUC leader wide speaking before the Third Asian Regional 

^nrcrence made an impomBt observation on coUcctive bargaining Hesaid.Tbis 
mebt is ngftf, that whenever I am strong I can 

iTiM it . n *e3kl am deprived of even what is due to me I do not 

7^ . » bnigaiiangshooW be guided by the over-all spirit of service to 

ociety See Report oI tbt Third AstatKegional Conference To/epo, Sept 1953,44 
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and issues which -were -confronting the Trade Union Movement in' India. 
These issues were : Can' there'be an exit of ‘outsiders’ when the trade 
unions ' needed them most ? Can there be an end of trade union rivalries in 
the absence of outside leadership ? Can there be collective bargaining 
' between 'unequals, namely, when the labour, is illiterate or semi- 
' 'literate' -only; Can such a labour, therefore, be ' left to' the mercy 
of the dominant partner ? Are the political parties prepared to disengage 
themselves from trade union activities ? Is the trade union movement in 
Tndia purely neutral without the political or ideological complexions ? Do 
the economic and ' political conditions of India need at once the collective 
'.bargaining process in'place of compulsory adjudication m'achinery ?'‘The 
answer of all these cognate question’s may be ' perhaps in the negative.'*' 

I 

In India the problem of outside leadership is inextricably mixed with 
recognition of trade unions. Since the -Outsiders’ are manning^® the unions 
■granting of recognition cannot be ; of course a mere formality. lObviously, 

, as Professor K. N. Srivastava points^® out, “becoming leaders of, trade unions 
has become a fashion amongst politicians, of our country. Persons with 
little knowledge ' of the background of labour problems, history of labour 
movement, fundamentals of trade unionism and the technique of industry 
,,.and with even little general education assume the charge of a labour union 
and beconie a self-appointed custodian of the welfare of woi^kers”., The 
employers, j therefore^ have .been generally reluctant to discuss and negotiate 
industrial matters'.concerning their establishments with'.‘outsiders’ who‘have 
no personal arid direct association with’the day to day affairs of the industry. 
Government bf India also have been confronted, with this problem.' but 
could not devise a 'scheme by which the workers may themselves manage 
their own union affairs independently. In this country, therefore, the 
presence of ‘outsiders’ in industry has invariably a kind of'catalytic effect 
which seem to engulf the whole field of industrial sociology encompassing the 
complicated legal and psychological, rnoral and material values’of our 
society. ' - . . , . r - 

F. Code of discipline ‘ ' - ■ ' ’ 

Government of .India; however, at present is more interested in the 
rapid economic development, greater.,,productivity, .higher, standards of - 
efficiency of Nyork than with the problem, of ‘outside’ leadership in the trade 

38. Mr. Justice Shah of the Bombay High Court \n Bombay Port Trust. Railway Men’s 
Union v. Dr. Shanti Po/e/while deploring trade union rivalries and suggesting curbs 

' on outsiders' aptly remarked '“Any one who has no honest occupation^ in life can 
. dabble in trade uuion activity and even make some money,out of its workers.out¬ 

siders should not be allowed to interpose and to, intermeddle in the affaire of any 
workers’union” See the r/wer of/nri/o, June 10, 1963. . ^ • 

39. Induririal Peace and Labour in India (1954) 118. , 
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uaion bodies None-the4ess to obviate indirectly the ills of outside leadership 
Government of India, employers and trade unions unanimously have 
evolved in June, 1958 Code of Discipline in Industry for promoting under¬ 
standing between labour and capital and alleviating the hardships arising 
out of compulsory adjudication system The code is neither supra-imposed 
nor has a statutory basis It is purely voluntary m character in keeping with 
the ideals of social justice and hi^er productivity The Code of Discipline 
m Industry can be divided into two categories from the point of view of 
workers Firstly, it imposes certain positive obligations on the emplojers, 
namely, the recognition of trade unions, settlement of disputes by direct 
negotiations, conciliation and arbitration and establishment of mutually 
agreed gnevance procedure The second category consists of certain negative 
obligations in the nature of doai*s for both employers and employees, 
Among these are (a) not to contravene labour laws and agreements, etc, 

(b) not to make unilateral changes in the indmtnal matters, work-load, etc 

(c) not to interfere in the legitimate trade union activities, etc The Code in 
no way impairs the right to strike which still can be exercised as last resort 
when the machmery provided m the statute and all other measures for 
reaching compromise failed 

However, the Code of Discipline is conspicuously silent with regard 
to the outside leadership of the union bodies The framers of the Code 
realised the difficulty of completely barring the outsiders and left this issue 
open presumably thinking that with the consolidation of trade union philoso¬ 
phy and Voluntary choice process the external leadership would automati¬ 
cally wither away Consequently Government of India did not precipitate 
this issue m the interest of industrial harmony and understanding It was 
rightly felt that among other things the trade unions lack tested leadership 
from Within which has neither lime nor ability nor resources to take up 
earnestly and relentlessly workers* cause For Mr David A Morse rightly 
observed*” “that the trade union movements of many Asian countries and 
some in Latin America and Africa could never have achieved their present 
Status Without the assistance of outsiders, intellectuals, politicians and lawyers 
inspired by various motives who are not and never have been workers in the 
economic sector covered by trade union”. Therefore, the total exclusion of 
outsiders from trade umon bodies is neither desirable nor possible m the 
existing structure of India’s economy and industrial set-up A Seminar 
on Labour Management Co-operation" fully realised the imperative necessity 
of outsiders While recommending that employees* representatives should 

40 ReportoftheDiTectorGeoeral oflnteniatiODal LabourOrgaDisation forlhcAonua' 
Conference of the ILO 1961, Geneva. 

41 The Seminars on Labour ManageiseDt Corporation »3X held at Ke« Delhi on 
January 31 and February 1, 1955 
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be employees themselves also agreed if the trade union so feels, it can 
appoint non-employee members to the extent of not more than 25 per cent 
of its quota. If employers have no objection the number of non-employee 
members may be raised to two. 


G. Joint Consultation and Compulsory Arbitration 

The -question of outsiders also became controversial after the July 
strike of 1960. A move was again on foot to ban outsiders from the trade 
union bodies of Governmeqt employees. Likewise a proposed Joint 
Councils Bill*- was on the anvil of Parliament for constituting joint consul¬ 
tative machinery .and compulsory arbitration for settling disputes between 
Union Government and its. employees. The proposed machinery was to be 
set up on-’the model of Whitley Councils of the United Kingdom of Great 
Britain consisting of ’ representatives of Government and employees at the 
unit, regional and national level for reducing or averting sudden or sporadic 
strikes in the essential services. Nothing has, however, been heard about the 
said bill. 


Instead, the Government of India have now announced the establish¬ 
ment*® of a non-statutory machinery for joint consultation and compulsory 
arbitration for negotiating - and settling questions relating to conditions of 
service between it and its employees. The proposed scheme is applicable to 
all Central Government employees whether industrial or non-industrial except 
those in the senior services and the police and railway protection force. The 
three-tire joint councils consisting of the representatives of oflBcials and 
employees are to be established at the national, regional and departmental 
levels for promoting harmonious relations and for securing greatest 
measure of cooperation between Government and employees. It envisages 
that no person who is not an employee of the Central Government can be a 
member of joint councils. Compulsory arbitration is available for the 
'most important and the most intractable disagreements' and a reference for 
arbitration can only be made after the dispute has been considered by the 
national or by the appropriate departmental Council. However, the 
Government reserves the right to refuse to refer a dispute to arbitration 
if it is of the opinion that it would be in public interest to do so and the 
reasons for such refusal are to be laid before each House of Parliament.- Tt 
is made very clear that machinery for joint consultation and compulsory, 
arbitration is to be introduced on the condition that employees’ organisations 
abjure strikes. Any organisation which is .not willing to abjure strikes w.l 
not have the benefit of the new machinery. ' This scheme, however, does not 

42. The Hindustan Times, 9,1961- 

43. Indian Worker October 14, 1963. 





apply to State owned corporations and workers in both pubbc and private 
undertakings will have the nght to stop work r 

, I ^ 

H, Fallacy of Government Scheme > 


The Central Government, as an employer is always keen to mamtam 
and promote good relations with its employees without interposition of 
outsiders throu'gh joint councils for tesolviog hll outstanding differences by 
negotiation, consultation and arbitration and save the life of the community 
from peril of general striked* There are at present m India 2 329 million^ 
Central Government employees who are chiefly organised and controlled 
by left wing pohttcal leadership The ruling party (iommate'd Indian National 
Trade Union Congress (INTUC) has rather less following m the pjganisatipns 
of such employees and so is less affected Object of the new scheme, perhaps, 
IS to oust the Communists and Socialists from employees* unions who had ^ 
been responsible for general strikes of 1957 and 1960 and who do not hesitatp 
to resort to strike against unjust policies of Government Indeed the leftist 
parties in India may not perhaps agree for their self effacement from these 

powerful unions, where they count most and thcreby'pave their own way 
for an exit from the trade union movement itselfSince m majority of 
pnvate undertakings the (INTUC) Indian National'Trade'Union Congress 
already enjoys an una'ssatlable position because of support and patronag'e^pf 
Govemraeni and management Further the realities of md'ustnal life show 
thatpossibility of general strike of Government employees cannot be precluded ' 
Whenever larger issues of social change and reforms are constantly and 
increasingly undermined and paralysed a stale of dichotomy of to be or 
not to be arises, to achieve the desired ends and aspirations through concer¬ 
ted action f, /i, ' I / ’ " 


CONCLUSIONS i. ’ f 

Need for reappraisal „ • ’ i ’ ^ i i 

On the other hand all the unions of industrial or non-induslrial 
employees have rather deep-seated political complexions for the ‘outsiders 
are enrolled, placed, embedded and wedged in them' Any effort to separate 
this unholy communion is ^ viewed by either with dismay and deep concern 
The Government of India, therefOTc, have the rVsponsibihty for laying down 
the^foundallon of trade unionism' in consonant with the need of our growing 
dynamic^ society, uninfluenced by dogmatic, doctranaire or political bias 
Industrial labour united through unions^ can'^be a pillar of strength to our 
strained economy in this period of national emergency only if the party in 
power follows a pohey of enh^tened neutrality in industrial relations 
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Industrial labou^^ can be a violent explosive force—as in C 22 rist Russia—or 
a dynamic constructive force as in Britain—depending upon the' attitude and 
policy of the State towards the trade- unionism' and the trade unions. Any 
policy which results in the weakening of trade unionism or in its fragmenta¬ 
tion , or which tends ,to convert tade unions into camp followers of the 
political f parties is likely to prove injurious’to the publicdnterest.in the. long , 
run', for-its‘ultimate . result'must be that indukrial-labour is'left vVith no 
representative organisation which can speak on behalf of^ the workmen in ' 
a particular industiy or in industry as a whole. 


" ' Still'’there is a great degree of uncertainty, confusion and hesitancy 

oh the part of the Government of India regarding basic postulates which' 
Fir.'*" 07 ' ' 

should guide and govern our. industrial relations. For the -practical and, 

political reasons- also it-would be unwise to take premature-decisions with 

respect to issues-like compulsory adjudication or collective bargaining, strike 

bah- dr no^strike 'ban and inside or outside leade'rship. The right course 

would' be to evolve 'a new industrial ethic and machinery, stage by stage, 

wherein labour-management disputes ,be settled by an impartial agency in 

accordance with desired ends of economic justice ,till the trade unions in India 

become .viable, independent- and cohesive units for the, purpose of collective 

bargaining and industrial democracy. This , process can, be accelerated by 

imparting industrial education to employees with special emphasis on 

trade union philosophy, methods and training in trade union leadership so 

that workers may,becorae.good unionists, good workers and good citizens also. 

Consequently;with an increased sense of,, discipline, .duty, and responsibility 

the problem of strike-ban and outside leadership would be naturally obviated 

imall sectors, of national life, 


44. 'U,P:shramik^I^ahdSang/iV.^StateofU.P^^A.^.\96<3 .4ilah3bad45 at 50. 



YOUKG OFFENDERS SENTENCING POLICY 
By Miss M K Dhillon, 

Lecturer, University L\w College, Chandigarh 

Sentencing is a very delicate matter, none*the-less one of the most 
indispensable m the problem of crime prevention It is important because 
It marks the end of trial and has to reflect the community’s attitude towards 
the case on hand, and also because it ushers the treatment phase ^ Many 
considerations effect the court decision, such as changes m the social and 
economic conditions of the country, the nature and the extent of crime, the 
pubhc attitude towards different saoctioos, expert services at the disposal of 
the court and reforms in criminal law and penal system • There is, a 
Similar multiplicity m the objects of sentences provided It has to be seen 
what mil be the effect of the court decision on the young offender, and how 
the community accepts it and whether he should be removed from his home 
and committed to a penal or correctional institution, and, if so, what other 
measures will be appropriate for the case In addition, it is to be ensured 
that he docs not offend again and that the interests of the community are 
well protected All these objects form the basis of the sentencing policy, but 
they may not be always compatible with each other In case of clash which 
one should be preferred and on what principles,'who should lay down these 
principles and who should apply them are'the crucial issues which may ulti¬ 
mately depend upon the State policy ' 

A Objects of Sentencing 

In the disposition of cases there arc two mam aims which often seem 
to run in opposite directions and contradict each other, i e rehabilitation and 
deterrence The first places more emphasis on the' interests of the 
offender whereas the second gives more importance to the ' protection of 
society Selection of the sentence, in face of these'conflicting interests, is 
not as problematic as it appears at first sight A healthy compromise can be 
struck between the two similar to that of the Anglo-American correctional 
system, which we have been following fairly closely The Anglo-Amencan 
justice protects the offender by carefully selected evidence of his guilt and 
treating him so as to protect society but, wherever possible, reorienting bis 
habits towards responsible hving* Rehabilitation policy can be safely 
adopted for the casual or first offender who is not so much a threatening 
menace as he is a victim of the circumstances He is not disposed to cnios, 

f tViffiains / E. Ha,ll Cntical note on ScateDcmg, Bni J DcUnq , Vot X, i959~ 
«0, pp 145-149 

2. Mannheim, Hermann Comparative SeDtcoone praaicc. Symposium on ScDteocin? 

published as Summer 1958 is<ue of Law and Conlcmporary Problems 
3 Tappan, Paul \V Contemporary {Correction, edited) New York—Colniphia 
University Press, 1951, p 15 
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■ so every 'possible effort need ' to be made to save him .from the influences 
which , might incline him towards it. Imprisonment, for example, involves 
the risk of turning a casual offender into a regular> criminal, and therefore 
deserves to be avoided. Rehabilitative measures, when applied properly, 
ifaclude ' an element of deterrence as well since the offender placed under the 
supervision of a competent probation officer is less likely to relapse. 
Deterrent' policy is ircre suitable for hard offenders and recidivists. 
Protection of society in such cases is to be put at a higher level. Punishment 
of the recidixast also should aim at prevention and reduction of possible 
crime by the offender.* This is the ideal which has been cherished by 
Saleilles, the renowned criminologist, who propounded the theory of social 
accountability as; “Responsibility as the basis of punishment and individuali¬ 
sation as the criterion of its application.”® Courts have generally followed 
it. It serves three-fold objective as was expounded by Beaumont, (Chief 
Judge, Bombay High Court, 1942,) in Mohammad Hanif v. State® : When a 
person has shown, from his past record, that he intends to adopt a criminal 
career it is necessary, firstly, to pass a sentence upon him which will make 
him realise that a life 'of crime becomes increasingly hard; secondly, the 
sentence should serve as a warning to others who may be thinking of 
adopting a similar career; and thirdly, the public must be protected against 
people who show that they are going to ignore the rules framed for the 
protection of society. A similar view was expressed by Dua, (Judge, Punjab 
High Court,) in Lekh-Raj v, State.^ He said ; 

“The primary consideration, which generally weighs with the courts, 
is to see that the sentence imposed is such as effectively 
' impresses on the accused that the life of crime does not pay; 

it should also serve as a warning to others who may be thinking 
of adopting a similar course. The public is also entitled to' be 
• protected against people who consciously and deliberately 

ignore the rules framed for the protection of society.” 

4. - Waite, John Barker: The • Prevention of Repeated Crime, Chicago-Michigan 

University Press, 1943, pp. 1-47. ■ ■ ‘ . 

5. Saleilles, Raymond : Individualisation of Punishment, (translated by Rachel, Szold 
Justiow) Boston—Little, Brown & Co., 1913, p. 181. 

6. A. I. R. 1942 Bomb., 215.' Facts of the case arc: Two accused were caught red- 
handed when they were breaking open the lock of a flat. They were both convicted 
by the Presidency Magistrate forhouse-breaki'ng and'sentenced to simple imprisonment 
on account of their young age. On appeal the High Court, seeing the black record of 
both, enhanced the sentence to nine months rigorous imprisonment upon each of them. 

7. Punj. L. R. 1960, 156. In this case .four adolescent accused, aged 17, 19, 20 and 22 
respectively, were convicted', by the Session Judge for preparing and assembling for 
dacoity and sentenced to .5 years' rigorous imprisonment. They pleaded that they ' 
were not arrested on the spot and were fhlscly implicated, but when the conviction 
rvas upheld by the Highjt.Court they asked for release on probation of good conduct 
on the ground that they were youthful and first offenders. The grounds were not 
accepted as suflScient for such a release. 
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As' regards the child or young oEfsnder the primary aim of sentencing 
IS universally recognised to be his welfare, though deterrence is not ruled 
out for the exceptional case ® ' 

The various methods provided for dealing with the young offender 
mainly serve two objectives, they protect society from the dangerous and 
depraved young offender, and at the same time they protect him and, for 
that purpose, any other child from the deleterious elements in social environ¬ 
ment; the mild, the occasional or the htst offender is subjected to purely 
educational measures, whereas the persistent offender is kept 'in."safe 
‘ custody 

I Precedence of one object over the other should not be allowed to 
sacrifice the aggneved party’s right of appeal It is a constitutional right 
and should not be denied on any grounds, and least of all of tender years for 
I a child needs greater protection Appeal to a higher tribunal is allowed to 
safeguard against the arbitrary exercise of the court discretion underiall the 
Children Acts excepting that of Bombay, which does not allow an appeal 
against any order i passed by a children’s court under the Act The scheme 
adopted by the Children Act of 1960 (applicable to Union Temtoncs) w 
-more rational The Act prohibits appeal only against’an order of acquittal 
I m respect of a ichild alleged‘'to have committed an offence This protects 
the child against vexatious and malicious continuous prosecution'i ' » 

B Individualisation as the basts of Sentencing ■ ■ I 

Provision of^a wide range of disposition methods to suit the equally 
wide vaneiy of children is called indmduahsation Its roots he in the work 
of I-ombroso and his'followers which turned the eyes of courts from enme 
'to the cnminaPi Individualisation is their crude hypothesis put on scientific 
basis Whether the exercise of 'the discretion to apply different disposition 
methods be left unlimited or limited between maximum and minimum penal- 
ties, to be adjusted acco rding to the aggravating Or mitigating’ circumstances 

8 Mannheim, H, spencer, 3 &t,yDch,G Migisienal polity m the London Juvenile 

,Courts, BriLJ Delinq , Vol VIII, 1957-58 pp IJ-33 , , ‘ 

9 The Bombay Children Act, 1948, See Wt (3) ” ' - ' ‘S' 

10 The Children Act, 1960 Sec, 37(2) ' ' ’ ' 

tl recognises the value of the It^an School, despite the severe cnticista levelled 

^ against it He writes “And if we decline to follow those nineteenth Century 
thinkers whom Lombroso trained or inspired m'their cfToris to discover m every 
OTcksman or pickpocket a physical anomaly,'and to resolve criminal law in to a 
branch of mcdiane, we still shall hold then in enduring honour for having laught 
us the necessity of individualising* ont penal discipline to the circumstances of each 
, particular offender, so that the shoe shall always fit the foot ’’ (The Italian theory 
or crime’ Cesare Lombroso.m The Modem Approach to Criminal Law, London— 
Macmillan & Co , 1945, p 2.') ' ■*' ' ' 
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of the case, also is a controversial matter. Mannheim believes that general and 
broad directions regarding reformation and deterrence and how to maintain 
balance between the two should be provided by ]aw.^=* Rubin contends that 
the objects can be best achieved with a wide range of discretion in a flexible 
system.^® Grabinska also shares this view.^^ She says that not only the 
court should have full discretion regarding the choice of the measures but 
also the measures should be drawn in broad language to leave the court free 
to suit them for the welfare of the child. Glueck believes that prediction 
tables can be a good and superior aid in the exercise of the discretion.^® 
Williams also favours a flexible system and thinks that the close co-operation 
between judges, the police and probation officers may resolve the fundamen¬ 
tal issue of balancing the contradictory aims of reformation and deterr¬ 
ence.^® 


Individualisation is a complex process. On the one hand, it involves 
full understanding of the individual and, on the other, a comprehensive 
knowledge of the different methods of individualised treatment—their purpose,- 
operation and value with regard to different types of cases. Offence is no 
index to the offender as crime is not typical of the criminal and this can be 
realised only by those who are versed in psychology of the criminal. - Treat¬ 
ment process has , to be adjusted to the problems and needs of the offender. 
Potentialities of each method are to be adapted to the qualities of an 
individual,^^ The wide discretion to apply different methods is to be 
exercised after thorough examination. Much of recidivism is laid at the feet 
of courts’ failure to make full enquiries, select the appropriate measure and 
match it with the heeds of an individual.^® Page strongly believes that 
foolish and unskilful treatment by criminal courts in the selection of punish¬ 
ment or sentence is a prolific cause of crime.^® A disposition measure, 
according to him, should neither be too severe nor too lenient. The former 
is likely to break the offender in body as well in spirit and may be harmful 
to the community and the offender alike., Leniency, carried to the point of 

12. Mannheim, Hermann : Some aspects of judicial sentencing policy, Yale Law Journal, 
Vol. 67, No.'6,1956. 

13. Rubin, Sol: Crime and Juvenile Delinquency, New York—Oceana Publications, 
1958. 

14. Grabinska, Wanda; The juvenile court: Measures to be taken, in Lawless Youth, 
Ix)ndon—George Allen & Unwin Ltd., 1947, pp. 80-126. 

15. Glueck, Sheldon: Predictive devices and individualisation of justice, in Sympo¬ 
sium on Sentencing, Law and Contemporary Problems, Duke University School of 
Law, Durham, North Carolina, Summer Vol. XXIII, No. 3, 1958. 

16. Williams, J. E. Hall: Critical note on Sentencing, Brit. J. Delinq., Vol. X, 1959-60, 
pp. 145-149. 

17. Morris, Noval: The Habitual Offender, Mass.—Harvard University Press, 1951,' 
pp. 370-371. 

18. Mullins, Claud : Crime and Psychology, London—Metheun & Co. Ltd., 1949, pp. 
142-143. 

19. Page, Leo : The Young Lag, London—Faber and Faber Ltd., pp. 285-286. 
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weakness, also may corrupt the law-breaker just as harshness Successful 
working of individualisation, therefore, presupposes a problem-minded 
disposition, scientific thinking, low for the young as well as the State, and 
an invincible faith in human element and efficacy of educative and reforma¬ 
tive measures 

Follow-up studies lead to an objective appraisal of the effectiveness of 
each .method on various types of offenders For > this it is necessary / to 
examine the conduct of those found guilty of law-violation before such a 
finding, during the period of treatment and after it Success or failure of a 
method can be assessed from the proportion of those who relapse ” Predic¬ 
tion tables may also be constructed akin to those of Glueck’s on the basis 
of such studies and treatment may depend upon them ** A scientific senten¬ 
cing pohey like this alone can be preventive of crime 

C Agency to apply individualisation 

Individualisation bnngs lo a still more difficult problem of the agency 
to which should be assigned Ibis highly specialised work It is a technical 
work which involves extensive study of the child from different angles, and 
the court, in its present form, is an agency not well equipped for 
it Little knowledge has the judge of those he is dealing with and he 
lacks proper training to understand them Moreover, the tendency of the 
court towards deterrent measures rather than reformative treatment have 
inclined many to favour expert disposuloo of cases outside the court Afl«f 
the finding of guilt the disposition for treatment or punishment, it is argued, 
should be left with admimstrative agencies or treatment tribunals', which ViiH 
decide not only the type of treatment best suited to the case but also 
its duration The period of treatment will depend upon the behaviour of the 
person preceding custody, observation of his demeanour during the treatment 
term, the environment to which he will be sent after discharge and the 
chances of bis relap«c This aims at placing the responsibility for choosing 
the sentence and its execution m the same body 

The American Law Institute supported this move and proposed the 
establishment of a youth correction authority for adolescent offenders m 
1940 Consequently Youth Correction Authorities have been constituted m 
several states of the United States Classification Centres and Clearing 
Houses in the Umted States and the United Kingdom are also the result of 
acceptance of the policy of expert disposition—Hall and Glueck** m 

20 Page Leo The Sentence of the Coutt London—Fabet and Fabet Ltd , pp "ro-?! 

21 Radzinowicr, L. The Results of Probation, (edited) London—958, p I 

22. Michael. Jerome and Adler, Mortimer J Cnmc,LawandSocialScience,Loo4on— 

Kegan Paul, Trench, Trubner & Co Inc., 1933, p 215 
23 Hall and Glueck Cases and Material on cnminal law, St Paul 

PubUshinS Co, 1940 
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former and Mannheim,Grunhut-® and Jones®® in the latter have particularly 
contributed to this move. A few have come forward to oppose it. Page is 
one of them. He supports the retention of sentencing power in judiciary, 
particularly on the ground that if judiciary were to be dissociated from 
sentencing then the first part of the proceedings, i.e. guilt finding, would 
depend more upon the offence than the offender.” The American Law 
Institute, on reviewing the position, seems to have reverted to the original 
scheme. The Model Penal Code of 1955 contemplated a substantial senten¬ 
cing role for the court.®* The Curtis Committee on the Care of Children in 
the United Kingdom has followed a via media. Supporting the sentencing 
power in the court, it suggested the establishment of observation centres in 
remand homes, like one at Moll in Belgium, to give skilled advice to \&y 
magistrates regarding treatment methods.®® 

In India individualisation has been accepted but is not separated from 
the proceedings directed at guilt finding. Both the powers are enjrusted 
to the same judicial machinery. The scheme as incorporated under 
the Penal Code is a heterogenous one. The magistrate is given limited 
discretion between the fixed maximum and minimum penalties, which are to 
be varied according to the aggravating or mitigating circumstances of the 
case. In some cases, involving serious crimes or infamous motives, little 
choice is provided and the use of one penalty only is permitted, for example, 
committing murder while under life imprisonment is punishable by death 
only.*® For cases dealt with under the Probation of Offenders Acts, in force 
in various states,, courts are directed to consider reports of preliminary 
investi gations by probation oflScers. The Children Acts, however, have enlarg¬ 
ed the powers of the children’s court regarding disposition methods. New 
methods of treatment are provided, which can be applied regardless of the type 
of offence committed by the child. The vast scope of individualisation, which 
they present, throws a great burden on our courts which are greatly handi¬ 
capped by the scanty knowledge they possess of those they are dealing with 
and the methods they are to apply. In the majority of cases they are left 
with the aid of experience only. This has hindered the development of a 
progressive disposition or sentencing policy. Nevertheless, the magistrate o 

24. Mannheim, Harmann : Criminal Justice and Social Reconstruction, London—Kegan 
Paul, Trench, Trubner & Co. Ltd., 1946, pp. 226-237. 

25. Grunhut, Max : Competence and Constitution of Juvenile Court, in Lawless Youth, 
London—George Allen & Unwine, 1947, pp. 22-50. 

26. Jones, Howard : Crime and the Penal System, London—University Tutorial Press, 
1756, p. 157. 

27. Page, Leo : The Sentence of the Court, London—Faber & Faber Ltd., pp. 157-171. 

28. Williams, J. E. Hall: American blueprints for probation, parole and correctional 

administration, Brit. J. Delinq., Vol VIII, 1957-58, pp. 188-200. *'■ \ 

29. Report of the Curtis Committee on the Care of Children, 1940, pp. 172-173. 

30. Sec. 303. 
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the children’s court judge, specially qualified and trained, is the person best 
fitted to evolve a rational pohcy and make use of various measures which 
have sufficient elasticity to be adapted to individual cases 

31 Wanda Grabinska, from her expeiicoce as a judge of the Juvenile Court Warsaw, has 
enunciated general principles regarding disposition and sentencing, which may be 
helpful in guiding our policy These are 

to Measures to be applied should be based on the needs of the individual For 
this the child should be examined by specialists, such as doctors, psychologists, 
educationists and psychiatrists, 

(ii) measures should not be dictated by the nature of the offence committed by the 
child, 

(ill) punitive measures, in strict sense of the term, should be dispensed with, 

(iv) the court should have full discretion regarding choice of the measures, 

(v) the enumeration of measures in an Act should be wide and flexible to allow 
the court to act for the welfare of the child in a suitable way according to his 
needs, 

(vi) as the character and social circumstances of the child may change during 
operation of the measure the court should have power to revise its order and 
apply other measures when necessary, and 

(vii) in exercise of its powers, the court should give careful consideration to the 
rights of the child’s fatniUy, and, as far as possible, apply educative measures 
which admit child’s remaining in the family 

(The Juvenile Court Measures to be taken, m Lawless Youth, London—Ocorge 
Allen &. Unwin Ltd., 1947, pp SO>126) 

The Children. Bill of 1959 as introduced in the Council of States contained provisions 
requmng special qualifications and training in a judge of a Children’s Court which 
have unfortunately been deleted from (be Children Act as passed m 1960 

Leo page has laid down four requirements which a judge should satisfy in order 
to perform his duties well These are 

(i) The judge should clearly understand the proper purpose of legal punishment, 

(u) he should be familiar with (be nature and the potentialities for good or for 
evil, of each of the pubisbment at bis disposal, ' 

(ill) he should be of calm, unemotional temperament with an understanding of the 
frailties of human nature and with a considerable knowledge of social condi* 
tions, and 

he should he luHy informed ol the details and the circumstances both oilht 
offence and the offender 

(The Sentence of the Court, London—Faber and > Faber Ltd , pp 35-48 ) 



^RELIGION IN THE MODERN WORLD 


By Dr. U. C. Sarkar, m.a., m.l., ll.d., 

Principal, Law College, Chandigarh 

I am very grateful to the Swarai Vivekananda Centenary Organisation, 
for giving me this opportunity to participate in this Parliament of religions. 
I must confess, my participation will not make any contribution from my side. 
As a matter of fact, I have come here not to make any contribution myself, 
but to profit by the contributions by others—the galaxy of spiritual and 
intellectual leaders—participating in this Parliament. 

I am afraid, it will be rast to attempt a definition of religion. In reality, 
_we find different religions prevailing in this world. Each of them has got 
some philosophy—some beliefs, some rituals, some practices. It is also 
universally said that at the bottom, in the last analysis, all religions are one. 
I think by religion, we mean that religion which is above, and at the same 
time mostly common in fundamentals to, all> these conerete systems of religion 
—^like the vertex of a convex solid angle. Hence, religion, in the general 
sense, is bound to be abstract, absolute and eternal. What this eternal and 
absolute truth is, it is difficult to describe or define. It is, therefore, some¬ 
times said that religion is practised to attain salvation, moksha, nirban, to 
identify oneself with the Supreme, to merge the individual soul with the 
universal soul and to seek the blessings of the Almighty—by whatever name, 
we may invoke Him. This had' led to some abstract concepts like God, 
Soul, Reality, Heaven, Hell and so on.' There are, of course, certain norms 
that have to be followed by the people in their day-to-day behaviour. No 
religion, for instance, will condone theft or murder whereas, on the other 
hand, all religions will insist on doing some meritorious works with reference 
not only to'his fellow beings but also to lovver animals. Hence it is no 
wonder that religion {dharma, as contrasted with adharma or sin) in 
popular parlance has been almost identified with good behaviour, piety and 
service to the entire creation at large and with avoidance of ill-feeling and 
enmity. 

Religion is not only general, abstract and absolute, it is also eternal. 
But some expositions, some emphasis, some re-emphasis are bound to take 
place from time to time—from place to place. This is again why we find 
preachers, prophets and preceptors for the leymen. Religion is a matter of 
individual attainment and realisation and it cannot be imposed from outside 

*This'paper was read in the World Parliament of Religions held in 
Calcutta, in January, 1964, by the Vivekananda Centenary Celebratioji 
Committee. 
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except in forms and ceremonies Some rituals may be prescribed, some 
behaMour may be ordained—but these externals should never be mistaken as 
the rehgion or the essence thereof The conflict, wherever it exists or anses, 

IS always concerning the exterior and not regarding intrinsic and inherent 
truth Hence it has been universally believed that the different religions 
are essentially one and the same It is true that these difl’erences were too 
much emphasised originally and the different religious systems tended to be 
exclusive—leading to rivalry, jealousy and even antagonism Fortunately, 
today there is better understanding, greater tolerance and also less exclusive¬ 
ness and tensions With the spread of knowledge and improvement in 
communication, social and cultural intercourse is more frequent—^with the 
result that narrowness and bigotry are disappearing—promising a healthier 
co-existence, a deeper sympathy and mutual understanding 

In anacnt and mediaeval societies, the ordinary run of people used to 
blindly believe in religions and rebgious dogmas without canng or being able 
to know the rational basis behind them But subsequently man began to 
better understand and more closely examine by applying logic and reason , 
many differences then appeared to be more unreal than real Hence, the 
tendencies to narrowness and exclusiveness were effectively checked and 
arrested 

Again every rehgion, on concrete shape, was more or less onginally 
preached by one individual leader and in course of time, these religions could 
develop only through and with the help of some organised institutions Or, 
in oihcT words, religion was institutionalised This js how we got the 
temples the muths, the churches and the mosques These institutions again, 
in their turn, were originally, exclusively religious and sacredotal, though in 
course of tune, Iheit activities were expanded, to embrace more and more 
secular items, like education, medical relief, social service and so on 
Greater emphasis was laid on mtellktual and social benefits rather than 
'merely on religious rituals and practices One might almost say that 
emphasis was shifted from God to man In the earlier stages of humanity, 
religion was concerned more with God and the different forms of His worship, 
but in the later stages of evolution, the material aspects of human welfare 
and progress were_ emphasised It is no longer so much to invoke the 
blessings or pleasures of God, as it is to serve humanity in all conceivable 
ways Originally even the abstract religious faith alone could have a 
sufficient appeal and followers and votaries could be attracted, even without 
any offer of any tangible material benefit This even otherwise' also 
implies a greater emphasis on the material aspects rather than the spiritual 
aspects alone This is much more objective and useful ' Of course, it does 
not mean that people are never attracted by spiritual thoughts alone 
Swami Vuekananda also believed in the strength of Indian spiritualism as 
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well as the importance of Western materialism. He wanted a happy and 
fruitful blending of the two for the regeneration of India. “Do you know”, 
asked Swamiji, “What my idea is ? By preaching the profound secrets of 
Vedanta religion in the Western world, we shall attract the sympathy and 
regard of the mighty nations, maintaining for ever the position of their 
teachers in spiritual matters and they will remain our teachers in all material 
concerns”. The Ramakrishna Mission has given a great and confident lead 
m thus almost identifying religion with the service—educational, 
medical or otherwise. In the words of Swamiji himself, service to the 
masses is service to God and service itself is religion. “Where should you go 
to seek God”, asked he, “are not all the poor, the miserable, the 
weak Gods? Why not worship them first? Why go to dig a well on the shores 

of the Ganges ?.Do you feel that missions and millions of the descerudants 

of God and of sages have become next door neighbours of brutest? Do you 
feel that millions are starving today and millions have been starving for ages? 
Do you feel that ignorance has come over the land as a dark cloud ?” Thus 
Swamiji preached and practised service as religion. He could easily see 
oneness in the whole of humanity not only of this country but of the whole 
world. Hence his teachings were meant not for our motherland alone, but for 
the other countries of the world as well. His teachings did not imply only 
national integration, they also implied what may be characterised as global or 
World integration. It is for this wide catholicity of human sympathy, that 
his teachings equally appealed to the different peoples of the different 
countries. An Indian spiritual leader like Swamiji, alone could address a 
world congression as “Brothers and Sisters”. It was not a mere accident that 
he could have life-long disciples in different countries and could establish 
innumerable centres of Ramakrishna Math and Mission in different and dis¬ 
tant parts of the World. 

As referred to above, Swami Vivekananda could not find any 
difference or discrimination in any form of religion. All forms of religions 
were equally effective and profitable, if sincerely followed. The sameness of 
all religions was emphasised by him thus : 

“As the different streams having their sources in different places all 
mingle their water in the sea, so, O Lord, the different paths which men 
take through different tendencies, various though they appear, crooked or 
straight, all lead to Thee.” 

“Whosoever cometh to Me, through whatsoever form, I reach him, all 
men are struggling through paths which in the end lead to Me.” 

Religion has been always a great force and it will continue to remain so 
even in this material world of today. Religion can even now give some 
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consolation to the afSicted and the bereaved Even now people frequent 
places of pilgrimage and contact Sadlius and Mahantas to receive inspiration 
and consolation from them Let us hope and pray, a day will come, when 
the world will succeed to discard war as Ashoka did, after the battle of 
Kalinga Love and Ahimsa will then replace conflict and war This is 
feasible only through the supreme influence of religion 



POWERS OF THE CERTIFICATED GUARDIAN OF 
MINOR’S PROPERTY 

Paras Diwan, Reader in Law 

Since the court representing the sovereign as parens patrie has all its 
powers, the certificated guardian can have all the powers of the sovereign. 
Thus, in ultimate analysis, his powers are coextensive with the powers of the 
sovereign and he can, without or with the prior permission of the court do 
everything which the sovereign has power to do. Unlike the natural guardian, 
the certificated guardian is, from the date of his appointment, under the 
supervision, guidance and control of the court. Sections 27, 29, 31, 32 and 
33 of the Guardians and Wards Act, 1890,^ relate to the powers of the guar¬ 
dian of property appointed by the court. 

Section 27 of the Guardians and Wards Act lays down in general terms 
the powers and obligations^ of the guardian of property. The ambit of bis 
powers is limited by the rule® that the guardian should deal with the property 
of the minor in the same way as a man of ordinary prudence deals with his 
own property. Just as a prudent man deals with his property carefully so 
should the guardian, and, within that limit, he has the authority to do all 
things necessary for the realization, protection and benefit of the property,* 
subject to certain specific limitations laid down in the Act. 

Section 29 of the Act lays down a major limitation on the power of the 
certificated guardian. According to that Section the guardian has no power 
to mortgage, charge or transfer by sale, gift, exchange or otherwise or to lease 
any part of the property for a term exceeding five years or for any term 
extending more than one year beyond the date on which the minor will cease 
to be a minor, without the prior permission of the court. 

1. Act No. VIII of 1890. 

2. It may be noted that the marginal note to section 27 merely runs; ‘Duties of the 

Guardian’. But a close reading of ttie section would reveal that it also contains 
general powers of the guardian. 

3. Section 27 runs as under, “A guardian of the property of a Ward is bound to deal 
therewith as carefully as a man of ordinary prudence would deal with it, if it were his 
own, and subject to the provisions of the Chapter, he may do all acts which are rea¬ 
sonable and proper for the realization, protection or benefit of the property,” 

4. In 1864 the Madras High Court, in Temmakkal Vs. Subbammal (1864) 2 Mad. H. C. R. 
47, said that a guardian could do all those fnings which a minor, if of age, could 
reasonably and prudently do for himself. In 1837, the Bombay High Court propagated 
the test of demonstrable advantage to the minor’s property or averting some obvious 
mischief, Dharmaji Vs. Gurrao Shrinivas, (1873) 10 Bom. H. C. 311. 

See also Jagat Narayan Vs. Mathuradas, (1928) 50 All. 969 (F. B.) and HeroTtij 
Vs. Nathu, (1935) 59 Bom. 525 (F. B.). 
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Under section 31 the court will accord permission for any alienation 
proposed by the guardian only if U finds that the proposed alienation is for 
necessity or for the evident advantage of the minor Apart from the limita 
tion laid down in section 29 on the guardian’s power of alienation, the court 
has power to define, restrict or extend the power of the guardian from time 
to time under section 32 Th: conrt may or may not exercise its power 
under section 32 But if it does, the guardian has to exercise his powers 
within the scope and limitation laid down therein The court has general 
power to define and fix the limits of the power of the guardian under its 
onginal order appointing iht guardian 

The guardian can himself invite the court to fix the scope and the 
limits of bis powers under section 33 He cannot ask the court to fix t e 
general scope or Uy down the general limitations on bis powers, but on 
individual matters he can seek directions, instructions and opinion of the 
court, on any matter relalmg to the management and administration of the 
properties of the minor If he thus solicits the intervention of the court m 
the exercise of his powers and functions, he is bound by the direction, 
instruction or order giveo or opinion expressed by the court, and he must 
act accordingly * ^ ^ 

If the scope and limitations of the guardian’s powers have not been 
fixed under the original order appointing the guardian, or if they are not 
subsequently defined or limited by the court m the exercise of powers under 

section 32 or if the'guardian has not sought the intervention of the court on 
any matter under section 33 and if the matter does not relate to alienation of 
the minor’s property, then the guardian’s powers are regulated by the general 
provision contained m section 27 Jt is interesting to note that apart from 
the restrictions laid down in S 29, the Act does not impose any other restne 
tions on the certificated guardian’s powers of dealing with minor’s property 
or of entering into transactions on behalf of the minor ijThus, in our 
submission the guardian’s limitations are the general limitations of a prudent 
man What a prudent man can do, the guardian can also do; and, it is submit¬ 
ted, just as a prudent man can make bona fide mistakes so can the guardian 

The ambit of the guardian’s powers may be discuss.d under the 
following two heads 

(a) Powers which he can exercise with prior permission of the Court, 

and I ' 

(b) Powers for the exercise of which he need not^ obtain pnor 
permission of the court 
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POWERS WHICH THE GUARDIAN CAN EXERCISE 
WITH THE PRpR PERMISSION 

' Powers of the certificated guardian under this head may be further 
subdivided under the following sub-heads: 

(a) Things which a guardian cannot do without the prior permission 
, of the court, and 

(b) Things which a guardian can do with the permission of the 
court. 

Powers for the exercise of which prior permission 
is necessary: Alienation. 

Section 29 is the only Section in the Guardians and Wards Act, 1890 
which specifically limits the powers of the guardian and lays down that 
alienation of minor’s property cannot be made without the prior permission 
of court. That Section runs as under: 

“Where a person other than a Collector or than a guardian appoin¬ 
ted by the will or other instrument, has been appointed or 
declared by the court to be the guardian of the property of a 
ward, he shall not without the previous permission of the court 

(a) mortgage or charge or transfer by sale, gift, exchange or 
otherwise any part of the immovable property of his ward, 
or 

(b) lease any part of that property for a terra exceeding five 
years, or for any term extending more than one year beyond 
the date on which the ward will cease to be a minor.’’ 

Sub-section (1) of Section 31 deals with cases in which the court will 
grant permission to the guardian for alienation of minor’s property. That 
Sub-section runs as under: 

“Permission to the guardian' to do any of the acts mentioned 
in section 29 shall not be granted except in case of necessity 
or for an evident advantage to the ward.’’ 

The Act does not define the terms ‘necessity’ or ‘evident advantage’, 
nor have the courts attempted to give any precise meaning to them. The reason 
is obvious: Cases of ‘necessity’ or ‘evident advantage’ can be so multifarious 
and varied that any attempt to lay down a precise definition is bound to fail. 
So also it is difiicult to lay down any precise standard of what is reasonable 
and proper in every case! Each case has to be determined on its own merits, 
and there is no limit beyond which the court cannot go. Once the court 
enquires and holds that a particular- transaction is for necessity or evident 
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advantage of the minor or his property, the matter ends there ® The courts 
in according sanction for alienation of minor’s properly to the guardian ha\c 
not taken a very stnct view Whenever alienation of property is made for 
providing maintenance to the minor or to the members of his family or for 
providmg education to the minor, the courts have held alienation to be for 
necessity • If the personal law of the minor permits or obliges him to do 
certain things, then an alienation made for the purpose of doing them would 
amount to necessity Payment of debts binding on the minor has been held 
to be a necessity for which the guardian can alienate the property of the 
minor’ Alienation for the purpose of carrying on the business of the 
minor was held to be necessity * 

For determining what is necessity or evident advantage to the minor 
can the test of prudent man be applied"^ In 1935, Beaumont, C J said that the 
test of prudent owner goes too far • According to iheir Lordships, a manager 
of minor’s estate has no power to sell minor’s property merely for the 
3 Ordinarily the appellate court will not question the discretion of the trial court, unless 
the case is of a mamf eslly wrong exercise of disaelion by ibc vnal court 

6 See, Sasasheo Balaji Vs Firm Hiralat Racigopal, 1938 Nag. 65, Watkins and Dhummo 
(1881) 7 Cal 140, Branson Vs Appasanii. >7 Mad 257, VenkattaVs Timroayya, (1889) 
22 Mad 22 Mad 314, Shyam Charantna) Vs Cbatidhary Debya Singh (18^) 21 Cal 
827. Mohammad All Vs Chianka Shah. (1930) 123 1 C 827 See also Memraj Vs 
Nathu 11935) 59 Bom 525 

In Palaniammal Vs Kotbaundarama, (1944) Mad 418, it was held that the 
guardian has no power to make a gift of a small portion of minor’s property to the 
daughter of the family on the oscassion of her marriage Id the matter of Lalitha 
(19611 Mad 95 the court refused to give permission for the sale of minor s property 
for the purpose of the marriage of the minor s sister But under section 63 of the 
Indian Contract Act it has beeo held to several caser> that rdoney advanced to the 
minor or his guardian for the purpose of the marriage of the minor, his sister or other 
dependent is a‘necesssry’and can be recovered from the property of the namor* see, 
Nandan Peisad Vs Ayyudhiya Prasad. (1910) 51 C 413 (F B), Yadorao Vs 
Chandradas 1927 Nag 193, Rahimatabibi Vs Shcrfuddin 1947 Mad 155, Valicbaran 
Ram Vs Ramdas 1917 Pat 332 AnnamalaiVs Muthuswami, 1939 Mad 38, Vaikun- 
IbamVs Kallipiram,23 Mad.512 hoivever see.Tikkilal Vs Kama) Chandra, 1940 Nag 
327, the marriage of the minor was held not to be a necessity 

7 Pt Rajballabh Missir Vs Bishunu Prasad Singh, 1935 Pat 74, Nagammal Vs Verada, 
19SOMad.606 Dharamraj Vs. Chandra Shekhar. (1942) Nag 214—1942 Nag 66 

8 In Ami Kumar das V$ Srat Prabhavali 1910 Lah 532, the guardian borrowed money 
for the purpose of efHaient conduct of the business of the minor which constituted the 
mam source of minor’s income Augmenting the capital of the minor’s business was 
considered to be a necessity 

In Firm Behanlal Lakhshmi Prasad Vs Maikha Sethari, I960 Pat 271. money 
was borrowed for carrying on the family business of the minor 

in Singh Vs Kharak, (1928) 50 All 776-1928 AIL 403, the court refused per¬ 
mission for the sale of minor's asscsts with a view to start a new business which lO 
the opinion of the guardian would result in the augmentation of the income of the 
minor 

9 Hemraj Vs Nathu (1935) 59 Bom 525 (F B ) 

\ 
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purpose of enhancing the value of the property, or for increasing minor’s 
income, but that it is not correct to say that no transaction can be for the 
benefit of estate which is not of the character to protect or preserve his 
property. However, that was the case under Hindu law. In re Cossumali 
Javar Bhai Pirghai^® the Bombay High Court took the same view-’ ‘the duty of 
the guardian is primarily to preserve, not to add to the property of the minor’. 
The Madras High Court as early as 1864 propounded the test of prudent man^^ 
and as late as 1960 it seems to have taken the same view.^* In the later 
case the guardian sought the permission of the court for the sale of certain 
lands of the minor on the ground that as the law relating to the ceiling of 
land was to be passed shortly, and, therefore, if the lands were sold immedia¬ 
tely they would fetch much more value than the amount of compensation 
which would be paid after the acquisition of land on coming into force of the 
law relating to land ceiling. According the sanction to the guardian, the 
court observed that a broad view must be taken of the concept of ‘what 
is a measure of benefit of the estate of the minor’. Anantannarayanan, J. 
observed: 

“.the permission sought was upon justifiable ground, that it 

related to an event at least as forceable as most events which would impel a 
prudent man to take immediate action to preserve his estate from injury or to 
retain some benefit with regard to it, and that the suggested sale were justified 
by benefit to the minor in a very real sense.”^® 

The expression ‘evident advantage’ as used in the Section does not 
warrant a negative meaning. In our submission its meaning should not be 
narrowed down by equating it with the term of Hindu law, viz., ‘benefit of 
estate.’^* If the guardian can show that the proposed alienation would result 
in some benefit or would be advantageous to the minor it should amount to 
‘evident advantage’. 

In our submission the touchstone of the guardian’s power of alienation 
should be the test of prudent man: if a prudent man would not hesitate in 
alienating his property in the given circumstances, then the guardian too 
should be permitted to alienate the property of the minor under similar 
circumstances. 


10. 30 Bom. 591. 

11. Temmakkal Vs. Subbammal (1864) 2 M. H. C. R. 47. 

12. Sakthu Vs. Kappathammal, 1960 Mad. 394. 

13. Ibid, at p. 396. 

14. In respect to karta’s power of alienation for the benefit of estate under Hindu law 
our High Courts differ widely. 




J26 


The Law Review 


Permission of the Court 

Section 29 clearly lays down that whene\cr the guardian of minor’s' 
property thinks it necessary to alienate the property, he should obtain'pnor' 
permission of the court A sale efflcted by the guardian without the per¬ 
mission of the court cannot be upheld on the ground that it benefited the 
minor and was a perfectly honest and bona fide transaction In Rajani' 
Kant Roy Vs Manmath Nath Nand|i* where the guardian first mortgaged the' 
properticb of the minor without the permission of the court and utilized the 
money for the benefit of the minor, and then sold the same properties to 
another person, this time with the permission of the court, ‘Mr Justice 
Fletcher said that the properties passed to the purchaser unaffected by'the 
inchoate right of the mortgagee ” ' 

A guardian can take a lease on behalf of the minor without pnor 
permission of the court, as taking of lease is not an alienation of properties^ 
of the minor 

It IS the duty of the guardian to comply strictly with the permission of 
the court ** If the court has sanctioned a usufructuary mortgage, the 
guardian has no authority to effect a simple mortgage •“ An alienation in 
contravention of the direction of the court is invalid “ Thus, where the court 
sanctioned mortgage of seven kanis m a /o/«Aa belonging to the minor and 
Inhere the guardian mortgaged seven kanis m one rc/uArcj and six AnmJ m 
another, the court held that the mortgage effected by the guardian is some* 
thing different than the one sanctioned and hence it was invalid But a sale 
of minor s property less, than what was authonzed was held not to be in 

15 , Karim Khan Vs SalamudiUa. (1912) 13 I C 595 (Calcutta High Court) 

16 (1918)461 C 665 (Calcutta High Court) 

17 Sec also Nagendra Nath Chaee V$ ftobanu Mohan Bose, 1931 Cal 131, where the 

same view was taken . , , 

In Convmd Rao Vs Rume Atmaram. 1938 Nag 314 it was held that the rule 
relating to prior pcrmtssion of the'court Tor any proposed alienation by the guardian 
’ IS not an intolerable restraint on -dHaent management In this case the guardian 
puTporated iQ create an o.cupaucy tenancy without the prior pcrnission of the court 
he court holding the tenancy invalid said that even though the tenancy was b'enfioal 

to the minor u cannot be upheld It cannot tie a matter of any difficulty for the guar¬ 
dian to approach the court and obtain permission , 

18 Gurdin Vs Durgadeen 54 1 C 19 (Oudh) So also the surrender of expropnetory 
right was held not to amount to alienation 1927 All 516 Butrelase of sub-soil 
nghts was "eld to be an alienation requinng prior permission of the court Jagdaraba 
ParsadVs Anandinath, 1938 Pat 337=17 Pat 460 

19 Ramdcen Singh Vs Ram Sumer Singh, 1925 Oudh 237 , , 

“ "I'M W21 All 751 S~al.o. AMul R,himV> AbM Hussain, 

1928 bindp 101 , 

'' SsTc^So” Mangal Kumar Vs ShcoSaran (1926)’ 

22 . (1913)111 C.624 HirdotrjaVs Shnnath Chaktavarti (Calcutta) 
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contravention of the permission of the,court.-® 

If on account of remissness of'the judge a transaction'results-tp.the 
detriment of the minor, the transaction can be reopened ■ In Immami Vs. 
Mst. Kallo®® where on an auction ordered by the court on the application for 
permission to sell the minor’s house by the guardian, the court directed that 
a draft sale-deed should be prepared for its approval. On the court making 
some alteration in the draft sale-deed, the highest bidder not accepting the 
, alterations gave a notice through his lawyer ; whereupon the court sanctioned 
the sale in favour of another purchaser. The highest bidder brought a suit for 
specific performance. Dismissing the suit, the court said the transaction as 
desired by the plaintiff was not in the benefit of the minor and therefore the 
subsequent permission in favour of another person was valid.®® 

J ' I 

In Mansaram Das Vs. Ahmed Hossain®’ the guardian obtained per¬ 
mission for raising loan by mortgaging the properties of the minor. The 
loan was taken but no mortgage was effeeted. Subsequently the court 
cancelled the sanction. It was held that the revocation of the sanction/was 
valid even against the creditor. . In Tarni Kumar Dutta Vs. Sarish Chandra 
das®® the certified guardian entered into contract for the sale of certain proper- 
' ties of the minor with a purchaser. Subsequently the sale was sanctioned by 
the court; iBut before . the sale-deed could be executed, the grandmother of 
• the minor applied that the properties were subject to her claim of maintena¬ 
nce. The purchaser - was not^villing to purchase, the,properties with encum- 
berance and therefore the guardian applied for the sale of properties to some 
one else. The court ordered that the properties be sold by auction. The 
highest bid was higher than the purchase-price agreed upon between the 
guardian and the original purchaser. The revocation of the earlier sanction 
was held valid as being in the interest of the minor.®®, 

Once the permission is granted and alienation .is made, the court has 
no 'authority to withdraw the permission merely because another person 
comes before the court and makes a better offer.®® In Premsukh Dass ys. 
Lakshmi Tewari®'^ on the application of the guardian for the sanction of sale 
of certain properties of the minor, the court sanctioned the sale of properties 
in the name of a person for Rs 400/-. Subsequently another person offered 

23. Innatunissa Bibi Vs. Jankinath 1918 Cal. 827, 

See also, Raghunath Singh Vs. Dhondhe Singh, 1926 Oudh 169; Bhusan Chandra 
' Vs. Hiramany Roy, 1957 Tripura 1. ' i 

24. Sajjad Hussain Vs. Abdul Rahim, 1929 Oudh 354. , • , 

25. Immami Vs. Mst. Kallo, 38 All. 433.,. , , 

26. See also Chhitar Mai Vs. Jagannath, 29 AH. 213. 

27. 311. C. 380. (Cal.) 

28. 1925 Cal-1160. 

29. See also Ramdeo Persad Vs. Sheonarayan, 1935 Pat. 225. 

30. Bishambardas Vs. Sardarilal, 1930 Lah. 1017. 

31. (1918) 46 I. C. 542. 
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Rs 1000/-. The court asked the onginal vendee whether he was prepared lo 
pay that price and on bis showing willingness to do so, the court ordered the 
sale in his favour The sale deed was executed and registered After some 
time another person applied to the court and offered a higher price, where¬ 
upon the court ordered the properties to be sold by auction It was held 
that once the sanction was given and the transaction was completed, the court 
has no jurisdiction to re open it 


It IS submitted that before a transaction is finally completed the court 
may in cases of evident advantage or benefit of the minor revoke the permis 
Sion, but once a transaction is completed or the alienee has changed his 
position, such as by performing his part of his obligation, the court should 
not revoke the sanction merely because it finds revocation more beneficial or 
advantageous to the minor, unless it is shown that the abenee acted mala fide 
or fraudulently ** 


Duties of the Court and the guardian m 
respect to Alienation of Minor’s Property * 

In the matter of alienation of (he minor’s property, it IS the duty of the 
court as well as of the guardian lo act promptly In Gulam Haidar Vs Iqhal 
Nath”,where on the application of the guardian for permission to gi\e lease of 

certamlandofthemmor, the court ordered that the land be give on lease to 

the highest bidder by auction Subsequently certain dispute arose between the 
guardian and the leasee and matter went to the High Court twice, their Lord- 
ships of the Lahore High Court said “U was the duty of the guardian court to 
carry out the directions gi\en by the High Court and decide alt petty disputes 
that had arisen between the guardian and the plaintiff itself instead of saying 
that It was unable to do anything m the matter This inaction of the 
guardian court resulted m the delay In between this period, the 
agricultural pnees fell and the leasee was no longer willing to take the lease 
In Sami Nath Sahi Vs Lalji Chaubc", the guardian applied for permission to 
the court for the sale of a half share in the properties of the minor The 
permission was guen in 1891 Till 1906 she did not sell the properties of the 


minor In that jear she sold the 
Allahabad High Court said 


properties Their Lordships of the 


“The so-called sanction was obtained m September 1891 The sale-deed 

'"FetMiiaiylTO-aboiit fourteen and a half years 
loir the sale-deed as ,f it authorized 
r s er o the property But it is quite clear that the District Judge in 


32. For fraud, see supra 

33 1939 Lah II8 

34 Ibid at Page 120 

35 35 All 150 
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1891 did not intend to sanction the transfer of the minor’s property fifteen 
years later when the circumstances of the family must have altered 
considerably. In our opinion the transfer cannot be supported by the 
sanction given in 1891.” 

Not merely it is the duty of the guardian to act promptly or at least within 
the reasonble time, but it is also his duty to apply for fresh sanction if circum¬ 
stances change subsequently. In Udai Pap Singh Vs. Pyare,®® the guardian was 
accorded sanction for the mortgage of certain properties of the minor for the 
goana ceremony of the sister of the minor, for the maintenance of the minor 
and for necessary expenses. Before the mortgage could be effected the 
circumstances changed and money was DO longer needed for the goam cere¬ 
mony of the sister. The guardian nevertheless effected the mortgage. Their 
Lordships of the Allahabad High Court®’ observed: 

“I am of the opinion that under the changed circumstances it was necess¬ 
ary for a new permission from the District Judge to be obtained and that for the 
mortgage-deed in question it cannot be said that there was any permission of 
the District Judge. The circumstances were so entirely different and the 
transaction was so entirely different that the former permission did not cover the 
transaction. The language of S. 29, Guardians and Wards Act is imperative.” 

In Commissioner of Wakf Vs. Mohammed Moshin®®, Chakrvarti, C. J. 
and Sarkar J. said that S. 29 of the Guardians and Wards Act does no more 
than empower the court to make an order authorizing the guardian to 
transfer the properties of the minor: such transfer, however, must be 
according to the law applicable to it. ‘S. 29 does not empower the court to 
authorize the transfer of property inconsistent with law. It is not intended to 
create a new form of transfer, not to interfere with any principle of law.’ In 
this case the court sanctioned the creation of a wakf by the guardian of the 
properties of the minor. The question was not whether or not the wakf was 
for the benefit of the minor. Under Moharomeda'n law no one except the 
owner of property can create the wakf, and as such the guardian has no power 
to create the wakf of the properties of his ward, even with the sanction of the 
court®®. 

A great responsibility is cast on the guardian applying for permission 
and on the court according permission to alienate minor’s property. It is 
the duty of the guardian to find out the real value of the property and 
inform the court accordingly.®® In Prem Suk Das Vs. Lachman Teqari,®’ 

36. 1938 All. 109. 

37. Per Benett J. 

38. 1954 Cal. 463. 

39. Ibid, 

40. 46 I. C. 452. 

41. Ibid at p. 544. 
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the District Judge accorded sanction for the sale of minor's property and 
referred the petition to the Munsjffor a report on the valuation of property 
The Munsif in his report gave the valuation to be Rs 400/- Later on offers 
ofRs 1000/and Rs 1400 were received for the same property The Court 
observed 

“If the house was really worth Rs 14(K) or even Rs 1000 the report of 
the Munsif reflects very little credit to him, when the District Judge seftt' for a 
report from him as to the value of the minor's property he ought to have 
taken very good care that he had proper independent evidence as to what was 
the real value of the property beanng in mind that it is the duty of the court 
to look carefully after the interest of the minor ” ' 

In re Jagannath Ramaji*^ ihetr Lordships of the Bombay High Court 
observed 

but under any circumstances 1 do not consider 1 could grant 
the sanction without fuller information as to the means of the petitioner and 
the nature and amount of movable property of the family than is afforded in 
the petition, for it may be (I do not say it is) the case that the petitioner is 
in receipt of a comparatively large income by way of salary, in addition to 
the income of the immovable property, which he has been squandering, and 
thus the necessity of borrowing money for proper purposes has artsen ’* 

The Calcutta High Court, m a case under the' Act No 40 of 1858, 
said J ' < ^ 

, “The civil court has now not only the power, but is bound, as 1 consider* 
under that section to enquire into the circumstances of each case and to 
■determine whether as a matter of Jaw and procedure, it is right that any 
proposed sale or mortgage of the minor’s property should take place**" 

The dboie observation was followed in the matter’of the petition of 
Shnsh Chandra ** , In Tarim Kumar Dutla Vs Sinsh Chandra Das,*® their 
Lordships said that It was the duty of the court to'see that the proposed 
alienation confers highest benefit on the minor , when the propertyis sold by 
auction, it IS the duty of the court to look to the benefit of the minor and it is 
not concerned with the motives of the rival purchaser in giving higher^hids 
In Sarnath Kalitha Vs Dharma Rao,** the court said that in the matters 
relating to permission for the sale of minor’s property, a court under the 
Guardians and Wards Act has sfKcial responsibilities to discharge , it must 
satisfy itself that the permission sought, and given, was in the interest of the 
minor ’ i ’ ’ • > / 

Guardian Court’s Duty to enquire-"' 

As early as 1879, the Calcutta High Court said that under the statute the 
guardian-court h4s great responsibilities and duties, it must enquire as to the 
42. 19 Bom 96 

43 Sikhar Chandra V Dulpaty Smgh (1*79) 5 Cal 363 ' 

44 6 Cal tSt ' ( 

45 1925 Cal llfiO 

46 1953 Assam 44 , 
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existence of the legal necessity and the value of the property proposed to be 
alienated.^’’ In Rameshwar Singh Vs. Dhanpat Singfi, the guardian court’s 
duty to enquire was reiterated. In Dyan Khan Vs. Sarat Chandra^® it was 
said that an order sanctioning alienation without enquiry was bad;,but then 
the transaction is not void; ,it is merely voidable. In Prohlad Chandra Vs. 
Ram, Saran Chowdhry^® the court said that the statute imposed an 
obligation on the trial court to enquire and determine to its satisfaction that 
the alienation sanctioned was necessary or advantageous, but from this it 
does not follow that order passed without an enquiry is without jurisdiction 
and the transaction is void ; it merely renders the transaction voidable. 

In Gopal Vs. Mehtab,®® the trial court accorded permission on- that very 
day on which application was made ‘without making any enquiry, Poggot, 
A‘. C. J. said that the statute required that the court 'should apply its mind 
before according permission for any alienation of the minor’s 
property.®’^ In Rameshwar Bakkash' Singh Vs. Mst, ’ Ridh- Kuer,®® 
Wazir Hasan and Heave A. J. Cs. said that the gtiardian-'court has the duty 
to enquire. As to the effect of an order passed without enquiry, their 
Lordships observed : ' ' ' 

'' “An order passed by a court in violation of such rules of procedure, 
however mandatory, as relate merely to the form of the order,' cannot be 
treated as a nullity,' The,omission to follow such'rules of procedure can 
amount to no more than a mere irregularity, a material irregularity in the 
circumstances of a particular case.' . On the other hand, an order, passed by a 
court in violation .of such rules of procedure as the observance,of which only 
invests the court with jurisdiction, to pass the order, is a nullty.”®® 

, - ' / .i 

Then came Mohan Lai Vs. Sheikh Mohammed Adal®*, where the trial 
court, without making any enquiry whatever, granted permission for the sale 
of minoris property on the very day on,which the application was - made and 
on the same day the property was auctioned. The court observed : , ; 

In the present case there was no enquiry whatever and in my opinion 
the want • of such. enquiry without which the, judge is prohibited 
‘ from granting permission to, sell property amounts to a want of jurisdiction 

47. (1879) 5,Cal. 363, (the case under was under the Art of 1958). 

48. ( 921) 26 C. W. N. 218. > , . 

49. 1924 Cal. 420; see also Nallaka Venkataswami Vs. Rangam Viranamma, 1922 Mad. 
135. 

50. (1909) 21. C. 237 (Oudh). ' ■ ' ' 

51. In this case the guardian was a pardanaseen lady so the learned Judge felt that the 
trial judge has a special duly to be careful and enquire into the matter. 

52. 1925 Oudh 633. 

53. Ibid at p. 637. 

54. 1926 Oudh 88. 
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in the judge to proceed with the matter and his order is m consequence a 
nullity ” 

The court felt that leaving no margin of time for the judge to enquire 
was a fraudulent act on the part of the purchaser and this seems to be the 
main reason why the court held that the entire transaction was void It is 
submitted the decision could not be interpreted to lay down that an order 
sanctioning an alienation without enquiry renders the alienation void This 
becomes clear from the decision in Sajjid Hussam Vs Abdul Rahim^^ where 
the court said that the absence of enquiry would not vitiate the transaction if 
the judge has been able to conclude a good bargain 

The Punjab Chief Court m Sultan Singh Vs Hashmat Ullah^* said that 
the Legislature did not intend that a court should give permission to a 
guardian to sell minor’s property without fixing at least an approximate 
price and without clearly ascertaining what is to be sold and for what value 
Das and Allusoo, JJ , of the Patna High Court m Mahabir Das Vs Janardan 
Parsad Sahu-*’ said 

“Now It IS obvious that the Guardians and Wards Act throws the 
entire responsibility for granting permission to the guardian to do any of the 
acts mentioned in section 29 upon the civil court and it is undoubted that the 
civil court must exercise the utmost circumspection before granting per* 
mission to the guardian to do any of these acts It follows that due enquiry 
must take place before the permission can be granted by it to the guardian to 
do any of those acts 


The Nagpur High Court has also said that there is an obligation on the 
court to enquire into the alleged necessity or advantage before granting per¬ 
mission to a guardian for alienation of minor’s property,** The Assam High 
Court* said that where an order granting permission to the guardian to sell 
the minor s property is based upon little or no enquiry at all as to the state¬ 
ments made by the guardian the court acts with material irregularity m the 
exercise of its junsdiction and the order roust be set aside in revision As to 
thedutyoftheguardian^ourt Thadam, C J and Labhava, J observed 

Tn the matter relating to permission for the sale of property belonging 
to a minor, a court under the Guardians and Wards Act, has a special res- 
ponsi 1 ty to discharge It must satisfy itself that the permission sought 
and given, is m ti^ interest of the minor It should not be content merely to 
rely upon an affidavit or affidavits It is Us duty to satisfy itself mdepen- 
instance, by calling for evidence as to the market 
vni'^* ®°nght to be sold, before It comes to a conclusion as to the 

value ^of the property 

55 1929 Oudh 354 

56 (1015)29 I C 

57 1928 Pat St3 

« J'’*’? KiraoSMU, 1M2 Naj, Iz. 

® «52Ai.ain44 

. P 44 See atso Bhusen Chandra Vs Hiramony Roy, 1957 Tripura 1 
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Thus, under the Guardians and Wards Act, 1890, the guardian-court 
has an obligation to make enquiry before sanctioning an alienation, but if 
the trial court does not make proper enquiry or no enquiry is made, the 
transaction is not void, it is merely voidable^. But if fraud is exercised in 
obtaining sanction of the court, then not merely the order of the court would 
be a nullity but also the transaction ensuing from such an order.- 

Contents of the Order Sanctioning Alienation 

Sub-section (2) of section 31 of the Guardians and Wards Act, 1890 
lays down as to what the order sanctioning alienation should contain. It runs 
as under : 

“The order granting the permission shall recite the necessity or 
advantage, as the case may be, describe the property with 
respect to which the act permitted is to be done, and specify 
such conditions, if any, as the Court may see fit to attach to the 
permission; and it shall be recorded, dated and signed by the 
judge of the court with his own hand, or when from any cause 
he is prevented from recording the order with his own hand, 
shall be taken down in writing from his dictation and be dated 
and signed by him.” 

It has been held that an order granting permission for the alienation 
of minor’s property must recite necessity for it. An order which contains 
no such recital cannot be construed as embodying the particulars required by 
section 31 (2) merely because it is endorsed upon an application specifying an 
alleged necessity, such an order cannot constitute valid permission.® An 
order sanctioning alienation is defective if it does not specify as to what 
property is to be sold.* In Mohan Lai vs. Sheik Mohammed Adil® the 
court said that under section 31 (2) the order granting permission to alienate 
should recite the necessity and describe the property in respect to which the 
permission is given, and the order is to be recorded, dated and signed by the 
judge himself. Thus an endorsement with the word ‘approved’ on a draft 
sale-deed by the District Judge does not amount to a permission to sell. 
The Punjab Chief Court said that the Statute did not intend that a court 
should give permission to a guardian to sell the ward’s property without fixing 
atleast an approximate price and without clearly ascertaining what is to be 
sold and at what price.® But if the court after due enquiry sanctions an 

1. Prolhad Chandra Vs. Ramsarani, 1924 Cal. 420, Mohan Lai Vs. Md. Adil, 1926 Oudh 
88 . 

2. Rameshwar Singh Vs. Dhanpat Singh (1910) 5 I. C. 334; Ganga Parsad Vs. Maharani 
Bibi, (1884) 11 Cal. 379 (P.C.). 

3. Gopal Vs. Mchataba, (1909) 2 I. C. 237. 

4. Ramadhin Vs. Ram Sumer, 1955 Oudh 237. 

5. 1925 Oudh 88. 

6. Sultan Singh Vs. Hashmat Ullah, (1915) 29 I. C. 884. 
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alienation, though in the order the necessity or advantage is not recited, this 
amounts to a substantial compliance with the section ’ Mere omission to 
mention the rate of mterest is not a material irregulanty * Their Lordships 
of the Allahabad High Court said that along with the amount to be raised on 
the security of the property of the minor, the rate of interest should also be 
stated, if nothing is stated by way of rate of interest then the lender would 
ordinanly be entitled to a reasonable rate of interest * But once the ‘rate 
of interest is fixed by the order of the court, its reasonability cannot be chan- 
lenged by the minor « ^, 

In Rameshwar Smgh Bahadur Vs Dhanpat Singh,” the Calcutta'High 
Court said when the order permitting alienation was endorsed on the back of 
the apphcation asking for sanction, it might be presumed that the court 
adopted the reasons given m the application The Madras High Court also 
said that the order sanctioning alienation should comply with section 31 (2) 
of the Act and it must recite the necessity and other matters stated in the 
section ” In Bushan Chandra Vs Hiramnay Roy’* the trial court endorsed 
his order on the back of the application by scnbmg ‘permitted’, it was held 
that this was not sufficient compliance with, section 31(2), but the order was 
not a nullity, though there was a material irregularity ” 

Non-Compliance With section 31(2) ♦ Consequences ‘ ' 


If the order according permission to the guardian to alienate minor’s 
propeny fails to comply with the provisions ol section 31(2), is the order and 
the traosactioQ sanctioned thereby a nullity'’ Our courts are not unanimous 
in their answer to the question , The Madras,High^ Court and the Oudh 
Judicial Commissioner s Court have, m a majority of cases, taken the view that 
such an order is a nullity Grecsen and Piggot A C Js opined that ‘such 
an order cannot constitute a valid permission’ ”, In Ramadhiri Singh Vs 
Ram Sumer Singh” the court said that since ‘the order did not conform to the 
mandatory provisions of section 31(2) of the Guardians arid Wards ^ct the 


7 Inder'^iagh Vs Piara Singh 1927 lih €65 ^ ' 

8 Mohammad Ismail Vs Gansi Parsad, (1916J 34 ' I C 907 

9 Thakat Panad Vs Ganpat Rai. (190S) 3S All 188. 
see also Ganga Paread Vs MaharamBibi tl Cal 379 IP C) 

Mansanim Vs Ahmed Hossian 21 C. W N 63 _ 

10 Mata Bakbsh Vs PatrajKomar I930Oudb5S 

11 (1910)5 1 C.334 

12. VaIbkaveBkataswami Vs RtgarivifaDamfna,''1922 Mad 135 
ChettiarVs Tini8uaDasubrai3nPiUai,1927Mad 233 

13 1957 Tripura I > T i i 

14 S« , 1.0 san,t Kato Vs Dh™. Rm. 1952 Ass'im44 l„4„v, P,„a 
665 Rameshwar Bakhsh Singh Vs Mst Ridh Kner. 1925 Oudh 237 

15 Gopal Vs Mehataba (1909)2 I C 237 
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sale ‘was not binding on the minor’. The observations^’ of Greeven and 
Piggot A. C.Js. were followed in Bankey Lai Vs. Swami DayaB®: the court said 
that the provisions of section 31(2) were mandatory and an order not iri 
conformity with it was a nullity and the sanction accorded thereby was illegal.- 
However, Wazi Hasan and Neave A. J Cs. took a different view in RamesliJ 
war: Bashsh Singh Vs. Mst. Ridh Kuer.’® The learned judges said that 
mere violation, of procedure prescribed under section 31(2) for recoiding the 
order granting permission cannot be made a ground for brushing aside the 
finality of the order and the sanction cannot be a mere nullity on that ground; 
I’t amounts at best to an irregularity. About the nature of the provision in 
section 31(2) Their Lordships observed; 

“...Sub-section, (2) relates to the form of the order granting permis¬ 
sion, to enquire into the propriety of which we are now 
debarred by the provisions of section 48 of the Act. Obviously 
' the transferee cannot be made to suffer for defects of procedure: 

' for his protection the order of the court is sufficient.”. . 

In Nallaka Venkataswami Vs. Rugum Viranna®® Their Lordships of the 
Madras High Court said that the sanction of the court to an alienation of the 
minor’s property is only prima facie evidence that the transaction'is a good 
one, but does not cure any inherent defect that may exist in it; the minor may 
at any future time show that it was fraudulent and improper, and not for' his 
benefit; but .the burden of proof would be upon him to show that it was so. 

Other High Courts have taken the view that if an order granting per¬ 
mission to the guardian to alienate the minor’s property is not, in form, 
in conformity with section 31(2), but it substantially complies with it, the 
order is not void; such non-compliance is at best ’ an irregularity.' The 
.Calcutta High Court said that an order which did not recite necessity was 
valid, , if the application and affidavits on the basis of which the order was 
granted set out necessity clearly; in such a case it would be presumed that the 
court adopted the statements of the guardian in respect to the necessity and 
other things.®^ The Allahabad High Court said that mere omission to 
recite necessity in the order is no more than an irregularity and that it does 
not render the sanction altogether illegal The Lahore High Court said 
that if the sanction was' given after due enquiry, the mere failure to recite 
necessity or advantage was immaterial; there was substantial compliance with 

17. Gopal Vs. Mehtaba, (1909) 21. C. 237. 

18. (1920) 56 I.'C. 328^ 

19. 1925 Oudh 633. , 

20. 1922 Mad. M35. ' 

21. Ramesewar Singh Vs. Dhanpal Singh, (1910) 5 I. C. 334. 

22. Budhoo Vs. Sheo Charan, 1924 All. 875; see also Thakar Parsad Vs. Ganpati Rai, 
(1908) 30 All. 188. 
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the provisions of section 31(2) of the Act** The same view has been taken 
by the Bombay** and Patna” High Courts In Bhusan Chandra Vs 
Hiranmay Roy” the court said that an order passed without following the 
procedure laid down by section 31(2) cannot be said to be absolutely without 
jurisdiction and that the position can be reconciled with section 48 only if 
the view taken is that the order is not nullity but sulfers only from an 
irregularity The learned judge observed 

“I am, therefore, of the opinion that such order which is passed 
after full compliance of the provision of section 31 and an order 
which is not so passed is that in the latter case the transferee 
shall not be entitled to the protection to which he is entitled in 
the former case ” 

In our submission, if the court has made due enquiry and has applied 
Its mind, then mere formal non compliance with the provision of section 31 
(2) is of no consequence the order may be irregular, but th« transaction 
ensuing from it is a perfectly valid and binding transaction But if the court 
failed to make proper enquiry and did not apply its mind to the matter, then 
whether the order formally complies with section 31(2) or not is immaterial, 
such an order cannot be maintained But then the effect of such an order 
cannot be bigger than in a case where no sanction was obtained In view of 
this, a transaction which results from such a sanction can be avoided at the 
instance of the minor in other words the alienation would be voidable at the 
option of the minor 

Sanction with Conditions 

Sub-section (3) of Section 31 provides that the court has power to 
attach conditions to the order permitting alienation That sub-section runs as 
under 


“The Court may in Us discretion attach to the permission the following 

among other conditions, namely — 

(a) that a sale shall not be completed without the sanction of the 
court, 

(b) that a sale shall be made to the highest bidder by public 
auction, before the court or some person specially appointed by 
the court for that purpose, at a time and place to be speeihcd 

23 Inder Singh Vs Piara Singh 1927 Lah 665 

24 Babji Vasudeo Vs Sadashive 1^6 Bom 389. 

25 MahabirVs Jamuna, 1928 Pat 543 

26 1957 Tripura 1 
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by the court, after such proclamation of the intended sale as the 
court, subject to any rules made under this Act by the High 
Court, directs; 

(c) that a lease shall not be made in consideration of a premium 
or shall be made for such term or years and subject to such 
rents and covenants as the court directs; 

(d) that the whole or any part of the proceeds of the act permitted 
shall be paid into the court by the guardian to be disbursed 
therefrom or to be invested by the court on prescribed securities 
or to be otherwise disposed of as the court directs.” 

It has been held that the court should not direct the sale or any other 
alienation to be made in the name of the particular person.^’ It may be true, 
as the court said on another occasion, that it was no part of the duty of the 
judge to direct the sale to a particular person, but if the court takes into 
consideration suitability or otherwise of a prospective purchaser, there is no 
irregularity in doing so. As has been seen above it has been held that it is 
the duty of the court to fix the rate of interest,^® but if no rate of interest is 
fixed the minor cannot avoid the transaction merely on this ground: in such 
cases the lender is entitled to a reasonable rate of interest,®® 

It may be that the court in according sanction lays down certain 
conditions which are impossible of performance. Can the alienee disregard 
those conditions by saying that since their performance ■ is impossible, the 
transaction be treated as without any conditions ? This question came for 
consideration in Kishori Ramanji Mahahara Vs. Pandit Duley Ram®® and 
their Lordships of the Allahabad High Court observed: 

“The District Judge was the guardian of the minor. The certificated 
' guardian could not transfer the property of the minor without 

the sanction of the District Judge. If the District Judge laid 
^ down certain terms which could not be complied wth by the 

intending transferee, his remedy was to go to the District Judge 
and to say that under the conditions imposed he could not 
jv take the transfer. The District Judge may or may not have- 

varied the terms. But it is not open to the transferee to say 
that the conditions laid down were impossible of compliance 
Thakur Gobardhan Lai Vs. Sheo Narayan Sahu, 1929 Pat. 202. 

Ganga Parsad Sahu Vs. Maharani Bibi, 11 Cal. 379 (P. C.) Abdul Rahim Vs. Abdul 
'(.j Hussein, 1928 Sind. 101. 

>. Mansaramdas Vs. Ahmad Hossain, 37 J. C. 380; Thakur Parsad Vs. Gauripat Rai, 30 
Ali. 188. 

I. 1924 All. 474. 
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and therefore he would take the minor’s property without 
complying with the restrictions imposed 

The conditions that the court may impose may be considered under the 
following two heads 

(a) Condition precedent, and 

(b) Condition subsequent 

In Dyam Khan Vs Sarath Chandra De>' where the District Judge 
empowered the guardian to sell certain prof^rties of minors for the discharge 
of certain debts and directed him to put m the bonds before the court a ter 
they have been satisfied with the endorsement of the creditor their Lordships 
observed 

“We agree with the learned Subordinate Judge in saying that the 
condition which the District judge imposed was not a condition 
precedent affecting the sale but a condition subsequent, imposed 
m order that he might satisfy himself that Ayesha Bibi had 
properly apphed the money reabsed by the sale in the discharge 

of minor’s debts The condition which he imposed that 

the bonds should be shown to him ful’y discharged would not 

and could not affect the sale It is obvious that the bonds 
could not be produced until the sale has been ccniplete , 

‘ the money has been paid and the sale proceeds have been app if 

m the discharge of the bonds *'. ' 

In Vinayak Ganesh Malwadhkar Vs Shantha Bai®', the court authorised 
the guardian to mortgage the property of the minor, and directed 
make certain payment on behalf of the minor and deposit the balance m 
court The guardian failed to deposit the balance m the court 
the alienation bemg challenged on that ground, Nassooden and Thakor, > 
said that the lender was not bound to go behind the order of the 
Judge sanctioning the loan, was entitled to rely on it, and if he acte 
fide he was not bound to see to the application of the money or any p3 
it condition being merely subsequent, the transferee is not affected t c 
and the transaction was a perfectly vabd one 

In Raghunath Singh Vs Dhond Smgh” the permission ran 
‘Permission to sell half of Mauza Pilkhanwan to pay off the mortgage c 


31 26C W N 218 

32 1938 Boin.234 

33 1926 Oudh 169 
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court, the alienation was challenged. On account of difference of opinion 
between the learned judges who heard the appeal, the case was referred to the 
Full Bench. The Full Bench said that the condition as to the submission of 
the draft sale-deed was a condition precedent, the non-compliance of which 
rendered the sale invalid. 

The question came before the Allahabad High Court in Subhan Ali Vs. 
Chittu.®* The order granting permission to sell was as follows: 
“Permission is granted as prayed for on condition that proof of 
payment of the decreetal debt be filed.” No proof of payment was filed, so 
the judge revoked the sanction. Subsequently the guardian filed the proof 
and prayed that the revocation be set aside. The application was rejected. 
The minors on attaining majority challenged the sale on this ground. Iqbal 
Ahmed and Kendell JJ of the Allahabad High Court observed as under: 

“.a distinction must be drawn between a condition precedent 

and a condition subsequent imposed by the District Judge on the 
guardian. Non-compliance with a condition precedent would 
vitiate a transfer made by the guardian. But the same cannot 
be the effect of non-compliance with a condition subsequent, 
unless there is something in the order granting permission to 
transfer the minor’s property, casting an obligation on the 
transferee of that property to do some act subsequent to the 
execution of the deed of transfer in his favour. The only duty 
cast on the transferee by law is that he must satisfy himself that 
the order sanctioning the transfer has been strictly complied 
with by the guardian upto the time of the execution of the deed 
of transfer and that no condition precedent imposed by the 
order has been violated. If the condition precedent has been 
complied with by the transferee in conformity with the permis¬ 
sion granted by the District Judge, a good title will pass to the 
transferee and the failure of the guardian to comply with the 
subsequent condition cannot divest the title already vested in the 
transferee by the transfer. If by the order sanctioning the 
transfer, the guardian and not the transferee is directed to 
certain acts after the execution of the deed of transfer, the 
failure of the guardian to comply with that direction cannot 
effect the validity of the transfer.”*® 

her late husband is granted. Draft sale-deed will be filed for the approval of 
the court. As the draft sale-deed was not presented for the approval of the 

34 1927 All. 63J 

35. 1927 All. 631 at p. 632; see also Kunja Mai Vs. Gaun Shankar, (1905) 3 A.L.J. 30. 
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The present wnter is entirely m agreement with the above obser¬ 
vations 

Can the Alienee Rest on the Sanction ^ 

The question that arises may be posed as Docs an order under 
section 29 authorizing the guardian to alienate minor’s property afford 
complete protection to the alienee against future impeachment of alienation 
by the minor or any other person claiming through him? Or, the question 
may be put differently Is an order passed under section 29 permitting the 
guardian to alienate minor’s property conclusive against the minor m the 
sense that the minor cannot impeach the ahenation subsequently on any 
ground? If the answer to the question is in the negative, then, in what cases 
can the minor challenge the alienation and what would be the value of the 
order in such proceedings’’^* 

No straight answer has yet been guen by our courts 

The question came for consideration for the first time before their 
Lordships of the Calcutta High Court m 1879” under the Act 40 of 1858 
Sir Richard Garth, CJ, said that before the Act of 1858 a purchaser was 
bound to make enquiries as to the existence of necessity and to satisfy himself 
as a honest man, it was intended by the Statute not only to protect the 
interests of the mmor but also to throw upon the civil court a large share of 
responsibility which had previously been upon the guardian and to which 
the latter was found as a rule deplorably unequal The learned Chief Justice 
then observed 

‘Tf under these circumstances the judge upon whom the responsibility 
IS thus thrown by the law makes an order for sale it seems to me m the 
highest degree unreasonable to say that a party purchasing under that order 
IS Ijound to make the same enquiry which the judge had made and to 
determme for himself whether the judge has done his duty properly and 
come to the right conclusion If this were so, a purchaser buying under an 
order of the court would be u nder the same obligation, and would ’obtain no 

36 A 1^11 Bench of the Madras High Court posed the question as follows 

“Whether the csistence of an order under section 31 of the Guardians and Wards 
Act 1890, granting leave to a guardian for alienating the property of the ward. 
IS conclusive proof that the alienation made m pursuance thereof is supported 
by necessity or benefit to the minor If the answer to the question is in 
negative, what is the value of that order in any ’subsequent litigation, wherein 
the minor ittipungs the validity of the alienation?” 

(Harikrishnan Vs ShriC P Jam Temple. 1962 Mad 267) 

37 Sikhar Chandra Vs Dulpatly Singh {1879) 5 Cal 363 
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better title than if he had bought direct from an uncertified guardian®®.” 

In Gangapershad Vs. Maharani Bibi®®, on appeal from the order of the 
Calcutta High Court, Sir A. Hobhouse cf the Privy Council observed that 
when an order of the court has been made authorizing the guardian of an 
infant to raise a loan on the security of the infant’s estate, the lender of the 
money was entitled to trust to that order, and that he is not bound to 
enquire as to the expediency or necessity of the loan for the benefit of 
the infant's estate. Their Lordships then said : 

“If any fraud or underhand dealing is brought home to him that would 
be a different matter ; but apart from any charge of that kind, their 
Lordships think he is entitled to rest-upon the order^^." 

Their Lordships then remarked ; ‘It is sufficient for the plaintiff to say, 
“I have got the order of the court’. ” 

Relying on the above observations, Harington and Chatterjea, JJ., 
said that a mortgagee was not bound to go behind the order to enquire 
whether the order ought to have been made or not and a mortgage executed 
with the permission of the court was good and, binding on the minor^L 
That has been' the view of the Calcutta High Court since then^®. Thus, the 
Calcutta - High Court takes the view that the alienee is entitled to rest on the 
sanction, and an alienation made ‘ thereunder cannot be impeached except 
on the ground of fraud. 

The Allahabad High Court*® relying on the Privy Council dicision in 
Ganga Parshad Vs. Maharani Bibi** said that an alienee or creditor was 
entitled to rely on the order of the court as evidence that the court satisfied 
itself on the necessity and that the transaction was proper one. This view 
was affirmed in Benaras Bank Ltd. Vs. Dip Chandra*®. However in 
Ram Bhayan Vs. Matbar Singh*® their Lordships of the Allahabad High 
Court said that once the sanction under S.29 was obtained, the burden of 
proof would shift and if the minor wanted to avoid the alienation, then it 
would be for him to show that the transfer was not binding upon him. 

38. However certain observations made in this case were interpreted to give the decision a 
different meanig. See the following pages. (1922 Mad. 135) 

39. (1884) 11 Cal. 379. 

40. Ibid at p. 384 : emphasis has been supplied by the author. 

41. Rameshwar Singh Bahadur Vs. Dhanpat Singh, (1910) 5 I. C. 334 (Cal.) 

42. See, Jugol Kishore Choudhurani Vs. Ananda Lai Chowdhuri, 22 Cal. 545 ; Jagbandhu 
Pal Vs. Haladhar Pal Chowdhory, (1917) 41 I. C. 269 ; See also Prohlad Chandra Vs. 
Ramsarn Chowdhury, 1924 Cal. 420. 

43. Buddoo Vs. Shco'Charan, 1924 All. 875. 

44. 11 Cal. 379. 

45. 1936 All. 172. 

46. 1935 All. 41. 
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In this case the guardian transfemd the properties of the minor in utter 
disregard of the order of the court and therefore the alienation was 
held invalid ^ 

The Punjab Chief Court m Mst Raehmani Vs Mst HusaniBi*’ 
said that a sale with the permission of the court effected by the certificated 
guardian could not be impeached by the minor on the ground that there was 
no necessity for it and, unless the court's permission was obtained by fraud, 
such a sale transfers good title to the vendee The Lahore High Court 
relymg on Ganga Parsad Vs Maharani Bibi** said that a vendee from the 
guardian of a minor was entitled to rely on the court’s sanction absolutely 
and was not bound to inquire into the benefit or necessity of the transaction” 
In Bnj Raj Saran Vs Alliance Bank, Simla*® Tck Chand and Dabp Singh, JJ 
said that an alienee is entitled to trust the court’s sanction and his title would 
not be affected unless there was fraud or underhand dealing to which the 
ahente was a party** 

The Patna High Court considered the question in Mahabir Das Vs 
Jamuna Prasad-* Mr Justice Das said that jf there exists an order permitt' 
mg the guardian to alienate the minor's property, then the existence of such 
an order xs conclusive on the question ot due enquiry which is all that is 
necessary to be made by a creditor, unless it is shown that the creditor was 
a party to a fraudulent misrepresentation to the District Judge 

The Oudh Judicial Commissioner’s Court said that a suit to set aside a 
sale of the minor’s property made by his guardian with the sanction of the 
court can be maintained only if it is shown that the District judge’s order was 
illegal or that the sale was not in conformity with that order or that the 
proceedings were Vitiated by fraud on behalf of the purchaser , even if it JS 
established that the court was misled by fraud or misrepresentation of the 
guardian, (he sale cannot be set aside unless it is shown that the purchaser 
was privy to the fraud or at least was aware of it A bona fide purchaser 
IS sufficiently protected by the fact that the sale was sanctioned by the 
District Judge** 

47 (1919) 52 IC, 841 *=1919 Lah 391 
43 n Cal 379 

49 InderSmsbVs Piara Singh 1927 Lap 665 

50 1936 Lah 946 

51 Reliance was placed on Ganga Parsbad Vs Maharaw Blbi, II Cal 379 Mst Rehinam 
Vs Mst HusaniBi, 1919 Lah 391,BuddooV3 Sheohlarayan 1924 All 875, Raman Vs 
Tiruguna 1927 Mad 233 and Mahabir Parsad Vs Jamuna Parsad, 192S Pat 543 

52. 1928 Pat 543 

53 (1919)49 1 C. 375, Satiohan Singh V Ganga Bakhash Smgh 
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The Nagpur Higli Court also takes the view that the alienee can rest on 
the sanction®*. 

In Raghavendra Vs. Industrial Bank, Gluedgud®®, Tyabji, J. of Bombay 
High Court said : 

“The decision of the court eutrusted with the duty of deciding whether or 
not to permit the guardian to enter into the sale has already been given. It' 
cannot be treated as having some effect other than laid down in the Act 
under which the permission is given, nor is there any ground shown why it 
should be ignored,” 

The other judge, Mr. Broomfield quoted extensively from the Privy 
Council decision in Ganga Parsad Vs. Maharani Bibi®® and relied on it. In 
Vinayak Ganesh Malwarkar Vs. Shantabai Bapu®^, Nassoodeen and 
Thakor JJ. said that where there is a sanction authorizing an alienation and no 
fraud or underhand dealing is alleged, the person who enters into the 
transaction with the guardian would be entitled to rely upon the sanction 
itself for the validity of the transaction ; the lender is not bound to go 
behind the order sanctioning the loan, is entitled to rely on it, and, if acted 
bona fide, is not bound to see to the application of the money or any part 
of. it. 

However in re Dattatraya®®, Kania J said that in spite of the fact that a 
court has passed an order sanctioning an alienation, the purchaser is not 
absolved from his liability to maket he necessary enquiries, and in the event of 
minor challenging the transaction, the alienee will have to prove that he made 
independent enquiries. Some of the observations made by Princep J., in Sikhar 
Chund Vs. Dulputty Singh®® which were quoted in Venkaswamy Vs. Viranna®® 
by Ramesam J may be noted here. Prinsep J. said that the sanction merely 
means that it throws the onus on the plaintiff “to show that the alienations 
were improperly made, contrary to the usual rule requiring the purchaser to 
establish - the validity of the alienation or that he acted with due care and 
caution after making such enquiry as an honest and prudent man would 
make.” In the same case Garth C. J, said, “But then I also consider that as 
the sales took place under the order of the civil court, the onus lies upon the 
plaintiff to make out a prima facie case, such as she has alleged in her plaint, 

54. Abbass Hussdin Vs. Smt. Kiran Sashtri, 1942 Nag. 12. 

55. 1936 Bom. 389. 

56. II Cal. 379. 

57. 1938 Bom. 234. 

58. 1932 Bom. 537=56 Bom. 519. 

59. ,5 Cal. 363. 

60. ' 1922 Mad. 135. 
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d of fraud or illegality, and to show that the debet or sura of money v.hicli 
h formed the consideration for the safe in each case was one for which (he 
minor was not responsible*' 

sa On the basis of the abo\c obsersatiOQS of Pnnsep J and Garth, C J, 
gu Ramesam J reached to the conclusion that m the case of a sanctioned 
QQ ahenation the burden of proof is shifted to the plamtiff and that it is not 
su, necessary to say that fraud has to be made out on the part of the purchaser to 
rel impeach the transaction The other judge, Spencer, J, said that the court’s 
gu. sanction ‘wall not cure inherent defects that may exist in a sale by a guardian ’ 
am It mcrelj shifts the burden of proof the minor may at any future time show 
In that it was fraudulent or improper and tot for the benefit of the minor, but 
sai, burden of proof would be upon him to show that it was so*’ 
not 

ahe Jears later another Bench of the Madras High Court took a 

diSereol siew Ihe Court held that when an order of the court has been 
mads authorizing the guardian of a minor to raise a loan or to ahcnale the 
Jan property, the lender or the alienee, as the case may be, is entitled to trust 
that order and he is not bound to enquire as to the expediency or necessity 
an i transaction, and the transaction must be upheld unless the alienee fcai 
necc ^ collusion or has been guilty of any underhand dea* 

a pa b^S-*^ Thus the Bench expressly differed from the siews expressed by Ramesam 
and SpercCT, JJ « 


sale The above tw o cases** were considered by a Full Beach of the Madras 

court Court iQ HaUknshnan Vs C P, Jam Temple *’ Tbe Full Bench came 

,lI;gato tifTOnch^ioathatNallaka Venlataswami Vs Rugam Viranna** was not 
procc^^y decided and that the decision in Viranna Vs Venkatarammayya*’ 
^5tab ^ • ^‘^prsd to this extent, namely that an order under section 31(2)"* of 

an ^ on by the alienee as a subsUtute 

hut that It waU be open to the minor who » 
"“^Uine’of ^ J® alienee was put on notice at tbc 

®‘'*"a«ioncrth-.ihlTr‘ would show defects m the trans- 

-there., no evidence to 


. IVd-atp 126. 


49 InoS Th: Bench ccasm«lcf>eV,f,cnvi-T> 

50 194- R.\LRa~3QChni,arV. T 

5, R,! 

<L I927Mtd.33,ed|92:<3’“ 
* 7 1962Xtad. 135 

1922 Vlad 135 
Sr 1929 1927 Mad. 267 


53 ((90. ttuwfcimtted that the order of 


^Secuca3tns5telylay,^^*®®*»oot under section 3U2) b^t 


1 under secoef 
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that there existed circumstances exciting suspicion as to the way in which an 
order under section 31(2) was obtained, the alienee would be entitled to 
rely on it to support his title.’^ The learned Chief Justice observed: 

“It follows that an order under section 31(2) cannot be treated always 
as conclusive on the question as to the existence of necessity 
or benefit; even as to the sufficiency of the enquiry made by the 
alienee, it would be competent for the minor to prove that the alienee did have 
sufficient reason not to rest on the mere existence of the order of court. This 
does not however mean that, where the guardian is guilty of misrepresentation 
or fraud in procuring the order from the court, the alienee should suspect it 
and start an enquiry. So long as he has no knowledge of the guardian’s 
misrepresentation or fraud he will be entitled to rely on the order of the court 
as affording evidence of his honest enquiry. If the minor proves that the 
alienee knew more or did not himself rely on it but made indepenpent enqui¬ 
ries, the onus being on the minor to prove it, the order of the court will not 
afford conclusive evidence on the question of enquiry; burden will then shift 
to the alienee to prove due enquiry. Even if he fails in that he can sustain 
the alienation on the ground that it was for necessity or benefit of the 
rainor.”’*^ 


Their Lordships then said: 

“Under the general law, tne onus of proving justifying circumstances 
will be on the alienee but the existence of an order under section 31(2) of the 
Act which was passed after an enquiry as there being necessitiy etc., though 
not res judicata, will shift the onus on the minor, who will have to prove 
that the alienation was not for necessity etc. This is because the alie¬ 
nation is one sanctioned by court.”’® 


In our submission, though their Lordships expressly differed from the 

observations of Spencer and Ramesam, JJ. in Nallaka ^ ugam , ey 
have done nothing but have restated the same view in a different language: 
their Lordships have used the words, ‘this will shift the onus on the minor 
who will have to prove that alienation was not for necessity , w i e amesam 
J. said that, ‘the burden of proof is shifted to the plaintiff , i.e. on t e minor. 
Their Lordships said that an order ‘cannot be treated always as “ 

if the minor proves that the alienee knew more or did not himself rely on 
but made independent enquries, the onus being on the minor to prove , 
order of the court would not afford conclusive evidence on t e ques i 
enquiry’, while Spencer, J, said that the sanction of the court to an a lena 


71. 1962 Mad. 267. 

72. 1962 Mad. 267 at p. 273.. 

73. 1962 Mad. 267 at p. 273. 

74. 1922 Mad. 137. 
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of the minor’s property by the guardian is only pnma facie evidence that the 
transaction is good one but ‘wi’l not cure inherent defects that may exist in a 
sale by guardian,’ the minor may at any future time show that it was fraudulent 
or improper 

On the basis of the above review of case law, it is submitted, the 
following views emerge 

One The order permitting alienation of minor's property is conclusive 
against the minor, m the sense that the alienee is entitled to rest uoon it, 
except m the case of fraud or some underhand dealing of which he (alienee)» 
has notice ' 

Tk-o. The order permitting alienation of minor’s property accords 
complete protection to the alienee, and in that sense is conclusive agamst the 
minor, as to the matter that the court made proper enqumes and that there 
existed some necessity justifying alienation, and except m the case of fraud 
or underhand dealing to which the alienee was a party or of which the alienee 
had notice, the order is final and conclusive ” ' ^ 

Three The order of the court permitting alienation of minor’s pro-, 
perty is conclusne against the minor and accords complete protection to the 
alienee from it being impeached later on. except in the case of fraud, 
misrepresentation or underhand dealing to which the alienee was a party 
1 ' 1 

Four Once the sanction was obtained permitting the guardian to 
alienate the minor's property, the burden of proof would shift on to the 
minor and if the minor wants to avoid the alienation, then it would be for 
him to show that the alienation was not binding on him 

The fundamental aim of the Guardians and Wards Act has been to 

75 XVhat IS here submitted is by way of a sunsmary of various points of views that emerge 

on the basis of opinions expressed tn the cases loiewed ’ 

76 Gangs Parshad Sahu Vs MaharamBibi (18S4) llCal 379, Rameshwar SiOgh Bahadur 
Vs Dhanpat Singh, (1910)5 IC 334 (Cal), Indcr Singh Vs piara Singh, 1927 Lah 665. 
Their Lordships of the Privy Cooocil said. It is sufficient for the plaintiff to say, ‘f 
have got the order of the court 

This was the broad proposition that was propounded by the Privy Council 

77 Buddoo \ s Sheo Charan, 1924 All 875 Mahabir Parsad Vs' Jamuna Parsad, 1928 Pat ' 
543 

78 Bnj Raj Saran Vs Alliance Bank, Simla, 1936 Lah 946. Satiohan Singh Vs 
Bakhsh Singh (1919) 49 I C. 375 VinayakGanesh Malwafkar Vs Santabai Bapur, 
1933 Bom 234 R. hL Raman Chettiar Vs TnEananaamandham Pillai 1927 Mad 233 

79 See Nallafca Vs Rugam Viranna. 1922 Mad 135, Ram Bhyam Vs Matbar Singh. 
1935 All 41, Sikbar Chandra Vs Dulpathy Singh, (1879) 5 Cal 363, Jugol Kishore 
C’loudhrani Vs Anunda Lai Chandhn. 22 Cal 545 at p 550 See also Pt Raj 
Valhb V Bishen Prasad Singh 1935 Pat 74 



The Law Review 


147 


accord protection to the person and property of the minor. This purpose 
underlies each and • every provision of the Act. When the court appoints 
a guardian of a minor,,the minor becomes a ward of the court. That means 
that the care and control of the property and the person of the minor is 
vested in the court. The expression care and control are not just technical 
words, but they mean that the jurisdiction of the court is parental; the guar¬ 
dian judge is sitting on the Bench not merely to decide contested question of 
law and fact, but also—and that is the main concern of the judge—to look 
after' the welfare of the minor and protect the interest of the minor whose 
affairs are directly put under his charge.*® • ■ • ’ 

It is well settled proposition under the general law that whosoever 
deals with an incapacitated person must make proper and bona fide enquiries 
before he enters into any transaction with such a person.- As early as 1856 
their Lordships' of the Privy Council*>^ laid down, in'a case’'under Hindu Law," 
that an alienee of the minor’s property from the guardian'must make' proper 
and bona fide enquiry and if he fails to do so, the transaction would be set 
aside. Of course the' responsibility of the' protection of the - interest 
and welfare of the minor is of the guardian. But then an alienee has no 
lesser ' responsibilities. It can happen that a guardian may fail to discharge 
his duties and a third, person may not bother himself to deal with the minorj 
the person who,.is, going to suffer under these ciraumstnnces,.will be 
the, minor. That seems to be the reason why the legislature thought it fit 
to cast upon the guardian court a large share of responsibility and duty in 
respect to transactions relating to minor’s property , 

Since it can happen that "'an' alienation may be'' necessary or to the 
advantage of the minor under certain circumstances ; the very interest and 
welfare of the minor may require its ..alienation'., , It vyouJd .be 
not merely in accordance with justice and fair play, but, also in the interest 
of. the minor, that the alienee who comes forward to enter into the trans¬ 
action in respect to the minor’s property should have reasonable, assurance 
that he would be getting a good title to property free.frprn any danger of sub¬ 
sequent challenge from the minor This is in the interest of the minor because 
.only then he will be able to get a proper alienee and a,fail; price for his 
property. , . , i . . , • , , 

This seems to‘be the reason behind section 29 which requires that no 
alienation can be effected by the guardian save with'the prior'permission of 
the, court, and section 31 requires that the court can permit such alienation only 
in the case of necessity or evident advantage to the minor. When section 31(1 

80 . See Scott Vs. Scott, 1913 A. C. 417., , . 

81. Hanuman Parsad Vs. Mst. Babooee, (1856) 6 M. I. A. 383 ^ 

82. See the observation of Garth, C.J. in Sikhar Chandra V. Dulpaty Singh, 5 Cal 363. 
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r the pert of court The court rrrust reuch that conclusron before it cau 
sanction any alienation ” 


In the present subnussron the substance of these provisions is to cast 
a responsibiUty on the court to make 

proposed alienation, and thus not merely to save the alienee from th 
of making enquiry hut also to guarantee that an alienation is made only where 
necessity exists and a fair price for the property of the minor is obtained 


Unfortunately, macbmery provided under the Guardians and War* 
Act in this respect has not worked well rt is not always possible to me 
court to arrive at a correct conclusion as to whether or not tt 
ahenation is for the evident advantage or for necessity Mr Justice Kan 
very aptly expressed this” 


“The opportunities for testing the grounds on which the alleged necessity 
or benefit to the family have come into existence are, as compared wim in 
purchaser, few to the court In the application which is generally mane 
either by the father or the manager, who is interested m the transaction bei g 
effected, ex parte statements are made and the court has ordinarily no 
machinery to enquire into the truth or otherwise of the averments 
statements would - be ordinarily made by a party who is interested an , 
therefore, require to be very carefully scrutinized, especially if on the footi g 
of the order which the court might pass, the purchaser considers that he » 
absolved from any further liabihty to make enquiries on his own account 


‘The crux of the matter is that a proper enquiry should be made as to 
the expediency of the proposed alienation and in that regard, in our submission, 
the guardian court has not been able to live upto its responsibihtics this has no 
been always because the court has not been alive of its responsibilities, n 
because, and most often, it has been duped by an unwarry and careless or 
unscrupulous guardian whose sole motive is to sec that the transaction geU 
through and who may be least interested in the welfare of the minor An 
this can often happen not merely because fraud or some other underhar 
method was exercised in obtaining the sanction, but simply on accoun 
of carelessness of the guardian and the insufficiency of means available to t e 
court to dig deep in the matter and find out the truth 


In view of this, if the order sanctioning an alienation by the guardian 

83 See Hanuman Parsad Pandey V» Msl Mumraj Kooeweree (I8S6) 6 M I A 393,R®*” 
Knshna Muraji Vs Ratan Chandra 53 All 190=1931 P C 136 
M In re Datlatraya Govmd Haldinkar, 193ZBoin 537 
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of the minor’s property is considered final and conclusive in the sense in 
which orders under the Guardians and Wards Act are said to be final and 
conclusive under section 48, it would go to defeat the very purpose which 
underlies the provisions of sections 29 and 31 of the Act. But then to hold, as 
was held®® by Kania, J., that the alienee is not absolved of his responsibility 
of making independent enquiry, is to reduce the provision to nullity. At the 
same time to say that the entire matter relates to burden of proof—shifting 
from alienee to minor and then from minor to alienee—is to shift a matter 
of substance to mere form. In the present submission, it would be better to 
retain the conclusiveness of the order under section 29 and to recognize some 
exceptional cases in which the order may not be treated as conclusive. 

In view of the above the following proposition may be formulated; 

i 

The alienee or lender can rest on the order of the guardian comt passed 
under section 29 authorizing a guardian to alienate the property or take loan : 
the order will be conclusive as to all matters except the following :— 

(a) If the order was obtained by fraud, misrepresentation or some 
' underhand dealing to which the alienee was a party or of which 

he had uotice.®® 

(b) If there was some inherent defect in the exercise of the jurisdic¬ 
tion.®" 

(c) If the order of the court was passed v ithout making due and 
proper enquiry.®® 

(d) If the alienee had knowledge of the non-existence of necessity 

85. In re Dattatraya Govind Haldankar, 1932 Bom. 537. 

86. As to this exception there is no'difference of opinion. This is a well established rule. 
Only question that may arise is that if the order is obtained by fraud and misrepre¬ 
sentation on the part of the guardian of which the alienee had no knowledge nor was 
he a party to it, should alienation stand? Should the alienee be protected as against 
the minor? It may be noted that in such a case both the minor and alienee are 
innocent persons. And if the question is posed out of two innocent persons who 
should suffer, the inevitable answer that suggests itself is: the alienee. The present 
writer felt inclined to subscribe to that view, but then in the broader interest of the 
minor, the present writer has retained the exception as stated. 

87. Commissioner of Wakfs Vs. Md. Mashin, 1954 Cal. 463 has suggested the above rule, 
the observations of Spencer Justice in 1922 Mad. 135 has nothing to do with the 

‘ present e’xception. This exception will come into operation when the court passing 
the order may not have jurisdiction, or the order passed may be illegal or contrary or 
inconsistent with law. 

88. This will not be much of hardship on alienee: he can just inspect the file of the court 
and know as to what was what: this exception docs not mean that the alienee has to 
conduct independent enquiry. This exception is suggested because the entire basis 
of order under section 29 is that the guardian court has conducted the enquiry: if that 
fundamental is violated, then the order should pot stand. 
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or some other materail fact relating to the transaction or thai 
he did not act bona fide *’ 

Thus if a minor can convince the court that his case is covered by any 
one of the above exceptions, the alienation can be set aside, otherwise the 
alienation would be conclusive against the minor ^ 


Alienation Without of »n Contravention of the Sanction of the Court. • 

A guardian may alienate the property of the minor either without obtaining 
any sanction of the court or without fully complying with the sanction which 
had been already obtained S 30 of the Guardians and Wards Act lays down 
that an alienation without the sanction of the court is voidable at the instance 
of the minor or any person clairamg through him S 30 runs as under ‘ 

“A disposal of immovable property by a guardian m contravention of 
either of the two last foregoing sections is voidable at the instance of any 
other person affected thereby ” 


All the High Courts*® have held that an alienation without the sanction of 
the cotm IS voidable at the mstancs of the minor or any other person 
alienation without the sanction of the court is 
^voidable , but if it is not avoide d at the instance of ihe minor or any other 


. juiiaugc oi me minor or any omci 

J935 Pat. 74 If alienee already knew 
necessity of advantage to the minor, then sanction will not 

protect nim 

Before Ihe Oaettoo, and Ward. Act. 1890. oor courts .ook.wo views of the loelter 
So ^ foT.h h i »0''0»t the .auction of the court, but 

/okT? «7 r,:, , f'T- ■' ■""“>" Vs RuyAnundKtsborc 

c^uld avoTd^hc 7 ‘'*»''“''Dss.I9M CsI 431-31 Cal 101 Ircveis.ourr 

SlMl"? c'vm’ ''“f'*' NurbskshVs Rukum S.ogb. 

TamWi Vs LZ ® ' <=. 500. Run 

ChamiarV, SurajTil, 1932 L VI Syed liras. 1921,751. Ram 

™”'«‘ I>-'»va„.1925B«™ 320; 

Snbart'"™ S.\““rvfci‘ar'’J J Cal 627 KaSekV, 

V. Rabssarau Cbowdl.a“ ™S;^” ""o'? ” ™- Vrohlad Chsato 

Hosscid, 1927 Cal 836 Solemi Bibi V$ Hafez''Mohammed 
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person aflFected thereby and the period of limitation expires, the alienation will 
be good against all.®^ 

• It has been seen earlier that an alienation which is not in conformity with - 
the sanction accorded by the court is not valid. An alienation in contraven-, 
tion of the directions given by the court sanctioning the alienation or in 
violation of the conditions imposed by the court has been held voidable®^. In 
some cases®® it has been held that an alienation made under the order of the 
court passed without any enquiry is nuU and void. This view is not shared , 
by a great majority of our High Courts and is obviously incorrect : a non- 
sa'hctioned alienation is merely voidable at the instance of• the minor; an 
alienation made with the sanction of the court where the condtions laid down . 
of directions given by the court are violated cannot have bigger-effect than a 
non-sanctioned alienation.®® 

Once it is shown that the alienation was without or in contravention of 
the sanction, the minor has the right to avoid it and if he chooses to do so it is 
immaterial that the alienation was for the benefit of the minor®^. The court 
will not even go into the question whether the impugned alienation was for the 
benefit of the minor or not.®® 

Sinaya Vs. Muoisami, 22 Mad. 289; SivanamaJai Gonndan, 1938 Mad. 822; Mir 
Gulam Humuan Sahib Vs. Ayesha Bibi, 1941 Mad. 481 (F.B.) i 

Govardhan Vs. Sheo Narayan, 1929 Pat. 202; Jagda.niba Parsad Vs. Anandi Nath, 

. . 1938 Pat. 337. 

93. Gulam Hussain Vs. Ayesha Bibi, 1941 Mad. 481; Lalita Vs.'Nagendra, 1940 Cal, 
589. 

94. Kunjamal Vs, Gauri Shankar, 3 A. L. J, 30; Shri Thakore Kishore Vs. Duley Ram, 
1924 All. 474; Jitan Vs. Namko, 1922 All. 45; Chiranjilal Vs. Syed Bias, 1924 All. 
751; Ram Charitter Vs. Surej Teli, 1932 All. 108; Ram Bhayan Vs. Matbar Singh, 1935 
All. 41. 

- Dataram Vs. Gangaram, 1921 Bom. 212. 

Haridoyatra Vs. Srinath, 19 I. C. 624 (Cal.) Raj Lakhi Vs. Devendra, 24 Cal. 668; 
Innatunnissa Bibi Vs. Janki Nath, 1928 Cal. 827; 

Labh Singh Vs. Shahban, 1926 Lah. 289=7 Lah. 129=951, C. 34Z 
Sinaya Vs. Munisami, 22 Mad. 289; see also Mir Gulam Humauan Sahib Vs. 
Ayesha Bibi. 1941 Mad. 481 (F. B.). 

Abbas Hussein Vs. Smt. Kiran Shastri, 1942 Nag. 12. 

Ramdhin Singh Vs. Ram Sumer Singh, 1925 Oudh 237; Ragbunath Singh Vs. 
Dhomle Singh, 1926 Oudh 196. 

Abdul Raheen Vs. Abdul Hussein, 1928 Sind. 101. 

Bushan Chandra Dule Vs. Hiranmay Roy, 1957 Tirapura 1. 

95.. Mohan Lai Vs. Sheikh Mohammed Adil, 1926 Oudh 88. • 

96. Narsinghachrya Vs. Tulsa Bai, 1925 Bom. 320; Charitter Vs. Suraj, 1932 AH. 108. 

97. Karim Khan Vs. Salamuddin, 13 I. C. 594; Sinaya Vs. Munusami, 22 Mad. 289; 
Rameshwar Vs. Ridh Kuer, 1925 Oudh 633; Raghunath, Vs. Dhondhe, 1926 Oudh 169; 
Shib Lai Vs.,Shamdas,471. C. 353=61 P.R. 1918. Bushan Chandra Vs. Hiranmay 
Roy, 1957 Rripura I. 

98. ■ Mohan Lai Vs. Adil, 1926 Oudh 88; 
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A minor can avoid an alienation made without or in contravention of the 
sanction of the court by filing a suit** But filing of a suit is not necessary on 
the part of the minor. Their Lordships of the Calcutta High Court said that 
a transaction which was voidable at the instance of the minor might be 
repudiated by an act or omission on the part of the minor and that it was not 
necessary for him to bring a suit, therefore, the minor’s failure to institute a 
suit within three years of his attaining majority could not ipso facto perfect 
the title of the alienee But in every case where the minor chooses to 
avoid a transaction it is necessary that he should communicate the avoidance 
to the alienee Their Lordships of the Allahabad High Court obseved, ‘In 
order, however, to constitute an avoidance of a contract it is necessary that 
there should be a communication of the jntennon to avoid the transaction 
made to the contracting party'*^ The minor may express his intention to 
repudiate the alienation by way of defence when an action is brought to 
enforce the transaction against him 

Restitution 

Once a transaction has been avoided there arise two questions 

(a) Is the minor entitled to mense profits, and 

(b) Is the ahenee entitled to restitution of benefit which the minor 
has derived under the impugned transaction? 

99 Gulam Hussiao Vs, AycshaBibi, 1941 Mad 48l®(194l) Mad 775 |F B), Jagdamba 
PamdVs Anandi Nath, 193« Pat 337«(»938) I7 Pat 460 

100 LalitKumatVs Nagcndra Nath, 1940 Cal 589 
lot Madan Mohan Vs Raasi1a1,23 All 2S8 

102 . JaiNarayanVs LalaBechoo, 1938 AD 369 

Mar Singh Bahadur Smgh Vs Surajdeen 52 1 C 137, 

Bbusan Chandra Dev Vs Htrflnmay Roy, 1957 Tripura, 1, their Lordship* 
observed 

‘It IS pow wfll settled Ibaljl u not necessary that a minor wljhins to avojd a 
transaction must bring a suit for the purpose He can avoid it by way of defence m a 
suit brouhgt against him ” 

In Nar Singh Bahadur SingFi Vs Suraj Singh (1919) 52 I C. 137, the U P Board 
of Revenue said that a smt was not necessary to set aside a disposal of property 
voidafefc under section SO of the CDardnm and Wards Act, 1880 In a suit to enforce 
such transaction it is open to the minor to avoid it m the exercise of the option given 
to him by that section by resisting the «uu on the ground that the transfer was nol 
binding on him ' 

Muihukmara Vs Anthony, 1915 Mad 296='38 Mad 867 SivanmaUVs Arum 
achela, 193S Mad 822, where it was held that a minor can repudiale ihc iransactjon 
NMlhout filing a suit 

See also Trevelyan Law teladn^ to Minors {5lh Edition) p 203 Eastern 
Mortgage and Agency Co \s. Rcbti Kumar, 3C L.J 2a0-Hem Chandra Vs. Laid 
Mohan 16 C. W N 715=141 C. 515, thenunor can declare his wjlJ lo rescind lb® 
transaction by way of defence when a suit *s brought to enforce the mortgage again** 
him. 
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A voidable transaction is valid till it is avoided. Therefore the 
question of mense profit can arise only from the date when the transaction is 
repudiated. If the transaction is repudiated by filing a suit the minor would 
be entitled to mense profit from the date of the suit. In Devichilai Iyengar Vs. 
Raghupati Venkatachariar^o^ Spencer J. said: “ ....the plaintiff is entitled to 
mense profits at the rate found by the lower court to be fair from the date of 
the suit only.”^®* In Suraj Rajan Chowdhury Vs. Premchandra^““ the court 
said that in no circumstances the minor can recover mense profit for more 
than three years before the suit, as the remedy would be barred under Article 
109 of the Limitation Act.^®" Mense profits are an equitable remedy and 
therefore the court has a discretion to award them, either from the date of 
repudiation or from the date of institution of suit on the facts and circum¬ 
stances of each case. 

We have seen above that an alienation without the sanction of the 
court is voidable at the instance of the minor. We have also seen that in 
certain cases the minor can repudiate a transaction even if it has been appa¬ 
rently sanctioned by the court. In both the cases the minor can avoid the 
alienation irrespective of the fact whether he has derived benefit or not under 
the transaction, But in those cases where the minor has derived some benefit 
under the transaction, the question is can he retain the advantage and as well 
repudiate the transaction ? 

Section 41 of the Specific Relief Act provides that when the court sets 
aside a transaction it has discretion to order restitution. This is equitable 
remedy and does not arise out of the contract, and like all equitable 
remedies is discretionary. The same principle applies when an alienation is 
impugned and set aside at the instance of the minor. Their Lordships of the 
Calcutta High Court said: “.nothing can be more unjust than to permit 

103. 1926 Mad. 46=88 I. C. 967. 

104. Ibid, at p. 48; see also Brirgu Nath Chaude Vs. Narsingh Tiwa (1916) 34 All. 61, where 

an alienation made by father was repudiated by sons as being without legal neeessity, 
the court in awarding mense profit sai d that the same can be granted in equity only 
from the date of the suit and not from rhe date of repudiation; see also Bijoy Kumar 
Vs. Kirhsna Mohihini Devi, (1907) 39 Cal. 329. In Subha Goundan Vs. Krishma- 
chari, (1921) 45 Mad. 449, in setting aside an aleination made by the father mense 
profits were granted from the date of repudiation of sale. 

105. 1918 Cal. 360=43 I. C. 781. 

106. ibid: Dass. J. expressed a different opinion : "It is only when the sale is finally set 
aside by a suit, or the decree is finally reversed on appeal, that the possession by 
virtue of the ultimate judicial declaration becomes wrongful not merely from the time 
when such decleration is pronounced but ab initio, i.e. from the time the unsuccessful 
party or the purchser was installed into possession” and therefore, the learned 
judge held that the plaintiff is entitled to mense'profit for the whole period during 
which the defendant was in possession. It may be noted that an invalid alienation 
by the guardian is merely voidable and not void and therefore mense profits can be 
claimed at the earliest from the date of repudiation. 
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a person to sell a tract of land and take the purchase money, and then, 
because the sale happens to be informal and void, to allow him to recover 
back the land and keep the money, any code of law which would tolerate this 
would seem to be liable to the reproach of being a very imperfect or a 
very inequitable one The rule of restitution is based on the equitable 
principle of one who seeks equity must do equity 

Mr Justice Banerjee of the Allahabad High Court * said that v,here 
the amount for which a hypothecation was made was received for the benefit 
of the minor, he cannot a%oid it without making restitution of the money by 
which he has benefited In Mangal K.uman Vs Shco Saran^®*, the court 
said that if the minor has benefited by an alienation he cannot avoid it 
without restonng the benefit to the alienee In Maksud Ah Khan Vs Sheik 
Abdullah Khan^^o where the guardian mortgaged certain properties of minor 
without the sanction of the court, and then sold the same with the sanction 
of the court, vandee undertaking to pay the mortgagee but failing to do so, 
the court said that the vendee was not estopped from challenging the validity 
of the mortgage but as represcntative’in-interest of the minor, he could only 
be permitted to get nd of the liability created by the mortgage on condition 
of nidking restitution to the extent to which the minor was benefited by the 
mortgage money 


Their Lordships of the Calcutta High Court said that when a person 
^ected by a transaction voidable under section 30 of the Guardians and 
ards Act seeks to avoid it he is in the position of a person who seeks equity 
must do equity, thus not only can he not ignore the transaction but must offer 
to reimburse the pnor transferee whose money has benefited him In 
Prohlad Chdcdra Vs Rcmsaian Cbowdhry”* the court said that the trans¬ 
action should be set aside after complete reimbursement of the alienee I" 
ausara as Vs Ahmed Hussain, the court said that a transaction executed by 

the guardian of a minor wilbout the pnor permission of the court can be 

avoided by the miror only on restoration of the benefit actually received by 
him under the tiansacUon, but then ,t »s for the alienee to show to what 
m ® applied for the benefit of the minor or his 


107 

108 
109 

no 


III 


112 . 

113 


Eattern Mortgage A»ency Co Vs RevtiKamar Rcy, 3 C t J 360 
Nurbak^hVs Rukum Singh (19tl)ll I C 764 
(1926) 93 I C. 500 ' 

1928 All 77 


J All 340,Girra]V8 Kadi Hamid. 9 All 340 TejpatVs Ganga, (1902) 
25 All 59 Jai Naravan Vs Bachoo Lai 1938 All 369 

Htmctandta Vj Mohan Uht. 16 C L. J 5J7-U I C 315 Masharan. D» Vi 
C.330 D«e)=ndtn Mohan V! Manoiao* 

Dasi 1922 Cal 150 
1924 Cal 420 

(1917) 37 I C 330 Lain Kumar das Vi Nagcndra Lai, 1940 Cal 539, Nagendra Vs 
Moham Mohan 1931 Cal 131. Ra, Lakhi Vs Devendra, 24 Cal 663 
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The Punjab Chief Court in Sultan Singh Vs. Hasmat UIlah“^ said that 
if a minor sues to undo a transaction entered into by his guardian then, if 
the other party has acted m good faith and the minor or his estate has actually 
received benefit, the minor must, as a condition precedent to the undoing of 
the transaction, restore the said benefit.^i® 

In Sinaya Pillai Vs. Munsiram Ayyar,ii8 the Madras High Court said 
that the minor can avoid a transaction under section 30 of the Guardians and 
Wards Act only on restoration of benefit received by him.^^’ The Oudh 
Judicial Commissioner’s Court said in Lala Parotan Singh Vs. Nazim Hasan^® 
that if a minor avoids an unsanctioned transaction he must restore all benefits 
received under it.^^® 

But if the minor has not received any benefit under the 

transaction the question of resfitution would not arise.^®“ Similarly, 
if the alienee has been in possession of the property for a 
considerably long period and has therefore received benefit out 

of the property, the court would ordinarily not grant restitution in such a 
case.^®^ Restitution being an equitable remedy, the court usually does not 
grant interest from the date of the sale. But the court can give interest even 
when it awards mense profits to the minor.^®^ Restitution can be granted 
against the minor only if there exists an obligation to pay. Their Lordships 
of the Privy Council said: 

“It is not in every case in which a man has benefited by the money 
of another that an obligation to repay the money arises. The question is not 

tl4. 1915 Lah. 356=29 I. C.’sOA 

115. see also, Muhamad Ismail Vs. Gauri Parsad, 1916 Lah. 285=34 I. C. 916, where no 
interest was sanctioned in the order permitting mortgage, the court said that since the 
loan benefitted the minor and the guardian could net have obtained loan without 
agreeing to pay interest, the minor could avoid the mortgage only after restoring 
the benefit received under it. 

116. (1899) 22 Mad. 289. 

117. see also 1917 Mad. 235. 

118. (1920) 54 I. C. 846. 

119. The Nagpur High Court also took the same view in Abbass Husain Vs. Kiran Sastri, 
1942 Nagpur 12. 

In Bhusan Chandra Vs. Hiranmay Roy, 1957 Tripura 1, the court said that if it is 
proved that the minor was benfitted by the transfer which is being set aside then he 
would be made liable to return those benefits which he received and he would be 
entitled to the property on the condition that he makes the restoration. But this 
does not mean that he must make offer for it. 

120 Chiranji Lai Vs. Syed Lias, 1924 All. 751. 

Venkatarama Vs. Sobhanadri, 59 Mad. 39=1936 P. C. 91. 

121. Chaghatta Vs. Asumal, 17 I. C. 371 (Punj.) 

Pursotam Vs. Nazir, 54 I. C. 846; Mohammed Anwar Vs. Jharda Singh, 1922 Oudh 
271. 

122. Rahima Bi Vs. Amathal Mananam Bi, 1926 Mad. 140; see also, Abdul Subhan Khan 
Vs. Nusrar Ali Khan 1937 Oudh 173; 
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to be determined by the nice considerations of what may be fair or proper 
according to the highest morality To support such a suit, there must be 
an obhgation, express or implied, to repay It is Wvll settled that there is 
no such obligation in the case of a voluntary payment by A 
of B’s debt StiU less will the action be when the money has been paid, as 
here, against the will of the party for whose use it is supposed to have been 
paid 


In Nathu Vs Balwantha Rao, the alienee paid the debts of the mother 
and the later sold the properties ofbvrson Oi the suit of the son to set 
aside the sale, the court said that the alienee was not entitled to any restitu¬ 
tion against the son 

It has been seen earlier that for setting aside an alienation made 
without the sanction of the court or made m contravention of order permit¬ 
ting alienation, it is not necessary for the minor to bring a suit for setting aside 
the alienation, he can repudiate it even as defendant In some earlier cases 
a view was taken that restitution can be granted against the minor only when 
he IS a plamtifT, if he is a defendant m a suit no restmtution can be gran¬ 
ted The Punjab Chief Court said if the minor avoids a transaction he 
must restore all benefits received under it Their Lordships observed 

“If, however, the minor or quondam minor is the beaius possidetis and 
IS being sued by the other party, ordinarily, according to authorities, a claim 
against the minor for refund of the benefit would fail 


In 1928 u Full Bench of (he Lahore High Court considered tbs 
questionSir Shadi Lai observed 

It IS difficult to understand why the granting of an equitable remedy 
should depend upon a mere accident, namely whether ii is the minor or 
his adversary who has taken the initiative in bringing the transaction before 
the court The material circumstances in both the cases are exactly the same 
A contract bas been entered into with an infant and as it is invalid tracs- 
action It must be cancelled The transaction has been wiped out It 

IS only fair that teth tie parlies should revert to tbeir original position 
These considtrations are, m no way, affected by the circumstance that one 
party and not the other has moved the court There is neither principle nor 
justice which would warranta discrimination The equitable jurisdiction of 
the court to order restitution rusts jiurely upon the principle of justice and 
that pnnciple is no more applicable to a case in which he is a defendant ” 

123 Ram Tuhul Singh Vs Biscswar Lat Sahoo,(1875» 2 1 A 131. 

124 27 Bom 390 


125 

126 

127 


NizamaddinShahVs Anand Prasad, 18 All 373 

SuUan Singh V$ Hashmat Ullah 1915 Lah. 356=29 1 C 804 

Khan GnI Vs La-ihuagh 1923 Lah 609=9 Lah 70l 
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Then their Lordships referred to sections 39 and 41 of the Specific Relief 
Act which provides that the restitution can be granted when the minor seeks 
to avoid the transaction as a plaintiff. To this the learned Chief Justice 
said: 

“The doctrine of restitution is not, however, confined to cases covered 
.by those sections. The doctrine rests upon the salutory principle that an 
-infant cannot be allowed by a court of equity to take advantage of his own 
fraud. It is possible that, though the court ordinarily imposes terms upon the 
infant guilty of fraud, if he seeks its aid as plaintiff, it may decline to exercise 

its equitable jurisdiction if he happens to be a defendant.But there is no 

warrant within the principle or in equity for the general rule that the relief 
shall never be granted in a case where the infant happens to be the defen¬ 
dant.” 


In its origin the doctrine of restitution is based on the principle that 
a person guilty of fraud cannot reap advantage of it. But in its extension, 
it applies to all cases where a person has been benefitted under an invalid 
transaction, then if he seeks to avoid it he must return all benefits received 
under it. In the modern jurisprudence it is sometimes called the principle of 
unjust enrichment. This is now a settled proposition that whenever, by what¬ 
ever mode, a minor avoids a transaction, he can be asked to return any benefit 
received under it.^^® 

Things which a Guardian can do with the permission of the Court- 

As has been seen earlier S.29 of the Guardians and Wards Act specifically 
provides that the guardian cannot alienate the property of minor without 
prior permission cf the court. Apart from that restriction^^, S.27 lays down 
in general that ‘subject to the provisions of this Chapter, he may do all acts 
which are reasonable and proper for the realization, protection or benefit of 
property.’ Thus, in respect to any act which does not amount to alienation, 
.prior permission of the court is not necessary. Only limitation on his powers 
in this sphere is that his act must be reasonable and proper. If a guardian 
wants to be on the safe side and instead of trusting his own judgment as to 
what is proper and reasonable, he may apply to the court and may obtain the 
advice, direction or opinion of the court under S 33 of the Act. That 
Section runs as under ; 

“(1) A guardian appointed or declared by the court may apply by 
pelifion to Ihe court which appointed or declared him for its opinion, 

128. The Allahabad High Court in Tejpal Vs, Ganga, 25 All. 59 took the view that even 
when the minor is defendant he can be asked to restore bentits received. See also, 
Saral Chandra Mittar Vs. Mohun Bibi, 25 Cal. 371; Sinaya Vs. Munisami, 22 Mad. 
289. 

129. It may be noted that the marginal note to section 29 runs, 'Limitation of Powers of 
Guardian of Property appointed or declared by the Court”. This is the only section 
which expressly deals with the limitations of the powers of the guardian. 
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advice or direction on any present question respecting the management ot 
administration of the property of his ward 

“(2) If the court considers the question to be proper for summary 
disposal. It shall cause a copy of the petition to be served on, and the 
hearing thereof may be attended by, such of the persons interested m the 
application as the court thinks fit 

“(3) The guardian stating in good faith the facts in the petition and act- 
mg upon the opinion, advice or direction given by the court shall be 
deemed, so far as regards his own responsibility, to have performed his 
duty as guardian in the subject matter of the application ” 

The words used in the section are ‘management and administration’ of 
the property which are wide enough to include any and every act which a 
guardian might contemplate to do in respect to the property of the ward It 
IS submitted that when the guardian refers any matter to the court under section 
33 and court gives some direction, advice or expresses some opinion and if the 
guardian acts m accordance with the same, then he is protected the same way 
he IS protected when he makes an ahenation under section 29 with the per¬ 
mission of the court‘i« Their Lordships of the Bombay High Court observed 
as under 

“The effect of the sanction under section 33, in mv judgment,» that it 
raises a statutory presumption of a faubful performance by the guardian of a 
duty cast upon him and protects him as regards his own liability either under 
the bond or m general to the court or as against ibe minor^““ 

But if the guardian has no power to bind the minor under the law, he 
cannot do so merely by obtaining an order under section 33 of the Act The 
guardian has no authority to impose personal liability on a minor and thus if 
he executes a promissory note w’llh the permission of the court, no personal 
liibility can be imposed on the minor under the promissory notei** 

The guardian has power to refer ary matter relating to the management 
and administration of the properly of the minor to the court under section 33 
He can refer a matter for arbitraiion***, he can take a loan*”, he can execute 
a promissory note*”, he can enter into a contract*-*, he can invest the pro- 

130 Benens Bank Ltd'^DeepChand 1936 All >72. 

131 Ktshave Mahadco Rao Beshmukh Vs BaUji Vasudeo Atuvale 1932 Bom 460 

13L Ibid 

133 Taskin Vs Muhammad Mumm 192S All 259=50 All 535 sec ajso Baidunissa Vs 
Ruqya, 1931 AU 307=53 All 428 where ihe court said that berorc referring the matter 
to arbitration the guardian should have obtained the advice ofihc court m the matter 

134 Anil Kumar Das Vs Smt Prabhavaii Misl-ra 1940 Cal 532 Benaras Bank Ltd Vs 
Dip Chandra 1936 All 172 Rai Shyaa Bahadur Vs Ram-shwar Parsad 1942 Pat 441 

135 Margaret Lomie Vs Ahu Backer Sait, 1939 Mad 414, Keshav Madhav Rao Vs Balai» 
Vasudeo Attavale 1932 Bom 460 

136 Baburam Vs Said un nissa. (1913) 25 All 499 



The Law Review 


159 


perty of the minor^®’ and he can do other things with the sanction of the 
court, under section 33. And if he acts in good faith, he is given protection 
under sub-section (3) of section 33 of the Act. 

Just as an order passed under section 29 is not appeallable so is an 
order under section 33 within the meaning of section 48 of the Acti®8_ Thg 
order is also conclusive in the terms of section 48, but just as under certain 
circumstances an order under section 29 can be impeached, in similar circum¬ 
stances an order under section 33 can be impeached'®®. 

, The guardian acting on the direction of the court under section 33 can¬ 
not use the provisions, of that section to the disadvantage of third persons. 

Their Lordships of the Madras High Court observed : ‘ 

“No authority has been cited to us in which section 33 of the Guardians 
and Wards Act, on which the learned judge relies, has been constructed to 
confer a power on the court to direct delivery of property in the possession of 
strangers, simply on a prima facie satisfaction of the title of the minor in such 
property'^®”. 

If the guardian makes an application to the court under section 33 of 
the Act, the court is bound to give him advice. In K. A. M. Mahamad 
Abubacker Sahib Vs. K. A. M. S. Mahamad Mohideen'" a guardian applied 
for the direction of the court and the court advised him to take the, legal 
advice; the guardian after taking legal advice again referred the matter to the 
court, whereupon the court passed the following order: ‘The guardian has 
already been advised to take such action as he deems fit. The guardian is 
referred to the previous order. He is at liberty to institute such procee¬ 
dings as he may be advised to take subject however to such risk being 
taken by the guardian as may be imposed on him later.’ On revision the 
High Court said: , i 

“In my opinion a guardian making application under section 33 is 
entitled to have the advice and direction of the court to enable him to 
obtain the benefit of the statutory presumption of a faithful performance of 
the duty cast upon him by the law and secure the protection which sub¬ 
clause (3) alTords. As I have mentioned earlier the court can certainly dismiss 
the application if it is of the opinion that any such action is not in the 
interest of the minor.” 

In our submission, it is not merely the question of statutory protection 

137. Labhu Ram Vs Bhag Mai, 54 I.C. 926; Kaliappa Vs. Deivasingamant, 18 I.C. 27; In re 
Cassumali, 30 Bom, 591. 

138. Taskin Vs. Muhammad Munim, 1928 All. 259. 

139. Refeaence may please be made to earlier part of this work where this ^matter has been 
fully discussed. 

140. Rajagopala Mudaliar Vs. the Official Trustee, 1952 Mad. 79. ' 

141. (1955) 1 M.L.J. 459. 
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Ibat the gyardian has under section 33(3), but a wider question the minor 
IS a ward of the court, i e it is the court who is the guardian of the minor and 
the certificated guardian is merely a delegated functionary of the court, and 
therefore the court in the capacity of the guardian must discharge all its 
duties towards the minor and should never shun to apply its mind, and to 
give advice, direction and instruction on any matter concerning the minor 
or his property 


Power of the Court to Control the Guardian 

Section 32 of the Guardians and Wards Act, 1890 empowers a court to 
define, restrict or extend the powers of the certificated guardian from time 
to time That section runs as under 

“Where the guardian of the property of a ward has been appoint¬ 
ed or declared by the Court and such guardian is not the Collec¬ 
tor, the Court may, from time to time, by order, define, restrict or 
extend his powers with respect to the property of the ward in such 
manner, and to such extent as it may consider to be for the 
ads*antage of the ward, and consistent with the law to which the 
ward is subject ’’ 


As the minor is the ward of the court the moment the court appoints a 
certificated guardian, the court as the supreme guardian of the minor has a 
large share of responsibilities and duties towards the minor and his property. 
After entrusting the certificated guardian wiih the functions and responsibili* 
ties of the guardian, the court may not do any thing actnelv and directly 
towards the management and administration of the minor’s property, but U is 
m the fitness of things that it should retain the ultimate and final word m the 
matter and whenever it deems fit may intervene m the discharge of its 
functions and responsibilities Section 32 purports to do just that Since the 
cen,Seated guardian, under this section it can 
the powers of the guardian whenever it deems it 
minnr u It t: A ‘*5 powers m respect to the 

the minor some advantage or^nefit on 


the or limitations firstly, 

it should be consistent with th of the minor, and secondly 

u snouia oe consistent with the persona] Jaw of the minor 

' In Silabai Vs Shankar wKr^n. j 

■»hlch h, was appomlEd Guardian of tte proparty m respect to 

Nafpar Jadrcal Siim.ssioMr's CoL ’r’’''"' '-“''‘‘'’"P" 

^-_______ Mid that the iml court has no power 

U919)52I C.36S 
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to order the guardian to deliver possession of the property in respect 
to which he. has been appointed guardian, unless the powers of the 
guardian have ceased for any of the reasons . enumerated in 
section 41 of the Act. The court further said that the powers of the 
court under section 32 can only be exercised in the interest of the minor and 
they cannot be invoked by persons claiming adversely to the minor, who 
have their remedy in a regular suit.”® In Khatun Begum Vs. Ejaz Ahmed”^ 
where mutawalliship devolved upon a minor under the terms of a trust deed, the 
court directed the guardian to appoint another person as a mutawalli pending 
the minor attaining majority or till some one was appointed by a regular suit, 
it was held that under section 32 the court has power to do so. Under 
Mohammedan law mother has no power to deal with the property of her 
minor son, but if she was appointed a guardian by the court, she could 
exercise all the powers of a certificated guardian and could deal with the 
properties of the minor. The power of suspension of the guardian can be 
exercised by the court under this section.”® 

MATTERS FOR WHICH NO PRIOR PERMISSION 
OF THE COURT IS NECESSARY 

It has been seen earlier that it is for alienation alone that the prior 
permission of the court is necessary under the Guardians and Wards Act, 1890. 
For no other act of management and administration of minor’s property the 
guardian is required to obtain prior permission of the court. In the act of 
management he can do all that he can do lawfully. In Kappathammal Vs., 
Sekhi,”® after the death of the father the mother of the minor was appointed 
guardian by the court. The father had left another widow also. Both the 
widows were entitled to one-fourth share each under the Hindu Women’s 
Right to Property Act, 1937. The mother-guardian appropriated one-fourth 
of income of property to herself and allowed another one-fourth to the co¬ 
widow. This was challenged. The court said that since under the Act of 
1937.each widow was entitled to one-fourth share in the properties left by the 
father of the minor, the appropriation of the income to that extent by the 
guardian to herself and to her co-widow was within her powers of the adminis¬ 
tration and management of minor’s properties as guardian. , 

In view of the fact that the Guardians and Wards Act has left a very 
wide sphere of administration and management of the minor’s property to 
the intelligence and judgment of the guardian—a responsibility which every 
guardian may not be able to discharge successfully—, the High Courts have 

143. see also, Rani Mohani Vs. District Judge. Mursidabad, 1937 Cal. 424 Hosur Kasipathy 
Vs. C. P Venugopal, (1950) 1 M. L. J. 184. 

144. 37 I. C. 885. 

145. Urmila Sundari Dasi Vs. Rati Kanta Sahu, 40 I. C. 397. 

146. 1957 Mad. 195. 
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under secuon 50 framed Rule. ^BuUUng oei.a,u .“"S'”' 

by .hem However, no prror per- 

mission IS necessary 

to the CoUowfflg pages some important matters ““S- 

meat and administration of minofs property m respect to which pno 
mission of the court is necessary, are dealt with 


Investment ^ of the guar- 

Investment of minor’s properties is one of the mam t ^ 

dian, and one of the very imporlan. »"<> “-'y'■=‘etnrn, 
respect It has been said the guardian s concern ^ by the 

but manroum secuiity for the investment ™iesi« 

Rules passed by the High Courts under section 50 of the Act riit 
which operate m Punjab are as under 

“Rule 13 When the Court deems it necessary to direct the 

to open an account m a bank the account shall be in the name o e 
through the guardian in the Post Office Savings Bank or m the Slate 
India or in any other bank approved by the High Court K J’ 
of the current expenditures and of the ward’s maintenance there s o 
any balance, such balance should be invested by the guardian m y » 

promissory notes or m any other securities mentioned m Clauses (a), (b), \ 
and (d) of section 20 of the Indian Trust Act 


“Rule 14 In cases in which the ward’s estate is under the manage 
ment of the Government, in the person of the District Judge, Collector or 
other Government Officer, surplus money may be investd m Governiuen 
promissory notes purchased through the Accountant General and held m sa e 
custody by the Controller General The income of the estate required for 
current e’lpenscs of the manag'*menl of ihe estate and the maintenance an 
education of the ward, should be deposited in theireasuiy ”*** 

147 These rules were framed by the Lahore High Court, they operate in the Stale of 
Punjab with necessary modcfic'itons made by the Punjab High Court 

148 The relevant rules of olher High Courts may also be noted 

Bombsy < 

‘ Rule IS (a) The court shall in all cisat -an lisr the propriety of matcinS orders 
under section 32aod4i(H Js to invest n nt ofsarplit •ni'iey 

(b) tVhen the court passes orders as to inve>im:nts it shill ordinUiiy 
direct them to be made m sscotiUes mentioned in Clauses (ab (b), tO and (d) o 
section 20 of the Indian Trust Act or in the Government Savings Bank 

(c) When the court permits investment to be made in any othe 
securities U shall record iis reasons for so doing ” 

Madras 

“Rule 20 Payment [nfo Court by gaurdian —Unless the court for reasons to bi 
recorded in wnling, otherwise orders, and euccpting any moneys or securities difccte' 
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All the High Courts have taken into consideration section 20 of the 

by the court to be paid or retained by a guardian for specific purposes all moneys 
and securities for the money belonging to his ward, received by, or in possession or 
control ,of, a guardian, shall, after deducting any costs, charges and expenses of the 
guardian properly, incurred, be paid into the court, to the credit of the original 
petition under which the guardian was appointed or declared. 

“Rule 21 : Investment : Unless the court so orders, moneys belonging to the 
wards shall not be invested in securities other than those specified in the Appendix 
to this Chapter.” 

The Appendix contains the following : 

“Securities in which trust moneys, moneys to provide for legacies and moneys 
belonging to wards, may be invested in ; 

“(a) Promissory notes, debentures, stock or other security of the Government of 
India, or of the United Kingdon of Great Britain and Ireland. 

“(b) Bonds, debentures and annuities charged by the Imperial Parliament on the 
Revenues of India. 

“(c1 Stocks or debentures of, or shares in. Railway or other companies the interest 
whereon is guaranteed by the Secretary of State for India in Council, 

“(d) Debentures or other securities for moneys issued on behalf of any munici¬ 
pal or local body, under the authority of any act of a Legislature established in 
British India. 

“(e) First mortgage of immovable property, situate in British India, provided that 
the property is not leasehold fora term of years and that the value of the property 
exceeds by one third, or, if consisting of buildings, exceeds by one half, the mortgage 


“(f) Deposits not exceeding three thousand rupees in a Government Savings 
Bank.” 

Mysore : 

“Rule 8 ; Where the property of the ward consists of money and cannot be 
applied immediately or at an early date to the purposes of the ward, the guardian 
may invest the money on all or any of the following securities, and on no^ others . 

“(a) In promissory notes,- debentures, stocks or other securities of the 
Government of India or the Government of Mysore; 

“(b) in stocks or debentures of, or shares in. Railway or other companies 
the interest whereof shall have been guaranteed by the Government of Mysore or tlie 

Secretary of State for India; _ j ■ tr- j -r, 

“(c) in Mysore Government Savings Bank Deposits, and in Fixed Deposits 

in the Bank of Mysore; . 

“(d) in debentures and securities for money issued \v]th the sanction of the 
Government of Mysore by any Municipal body or City Improvement Trust in any 

town in ^ mortgage of immovable property situate in the State of 

Mysore: provided that the property is not a leasehold for a term of years and that 
the value of the property exceeds by one-third the mortgap money; ,, 

“(f) any other security with the previous sanction o. the High Court to be 

°'^^*“Ru1e9.'* A ^guardian of the property of a ward, appointed and declared by the 
court and not being the Deputy Commissioner, shall, if required by the court deposit 
current account in a Bank approved by the court, any money of the ward which 
is not required for investment or immediate disbursement; and shall, if so required 
bv the court deposit for safe custody in a bank, treasury or other safe place approved 
by the court, all securities for money belonging to the ward except those, if any. 
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Indian Trust Act,'” in framing thesr rules for the investment of the minor's 
which the court thinks fit to authorize bim to retain in bis own custody '* 

Bibar 

• Rule 14 Moneys belonging to a ward shall not, without the leave of the District 
Court, be invested m securities other than those inentioncd lo Clauses (a), (b), (bb), 
(c) and (d) of section 20 of the Indian Trust Act 1682 (II of 1882), or deposited in any 
Bank other than a Government Savings Bank*' 

Calcutta 

“Rule 20 Unless the court, for reasons to be recorded in writing otherwise 
orders and excepting any money or securities directed by the court to be paid or 
retained by a guardian for specific purposes, all moneys and securities for trocey 
belonging to his wards, received by, or in the possession or control of, a guardian, 
shall, after deducting any costs charges and expenses of the guardian properly incur¬ 
red, be paid into the court, to the credit of the original petition un'cr which the 
guardian was appointed or declared 

'Rule 22 invMfmeni Unless the court so orders, moneys belonging to wards 
shall not be invested in securities other than those specified in the Appendix to this 
Chapter * 

The Appendix is on the basis of section 20 of the Indian Trust Act 
149 Section 20 of the Indian Trust Act runs as under 

Where the trust property consists of mooey and cannot be applied immediately or at 
an early date to the purposes of tt e trust, the trustee is bound (subject to any direction 
contained m the instrument of trust) to invest the money on the following securities, 
and on no others — 


(a) In promissory notes debentures stock or other securities of any State 
Government or of the Central Government or of the United Kingdom of Great Britain 
and Ireland 

Provided that securities both the principal whereof and interest whereon shall 
have been fully and unconduiooally guaranteed by any such Government, shall be 
«'■>>■> «»”»<■. to be sccoTiDe, or such Oovemmeot 
(bj In bonds, debentures and annuities charged or secured by the Imperial 
Paili.meji betor, the Hittmh da, ofAogwt 1947 on the teveraesotlodiaorot 

the Governor General m Council or any province 

“'.I""'''P'b oooiooe, shall be invested 
Lfted mvol'lT, teraiioablo a„„„,t, „„i„, as.otin, land has been esta- 

..ve,,„erS;XMl’SeX"ld‘”' 

India pat cent stoat, Indta two 
Aoe«,rtw "a! ' other capital „„t which before the ISth da, of 

aulhontsofanActorPaJhaiiientS'tbS'u K ^*^'1.'°' Councif under the 

which was issued hv ih^^w . r ^ charged on the revenues of India or 
Couna,rdTt5'^ro™^^ Governor General in 

‘(C) In Slocks and dVssflvI! r 1935 

interest whereon shall have been other companies the 

Cdutial or by the Centraf rnti by the Secretary of State for India in 

Co-operative Bank Ltd the interest*” *“ of the Bombay Provinaal 

Secreury of State for l^dia in SS, guaranteed by the 

•Idl In debtntnte. or olb«sTOn".?L^'‘"“°'''"""'“'‘’'®‘""'’“'' , 

any (Central Act Or Provincial Act ivsued, under the authority of 
port trust or city improvement trust tn behalf of any municipal body, 

To.n.„th,oto„heh,So,;hT"™;^”„;Vs?n„^T(iX^ 
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property. Although the position of the guardian is not identical with the 
trustee, yet the courts for various purposes, and especially for the purpose of 
investment of the property of the minor, put the guardian at par with the 
trustee. This is the reason why the rules of almost all the High Courts are 
modelled on the basis of section 20 of the Indian Trust Act. 

As the matter is regulated by the Rules, little discretion is left with the 
guardian. Whenever the guardian chooses to invest minor’s properties he 
must see that he acts in accordance with the Rules. If he complies with the 
Rules, he is safe, he has done his duty. In any case where he has any doubt 
he mav refer the matter to the District Court under section 33.^®® But every 
failure on the part of the guardian to invest minor’s properties would not 
amount to such neglect of duty on the part of the guardian as would enti¬ 
tle the minor to claim compensation from him. The court would look into 
each case and sec whether there was any justification for the guardian’s action 
in not investing minor’s property.^®® 

It may be noted that the High Courts’ Rules deal with the investment 
of moneys of minor and they do not provide any guidance for the investment 
of minor’s other properties. 

The Allahabad High Court in Muhammad Hussain Vs, Najjo^®® said 
that the guardian should deposit the money in the safest investment, even 
though it may yield less interest: in this case the District Judge ordered the 
guardian to invest the minor’s money in Government securities in preference 
to investment in mortgage of landed estate yielding an interest of twelve per 
cent. In Bansidhar Vs. Ganpat Lai®®® the guardian invested minor’s money in 
a newly floated company. The court said that such investment was risky and 
may amount to speculation, and as such was not a prudent act and ordered 

Provided that after the 31st day of March 1948, no money shall be invested in any 
securities issued by or on behalf of a municipal body, port trust or city improvement 
trust in Rangoon town or by or on behalf of the trustee of the Port of Karachi. 

“(e) On a Erst mortgage of immovable property situate in any pan of the territories' 
to which this Act entends; provided that the property is not a leasehold for a term 
of years and that the value of the property exceeds by one-third, or, if consisting of 
buildings, exceeds by one-half, the mortgage money; or 

“(f) On any other security expressly authorized by the instrument of trust, or 
by any rule which the High Court may from time to time prescribe in this behalf: 

Provided that, where there is a person competent to contract and entitled in 
possession to recieve the income of the trust property for his life, or for any greater 
estate, no investment on any security mentioned or referred to in clauses (d), (e) and 
(f) shall be made without his consent in writing.” 

150. Labu Ram Vs. Bhagmal, 54 I. C. 926=157 P. R. 1919. 

151. Ibid. 

152. (1881) A. W. N. 37. 

153. 3C.P. L. R,95. 
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the guardian to return the money to the minor In Ankan Vs Chenappa*^ 
where the guardian took out the moneys of the minor invested m a mortgage 
and advanced it on a promissory note, the court considered such conduct of 
the guardian questionable 

In Gurdm Vs Durgadecn*** the guardian with the permission of the 
court effected a usufructuary mortgage of the properties of the minor stipu¬ 
lating certain rale of interest The guardian look the mortgaged properties 
on rent without permission of the court On the failure to pay rent the 
mortgagee filed a suit for its recovery The mam defence was that the 
guardian did notact prudently m taking the lease, the court said that if the 
mortgage was made for legal necessity and if for any payment under it the 
minor has become liable it is a valid charge on minor’s interest—the mode m 
which the guardian arranged to have the payment made did not in any way 
prejudice the minor The court observed 


“The qubuliat may, therefore, be treated as having been taken for the 
benefit of the minor, and though no express sanction was taken m respect to 
It. U is binding on the minor m the same way as any other act of prudent 
management which the guardian may have done for the protection of the 
interest of the minor or for his maintenance ’’ 


In Kazan Lai Vs Wansaram Mutlidhar^^* where the family business 
of the nnnor was m textiles and money lending, the certificated guardian 

marten «s aralosom to . ,ru,t« t,„d tho rower of the guardian in 
rjTlr t , sp'culativebus.aets was not wider than 

hn ° ° ^ Hindu joint familv he has no power to star! an entirely 

protection and benelit"fnhe ?™d" 

genera "aLe ™'„nr,r 27 are of a 

man of ordinary prudenc wouirriT property ‘as a 

h-te denied that wide latitude to fh"" P™’ the courts 

Just as the courts have refosTd a t™'. “f‘'"''''"''n* 

enjoy If permuted to deal with the T discretion which he would 

prudence would deal wiih as a person jw/y«ru of ordinary 

power to the guardian Rel,a^™ hM Mtm 

taken by the courts on the oho.r for this position 

-rr—-r-obserwmon otkord Watson made m 1887 >■’ 

154 I950Tav Co 3S 

155 54 1 C 19 

156 19» All 890 Rtl.ance ^ _ 

imp a77J-J9Cal 560 ® ” Chaian Mandat Vs Krishna Benetbi. 

157 UaroydVa WhiteUy. (1887112A C.727 
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The learned Lord Justice said that a businessman of ordinary prudence may, 
and frequently does, select investments which are more or less speculative, but 
it is the duty of the trustee to confine himself to the class of investments 
which are permitted by the trust, and likewise to avoid all investments of that 
class which are attended with hazard. This case was relied on by their 
Lordships of the Bombay High Court in In re Cassumali Jawar Bhai Pirgiri,^®® 
where part of the properties of the minor amounting to rupees fourteen lakhs 
were invested in authorized securities. The guardian applied to the court 
that he be permitted to sell the securities and invest the amount in 
buildings. Following the observation of Lord Watson, their Lordships said 
that whatever the guardian says in respect to the increase of the minor’s 
income may be true, but it may as well be risky. Refusing the permission, 
the court observed; 

“The duty of the guardian is primarily to preserve, and not to add to 
the properties of the minor.” ■ 

In our submission, it is true that the guardian should not be permitted 
to invest the money or properties of the minor on speculative business or , 
even in an altogether new business, but then his initiative should not be totally 
thwarted by laying down that he can invest minor’s money in Government 
investments alone or that his sole function in respect to properties of the 
minor is their preservation. It is true that the guardian should not be permit¬ 
ted to take that risk which an average businessman of ordinary prudence may 
take, but then to say that the guardian has to sit tight over the properties of 
the minor is tantamount to depriving the minor of an efficient, beneficial and 
fruitful management. If the management of the guardian does not yield 
sufficient income for the maintenance, education and other expenses of the 
minor, it would mean that later or sooner he will be forced to alienate 
minor’s properties and it may as well happen that by the time the minor is 
sufficiently grown up, there may not be left any property for him. In our 
submission the test for investment for the minor’s properties—both money as 
wdl as other properties—should be the test of benefit of and evident advantage 
to the minor. Although the guardian should avoid risky and speculative 
business and investment should ordinarily be made in safest investments, 
but this does not mean that he cannot take any risk. He may be permitted 
' to take ordinary risks involved in any ordinary business. The guardian may 
not be allowed to act as a businessman of ordinary prudence would act in 
respect to his own business, but then he should be allowed the discretion of an 
average individual of ordinary prudence. In our submission the High Court 
Rules which were framed in the later part of nineteenth century or early part 
of twentieth century have become out of date. In our submission in framing 


158. 30 Bom. 591. 
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ibc Rules the standard laid down for the trustee m respect to investment lo^ 
section 20 of the Trust Act should not be the sole guide, as position of the 
guardian and trustee is not the same, eten though the guardian may have in 
respect to some matters the responsibilities of the trustee The test should 
not be merely the test of safest investment but the test should be the benefit 
of the minor—the investment should ordinarily be such as to bring sufficient, 
income for the up keep of the minor—that may be done by taking ordinary 
risks though risky business and risky investment should certainly not be per¬ 
mitted by the Court 


It has been submitted earlier that with the permission of the court 
under section 33 of the Act, the guardian can do each and every thing m 
connection with the management and administration of the estate of the 
minor In Beneras Bank Ltd Vs Dip Chandra*** a guardian borrowed an 
amount of Rs 7000/- after obtaining sanction of the court under section 33 
of the Act He also executed a promissory note m favour of the creditor On 
the suit of the creditor to recover the amount and on the minor averring that 
there was no necessity to borrow the amount, the court said that if necessary 
inquiries were made as to the existence of the necessity and if the loan was 
advanced after the sanction of the District Judge, the estate of the minor was ' 
hible as the creditor has no duty to sec that the money was applied for the 
necessities of the minor In Rai Syam Bahdur Vs Ramesbawar Parsad,**® 
t le Patna High Court said that a loan contracted by a certificated guardian of 
a minor \>uh the prior permission of the court was binding on the minor 
In Babooram Vs Saidun nissa‘« a certificated guardian applied to the court 
tor permission to sell certain properties of the minor One Babooram 
applied to the court for permission for the purchase of the same The court 
properties and ordered that a draft 
hv*^ fhl fv prepared and accepted 

Babownm? ^rr considered to be sufficient acceptance of 

to Durchase thp tir properties Subscquentlv Babooram failed 

Ihty fcched a ImltteMLn R?So"" Tr' auctioned and 

•ipiin« Tu B'rardian filed a suit for damages 

by ih' cuardnn vwth ' since the contract was entered into 

marntnaMc 1-^nuss.on of the court, .he sun for damages was 


.- Vs BaIajiVasudcoAthavale»Mhe‘ 

•S') 1936 All ni 
160 m2 Pat 441 
•61 11913) 15 All 499 

Bom ■'“'■oSl'inlarV N.ftn. 1932 Bom TO. Nog,„da, V Bh.mrao 1M3 
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question before the court was ; Whether a minor is liable on a promissory 
note executed by his guardian with the sanction of the court ? The court after 
referring to Waghela Rajsanji Vs. Masludini®^ and Shri Ranmalsinghji Vs. 
Vadilal^®^ said: 

“The principle which seems deducible from them is that although a 
guardian can under certain circumstances sell or charge his ward’s estate or 
property, he cannot bind him personally by a simple contract debt, nor can 
he bind his estate except by a document purporting to bind it.” 

Mr. Justice Rangnekar then observed : 

“In my opinion it is too late in the day to contest the position that a 
guardian cannot personalty bind his ward bj' contract which does not purport 
to bind his estate.” 

As to the permission of the court, the learned judge said that the 
question before him was not whether the guardian acted prudently or not or 
whether he executed the promissory note in the course of a faithful perfor¬ 
mance of his duty, but the question was whether he could bind the minor per¬ 
sonally by contract which they made in their own name and on the face of it 
for themselves. Then he said: ‘That question as I have pointed out, can 
only be answered in one way having regard to the authorities not only in 
this court but also in other courts.’ 

In Margaret Lornie Vs Abu Backer Sait^®® the certificated guardian 
took a loan of Rs. 15000/- on the security of a promissory note for the purpose 
of discharging the debts of the minor’s father and for running the business 
efiiciently. The creditor filed the suit to recover the amount. Inter-alia, it 
was argued that the guardian has no authority to borrow and the promissory 
note cannot be enforced against the minor. The court said; 

“. even if the guardian in this case has ineurred the debt for the 

necessary purposes of the minor’s estate, this would not by itself entitle the 
creditor to obtain satisfaction from that estate direct, if his contract was with 
the guardian personally.” 

It may be noted that in this case the court found that the loan was not 
for the benefit of the minor. Had the finding been that it was for the benefit 
of the minor, the court would have held the loan recoverable from the estate 
of the minor on the principle of subrogation ; the court earlier observed'®® that 
the remedy of the ereditor was indirect on the prineiple of subrogation. 

163. (1887) 11 Bom. 551. 

164. (1894) 20 Bom. 551. 

165. 1939 Mad. 414. 

166. Reference was made to the Full Bench judgement in Ramajoggyya’s cas, (1919) 42 
Mad. 185. 
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Further, the learned judges were aware of the fact the rule was different 
Under Hindu law and Mohammedan law*” Why the same rule could not 
apply to the present case where the minor was Christian was not explained 


In Phatram Vs Ayle Khan*** the Allahabad High Court said that when 
a loan was taken by a guardian on behalf of the minor for necessity or for the 
benefit of the minor, the minor’s estate was liable As to the principle laid 
down in Waghela Rajanji Vs Masludin*** that the guardian cannot contract 
in the name of the minor so as to impo »2 a personal liability on him, the 
court said that the creditor was not seeking a personal decree against the 
minor The question whether the guardian could bind the minor’s estate 
otherwise than by a document purporting to bind it was left open Kundkar 
and Lodge, JJ of the Calcutta High Court m Anil Kumar Das Vs Smt 
Prabhavati”* said that “und^r section 27 of the Guardians and Wards Act, 
a guardian may, subject to the provisions of the Act, do all acts which are 
reasonable and proper for the realization, protection or benefit of the property 
Other sections m the Act place restrictions on the guardian’s power to 
alienate or charge the immovable property of the minor It follows that the 
restriction contained m section 29 of the Act and the provisions of section 31 
o not apply to a mere borrowing” In this case money was borrowed to 
improve the finances of the minor’s business The court said that a creditor’s 
'succeeds in proving that he made adequate enquiries 
and satisfied himself as to necessity for a loan, he need not prove that the 
money was actually expended for the benefit of minor's property * 


considered the question m Firm Rambehari 
where the guardun borrowed money 
obtamed^fnf •>, 1 business of the minor No prior sanction was 

of Secons 27 of .htAorolS^d ' ’ 


IS 1.0 'ho Act, thoroforo, .t .s plain that there 

such and for such borm^" ° ***’ guardian of propuru to borrow loan as 
provided however that h^t”" P'cvious permission of the court is necessary, 
or benen. of .he property "ft" ” t 


eiitered^nto°b}''a MardSi' h°™d personally by contract 

■- - huaroian Wb icb does not purport to charge his estate, the 
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court said that here there was no personal contract, the money was borrowed 
by cerlif'cated guardian of the minor for necessities of the business, and the 
minor would not be personally liable under the decree. 

In Narayan Vs. Ankhy*"^, a certificated guardian entered into a contract 
with the plaintiff for the sale of certain lands belonging to minor for a certain 
price, provided the sale was sanctioned by the court. The sale was sanctioned 
but at a higher price. The guardian sold it to a third person. The plaintiff 
filed a suit for specific performance of the contract. The court said that the 
contract could not be enforced since at no time it was a completed contract; it 
was contingent upon the sanction of the court and the court did not sanction 
the contract as it was. In Jugal Kishore Vs AnnudilaT^® the court said that 
no court would, even if it could, make a decree for the specific performance of 
a contract affecting a minor unless the contract was shown to be for the ben- 
fit of the ratnor. In Jnnatunessa Bibi Vs. Jankinath’^® a certificated guardian 
entered into a contract with the plaintiff for the sale of certain properties of 
the minor with the sanction of the court. On the refusal to execute the sale- 
deed by the guardian the plaintiff brought a suit for specific performance of 
the contract. Distingushing the case of Mir Sarvarjan^’" the court said that 
since the agreement to sell property was entered into with the sanction of the 
court, the contract was within the competence of the guardian and therefore 
enforceable against the minor. The question again came before the court in 
Tarani Kumar Vs. Sarish Chandra Das^’®. The guardian entered into a con¬ 
tract for the sale of certain properties of the minor with the plaintiff. The 
agreement after reciting necessity stipulated that in case the court would 
accord sanction the transaction would be completed, but on the refusal of the 
court to give sanction the plaintiff would be entitled to the refund of the ear¬ 
nest money and the contract would come to an end. The sanction was accord¬ 
ed by the court. Then, the grandmother of the minor put in an application 
that the properties should be sold subject to her charge of maintenance. The 
guardian informed the court that the plaintiff was not willing to purchase 
the properties subject to the charge; consequently the propeties were sold by 
auction. The plaintiff filed the suit for specific performance of the cont¬ 
ract. The court said that if the contract is specifically enforceable then the 
court should see whether it is beneficial to the minor, if it is not the specific 
performance can not be granted. The court is competent to change its order 
before the property is conveyed if it thinks it necessary in the interest of the 
minor. 

In Chitturmal Vs. Jagannath Parsad^” the guardian court granted 

174. (1886) 12 Cal 152. 

175. (1895) 22 Cal. 545. 

176. {1917)22C. W. N. 477. 

177. Mir Sarvarjan Vs. Fakhruddin (1912)39 I. A. 1=39 Cal. 232. 

178. 1925 Cal. 1160. 

179. (1907) 29 All. 217. 
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permission for the sale of certain properties of the minor m favour of the 
plaintiff, but when it found another purchaser offering more, the permission 
Vras revoked and properties were sanctioned to be sold to another On the 
plaintiff’s suit for specific performance the court said that it ‘will not allow a 
bargain made by improvident guardian to be enforced against the interest of 
the minor, if it be shown to be a bargain made to the detriment of the minor 
In Walidad Khan Vs Janak Singh'®* where the plaintiff who purchase 
certain properties of the minor was dispossessed, the court said that he was en¬ 
titled for the refund of purchase money In Baburam Vs Saidunissa'*' a cont¬ 
ract was entered into by the guardian with the permission of the court The 
court said that Mir Sarvarjan’s case*®* did not apply to certificated guardtan 
and therefore the contract was held valid'®* 


Foster, J in Abdul Haq Vs Mohammad Yehia Khan'®*, where the 
plaintiff sued for the specific performance of a contract entered into between 
him and the certificated guardian of the tnior without the prior permission 
of the court, said that a contract of sale made by the guardian without the 
prior permission of the court was incapable of being enforced specifically In 
Gobardhan Lai Vs Sheo Narayan'®* the learned judges'®* said that ‘Foster, I 
may have put the proposition a liUle more b’’oadly than the facts warrant* 
cd, but there is no reason to take the view that it was the opinion of Foster, J» 
that a contract entered into by the certificated guardian without the sanction 
of the court IS not capable of being specifically enforced if sanction is after* 

wards obtained by the certificated guardian ’ The court said that there is no 
bar under the Guardians and Wards Act upon the right of a guardian to enter 
into a binding contract with an intending purchaser, such a contract will not 
undoubtedly, give a right to the guardian to sell the properties unless the per¬ 
mission of the court was obtained According to them, such a contract «as 

contingent upon the permission of the court, when the contigcncy happen®, 
then by virtue ofthe sanction the contract becomes completed one and then 
It IS not necessary for the guardian to once again solemnly enter upon an¬ 
other contract The learned Judge said 


^ Somgjoo Ux away to suggest that a certificated 

s^nchon r,r iu ^ With an intending purchaser without the 

_ ^ istrict lu dge^and that the intending purchser has no right 
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to sue the minor for specific performance after the sanction has actually been 
accorded.” 

Thus, to sum up on the basis of the above review of the authorities the 
courts have held that the guardian has power to borrow money,to execute 
a promissory note^®® and to enter into a contract^sa behalf of the minor 
with the sanction of the cout. The predominant view is that if the money was 
borrowed or the contract was entered into without the sanction of the court, 
it would bind the minor and can be enforced against him, provided the other 
party has made proper and bona fide enquiries and further provided that the 
transaction was for the benefit of the minor or his estate or for necessity^®® 
All the authorities hold that in no case personal laibility can be imposed on 
minor. 


In our submission, if a guardian can enter into a contract, can borrow 
money or execute the promissory note with the permission of the court 
he csn also do so ivitbout the permission of the court provided the transaction 
can withstand the test of necessity or benefit, which is in every case the touch¬ 
stone of the liability of the minor’s estate. This is so because no where in the 
Act^®^ there is any limitation laid down on the power of the guardian in this 
sphere nor is any such limitation desirable. In every case where the guardian 
is entrusted with the management and administration of minor’s property-and 
that is what a guardian of the property of a minor is required to do—per force 
he would require these powers for efficient and proper management and ad¬ 
ministration. The coui ts have been very much inclined to take this view in 
their reasoning but it seems some thing somewhere mars a clear judicial think¬ 
ing, as if a spinet is thrown, and the thread is torn asunder This spinet, in our 
submission, is the Privy Council decision in Mir Sarwarjan Vs. Fakruddin^®® 
which has marred the clarity in the judicial thinking now for about a little 
more than half a century. That was not a case under the Guardians and 
Wards Act. The other case which has caused some difficulties is Waghela 
Ransanji Vs. Masulidcn^®®. The was a case under Hindu law, again not 
under the Guardians and Wards Act. 

The oft-quoted passage from the decision in Mirsarvvarjan’s case runs 
as under; 

“They are, however, of the opinion that it is not within the competence 

187. Beneras Bank Ltd. Vs. Deep Chand, 1936 All. 172. 

Rai Syam Bahadur Vs. Rameshwar Parsad, 1942 Pat. 172. 

188. 1936 All. 172. 

189. Babooram Vs. Saidunnissa, (1913) 25 All. 499. 

190. Phatram Vs. Ayle Khan, 1927 All. 55; Anil Kumar Vs. Prabhavati, 1940 Cal. 532; Firm 
Rambehari Vs. Maikha Sethari, I960 Pat. 271. 

191. This view in justified of the generality of the provision in section 27. , 

192. (1912) 391. A. 1 =39 Cal. 232. ' 

193. (1887) 11 Bom. 551 = 14 I. A. 89. 



174 


The Lav? Review 


of the inanag**! of minor's estate or within the conpetence of a guardian of a 
minor to bind the minor or minor’s esUte by a contract for the purchase of 
immovable property, and they arc further of the opinion that as the mmor in 
the present case was not bound by the contract there was no mutuality, and 
that the minor who has now reached his majority cannot obtain specific per- 
formace of the contract ” 


Attempts to distinguish and confine the raun cfissidendi of this case have 
been made variously The general and broad proposition that is deduced from 
the decision and which has created difficulties is the guardian has no power to 
impose any habhty on the minor or his estate by entering into a contract with 
a third party The Wagliela’s case is considered to lay down that the guardian 
cannot impose any personal covenants on the minor From this another 
broader proposition is deduced A guardian cannot personally bind his ward 
by contract which does not purport to bind his estate The result to which 
some of the decisions had us is a total prohibition on the oart of the 
guardian to enter into any type of the contract which fails to bind the minor's 
estate That this result is most undesirable and most unwarranted is obvious 
The fallacy of the argument becomes crystal clear when we realize that the 
courts have not been zealous to apply this principle to those contracts which 
are entered into with the prior permission of the court 


The sanction of the court to a contract does not imply any special 
sanctity to the transaction When the Legislature laid down in section 29 that 
the mmot s property cannot be alienated without the prior permission of the 
court, the reason was to provide adqoate protection to the minor to substitu¬ 
te a responsible and intelligent agency in place of a guardian who may be 
irresponsible, careless and sometrms, stupid it rnay be noted that an aliena¬ 
tion without prior permission is not void it is merely voiadable at the intance 
of the minor Section 33 was enacted with a view to pull up an over-carefull 
guardian who mav not sur to activity when it ,s most needed because he does 
notwntto lake t.sk and mvolve himsdr Tha generaltenor of Ihe Act 
,s to leave to the prudence of the euardian all raat,,,, ,elatmg to adro.mslra- 

retth: “nor'"" proper 
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to act and take decision. The sphere of his action should be as vdde as the 
need of the management and administration of the property of the minor. 
Any person who deals with the guardian of the property of the minor must 
satisfy himself that the transaction which he is entering with the guardian 
is for necessity or for benefit of the minor or his estate. If he does so, 
he is safe, and need not do more. 

Then, when it is said that covenant of a personal nature cannot be 
imposed on the minor or that the minor is not personally liable under a con¬ 
tract, what is meant thereby is that the maximum liability of the minor is to 
the extent to which his propeities are under tiie management and administra¬ 
tion of the guardian, i.e. the liability is co-extensive with the properties of the 
minor under the control of the guardian. Understood this way there cannot 
be any dispute or difficulty in the_ application of this principle : whether 
or not a contract purports to bind estate of the minor, or the property 
is specifically made a charge under a transaction is immaterial. That is the 
final limit of the minor’s liability. 

Again, in some of the cases^*® it has been held that a contract for the 
sale (or for the purchase) of minor’s property without the permission of the 
court is a contingent contract, contingent on the court sanctioning it. In 
our submission there is fallacy in Uiis argument. What court sanctions is 
not the contract but the alienation. Even if the court has sanctioned a cont¬ 
ract for the sale of minor’s propaity it can later on withdraw that sanction if 
it considers that the contract is not for the benefit of the minor: since that 
finding cannot be challenged by the prospective purchaser, he has no other go 
but to accept it. It is only when the court sanctions a sale and the transac¬ 
tion is carried out that the court cannot change its mind In view of this 
why the contract should be considered contingent one fails to understand. 
Suppose, a contract is entered into by a guardian tor the sale of minor’s pro¬ 
perty. The transaction is for the benefit of the minor. But suppose then the 
guardian sleeps over it, or say both the guardian and the other party to the 
contract sleep over it. Should it not be enforced if the other party brings the 
suit and convinces the court that it is for the benefit of the minor ? Or can a 
minor (may be through a next friend) not bring a suit for its enforcement ? 
Or, if the other party refuses to fulfil his pait of the contract, can the guar¬ 
dian not enforce the suit ? In our submission it is immaterial whether the suit 
for the enforcement of the contract is by way of suit for specific performance, 
or suit for damages. In our submission, all that is required in such cases is 
that the person seeking to enforce the contract must convince the court that it 
was for necessity or benefit of the minor or his estate. If he succeeds in this, 

195. see Narayan Vs. Ankhy, (1886) 12 Cat. 152; Gobardhan Lai Vs. Sheo Narayan, 1929 
Pat 202. 
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the coTittaet shouW be enfoTced, whetbei aga«vst the mmor ot in favont of the 
minor. 


In case a transaction (other than alienation which must be sanctioned 
by the court to be valid) is sanctioned by the court under section 33 (as that 
IS the only provision in the Act under which this can be done), it would 
provide protection both to the guardian as well as the other party But what 
IS emphasised here is that no such sanction is necessary for the validity of the 
transaction 



THE CONCEPT OF LAW & THE PERSISTENCE OF THE 
‘ETHICAL’ ELEMENT 

By Dr. Shiv Dayal* 

How did law make its appearance in human society ? According to 
Grotius it arose from a social instinct (appetitus societatis). To Hobbes 
the reason lay in a fear of war of all against all (bellum ominum contra 
omenes). For Thomasicus Law arose from a desire for happiness and accor¬ 
ding to Wolff from a craving for perfection. Whatever the springs of action 
behind law, it has, since the dawn of civilisation, exercised an all pervading 
influence on human mind. Whether law is viewed as a secular code of 
conduct or as an instrument of executive action to enable the effectuation of 
policies of the State or as a purely logical deduction from self-evident rules or 
abstract a priori principles or as an expression of divine will or divine reason 
or as a manifestation of dictates of nature to human reason—one thing 
appears to be evident that it has been made for and enforced by human 
agents. Even when a superior or supernatural origin is attributed to law the 
spokesmen in all cases have been human beings. Consequently, law always 
has its roots in the set up in which it is made. If and when law has no roots 
in the set up in which it has to operate it tends to miss its mark and to 
whither away. 

At all times and in all ages ideas of law have per force been conditioned 
by the peculiar problems and needs, of that age and society. However, 
there have always been and perhaps there will always be, two main 
currents in the ideas about law—the Idealistic and the Practical, 
the ethical and the analytical, acting and reacting upon each 
other. Sometimes the idealistic trend has predominated while at other times 
the practical, depending upon the needs of the time, society etc. At all times, 
however, law has served only one need that of “Social engineering” as Pound 
prefers to call it. It is wrong, perhaps impossible, to posit constants and yet 
the human mind is so constituted that it cannot, for long, if at all, ignore the 
‘subjective conditions of human existence’ and hence ideah'stics strains implied 
in the concept and function of law always come in. Whenever that idealistic 
trend has been deliberately rooted out law has degenerated into the form of 
ruthless power as under the Nazi regime. The “inner morality of law”, the 
“irreducible absolute minima of justice” has been, and will always be, the 
permanent element in the concept of law in every progressive and civilized 

*LL.M. (Lucknow), Diploma in International Law (Manchester), S J.D. 
(Michigan), Reader in Law, Panjab University, Chandigarh. 
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society even though the tendon between “Positive Law” and “Higher Law” 
might, and perhaps will, always remain Legal thinking m the twentieth 
century is no exception to this general rule The Radbruch Fuller Hart 
Controversy illustrates' this to some extent The term Higher Law at oi ce 
brings into focus the concept of Natural Law Prof Friedmann rightly 
observes' that Natural Law has, at different times, been used to support 
almost any ideology yet the most lasting theories of Natural Law have undoub¬ 
tedly been inspired by two ideas- ot a universal order governing all men, 
and of the inalienable rights of the individual ‘‘Reason" and ‘ the Nature 
of man”, observes Prof Stone,* are the starting points of all Natural Law 
thinking 


However, no fixed meaning can be attached to the term Natural Law * 
This IS so, Prof Pound points out, because theories of Natural Law have not 
been evolved to explain any given tvgal system, but rather to serve an ulterior 
end, VIZ the fulfilment of the social need of the age During its entue 
course of existence Natural Law has passed through its revolutionary as well 
as conservative stages* but one notable feature of the various stages m the 
life of Natural Law has been that ii has been viewed as having both a cons¬ 
tant as well as variable content Natural Law has had a tremendous impact 
on Positive Law * It has always tended to bring in an identification of Law 
to morals' and this, in fact, has been both its strength as well as weakness 


Rudolf Stammler spoke of alt Positive Law being an attempt at Just 
Law The term ‘Just’ has a relative and not an absolute meaning Kohler’s 
emphasis svas on Natural Lat» wth a "Variable Content"* because to him law 
tanes rvilh culture Del Vrohio . Gey. Rommen,' etc emphastsetl m 
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greater or less degree the variable content of Natural Law. There have been 
at the same time, in various epochs. Schools and writers who have spoken of 
and believed in a constant or fixed content of Natural Law. 

It is in this context that we will attempt an examination of the philoso¬ 
phy of law and concept of law in the Hindu thought and will then draw some 
tentative conclusions as to what, broadly speaking, the term law connotes and 
implies. 

What does Philosophy of Law mean ? In the popular sense philosophy 
of law means a man’s slant or bias or aggregate of slants and biases.® 
Hegel’s treatise was entitled as “Philosophy of Law”. Plato, Aristotle, Hobbes, 
Kant and others are known as Philosophers of Law. Austin defines Jurispru¬ 
dence as “Philosophy of Positive Law”. Pound’s “An Introduction to the 
Philosophy of Law” is there. When one goes through the writings of rheh 
like Oordazo and Holmes one finds significant and abiding effect of legal 
philosophers on them and these two, like many others, have influenced legal 
thinking. Does philosophy of law mean “views bn the ultimate ideas of the 
origins, nature or ends of law’’.“ John Dewey points out^' that the distinc- 
tibn between what happens to exist at a given time and what might and 
should be, and the need for such a conception of the latter as will provide 
principles for organizing, justifying, and/or disapproving and reforming some 
aspects of what exists seem to be at the back of all movements that fall in 
the field of legal philosophy. He includes under this (aj standard, or criteiion 
by which to evaluate existing legal regulations and practices—determination of 
the end and standard being ultimately bound up with the determination of an 
ultimate source, ,(b) grounds upon which existing legal affairs including rules of 
law, the work of legislation, judicial decisions, and administrative practices 
can be legitimately and profitably evaluated. Patterson sets another aim^- 
when he says that the legal philosopher is concerned with penetrating beneath 
the assumptions of a going body of law, with exploring the relation of law to 
other sciences and disciplines, to other bodies of facts He is also concerned 
with the internal order and functioning of the body of laws. 
He, however, primarily concerns himself with the externa] relations 
of law—its relations with government, with society . and with 
justice. Thinkers thus disagree with each other in their outlook on 
the “philosophy of law”. At another place Patterson raises the question 
“what to look for in a philosophy of law”? and answers this^® by setting down 

__ ’’ 5 ; 
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that Jt should include the concepuon of state and its functions to society, 
conception of law, conception of justice, basic assumption about human 
natuie, basic metaphysical and ethical assumption, basic political or govern 
mental doctrines etc etc All these wnters start from their own 
standpoint and withm the confines of a self-set aim try to explain or pro- 
pound their ideas The conflict or seeming controversies about the content 
of the Philosophy of Law or about the origins, sources or ends of law are 
apparent only and not real for, more often than not, each one of them is iti a 
way right and yet all of them may be in the wrong, if they assert that theirs 
IS the only correct view The differences in views resemble a pnsm every 
surface of which reflects a different view but no single surface reflects the 
whole Thus ideas about the function of law constitute what is termed as 
the philosophy of law The ideas about the function and hence about the 
philosophy of law are mevitafaly conditioned and influenced by comempordiy 
social miheu 


"What was the Hindu Concept of and about Law Hindu Law is said 
to have the oldest pedigree of any known system of Jurisprudence which 
even now does not show any sign of decreptitude** It was developed for a 
considerable long period m hisiory exclusively by the Indian thinkers them¬ 
selves without any outside influence “ Its character and predommafl! 
thinking is determined largely by us nolion about the sources of Law 


In the philosophy of law of the Hindus one frequently comes across 
not only their views about law but also about two other allied and almost 
intcr-changcable terms *‘Rta” (^) and Dbarma l^w is said to be identical 
With Rta (order) or dhanna which upholds and sustains^* the cosmic order 
in a cohesive and harmonious principle of governance i» The early AO 
in their conception of Rta gave the earliest possible recognition to the ethical 
principle as also the material content (viz utility) of law 


Law, according to the Hindus, has divine origin God produces the 
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transcendent body of law.^^ Law manifests itself through the agency of all 
intelligent divine power and from a transcendental scheme of divine reason. IL 
is implanted not in the purposeless will of the despot or even of God but is 
implanted in and springs from divine power. Even Gods exist for the purpose 
of maintaining the law.-^ Principles of Law are based not on divine will but 
on divine nature, divine reason, divine essence. Law is founded on the 
principles of order, intelligent, consistent and permanent.^ Law, to the Hindus, 
has elements in it which are eternal (the constant element) because it has cer¬ 
tain essential and ideal values which are settled as right for ever. At the same 
time it has a variable content as well and it is in these that changes are 
possible and permissible.^* It is emphasized by sages that the laws of count¬ 
ries, castes and famih’es may be followed in absence of rules of the revealed 
texts.^^ The function of law, as conceived by the Hindus, is not merely 
regulatory. It must cater for utility and human welfare and the realisation of 
the good in its entirety—that is, in the present life and beyond."® 

Utility is not understood, to begin with, in the modern sense of the 
term but in the sense of felicity after death."’ However, the welfare or 
utility theory gradually approached the modern concept with happiness on 
earth as the measure of individual welfare.^ Law has in it an ethical principle, 
an inner morality and law as well as morals are ordained and enforced by the 
same ultimate superior force.’® In spite of the rather ethereal conception of 
law and its function the notion did not lead to a static or merely theoretical 
approach devoid of any practical utility because, as Sri Radha Binod Pal points . 
out, five different conceptions of law are found in the Vedic Philosophy. 
These are;— 

(1) Divinely ordained rules for human action {Vrata) 

21. CoiebTOokes Digest. Vol. 1., Book lyVieizce pxi; Satpatha Brahmana \A.A1.2i; 
Brahadranyka Upnishad 1,5,23; 1.4.14. 

Mumi 1.58; Rig Veda X, 190,1. 

The Goddess of earth addresse Vishnu in the .following words "Thou knowest 
right and wrong, thy body is law, law springs from thee”—The Institutes of Vishnu 
(Text by Julius Jolly, 1881) 1,54 Sacred Books of the £ast, Vol. VII (1880) 

22. Athrveda, XIV, 1,1.; Pal, Op. cit. pp. 65, 107; Krishna Gopal Goswami, The 
Hindu Conceptivn of Low, Calcutta Review (1938), p. 195. 

23. Malta Shanti Parra XXXIII, 52; Pal, p. 89. 

24. Maim, Yugdiiarma, I. 85; Parashara, 1.21; Goswami, loc. cit., p. 199; see contra 
Dr. Ludwick Sternbach, Armais of (he Bhandarkar Oriental Research Institute, 35. 
p. 528 wherein he expresses contradictory views when he holds that law of the 
Hindus is static and yet says that it always harmonised with prevailing economic 
conditions. 

25. Maim, VII, 203; Vlff, 41 ; Gautama XI, 207 ; Vashistha I. 17. 

26. Jaimini, Purra Munansa Sutra 1.2; Brahadarankya ■ Upnishad. I. 4.14., Pal, Op. 
Cit, pp. 80.154. 

27. Pal, Op. Cit., 140; Gautama, XI. 29, SBE Vol. II. 235. 

28. Pal, Op. Cit., 172. 

29. ibid, pp. 13,76. 
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(2) Traditions or customs v.h\ch have ^iroved acceptable to Gods 
(Purij or Dirgha Shruta) 

(3) Recorded wisdom of the wiscmcn of the old who had learned the 
safe course of the divinely ordauicd course of human conduct 

(4) As a system of principles discovered philosophically and perhaps 
expressing the nature of things to which men ought to conform 

(5) Reflection of divine reasons governing the universe—thnt part of 
reason which determines the ought addressed by that reason to human 
beings as moral entities ” 

Dictated by the need for security and order the Rig Veda conception of 
law is that of eternal, immutable rules comprising of the “true” and the “Cer¬ 
tain’' The conditions of Ufe must, according to them, hattoomze with law 
Law was there to maintain the status quo ” Law and morals were jndistmgui- 
shably intermixed in the early period’* Gradually the purisitc and moral 
orders ate separated ” 

The notion of law, as pointed out earlier, was connected to that of 
Rta and Dhama The term Rta. broadly speaking, means the organised 
principle of the Universe and the divine ordering of earthly lift 'Rta* has an 
ill pervading influence in the universe” It has been variously viewed ** It 
means a moral imperative ” It is personified and almost invoked as divini¬ 
ty” It governs even Gods and hence then commands cannot be arbitrary 


30 PaJ, op «i£,p tOl For other reading material on conception of Law sec RR 
SarvadhiUri.Conrepiio/i of Law ,ti Anciem India Journal of Bihar Research Society 
(JBRS133 pp I8J92 RK Sarvsdhilcan Studies in Ancient India/i Law & Ji slice. 
J955 D H tJ Ingallas, Auihoni) of 1»h /» Areienf Mia, Journal of 'American Ori- 
enUlSotivO New Haver, supplemenl 17,1954, pp 34«*5. Kane Hindu Cujiomt and 
ModernLai^ 1950.N Venketramana Coftfrpt.ono/NoturpI la-Ain Ant,en 7 Mien 
PA,foMpAj- V Indian Philosophy Congress Calctlis, 19J6 UC Sarkar Charader 
Ai Seareaf Saeial Ltgtslatwn ,n Ardmt and Mediae\al India Journal of the Andhra 
Historical Research Society 22 1957 pp 101 9 K R R Sasiiy HMu law, a Code 
of Dutiet Journal ot the Garganaih Jha Research. Socv.vy, W 

Venkataknshm Rao Standards af Morahn <t The Arvan 

Path (Bombay) 2(H8) Pp 357^1 A S Pancapakesh A.yar rAeConmAimonti/ 
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3, IV, 23,0 S' ,,a,U ,1„ VI 2 v,„,3 2 Ml, y,Z XVII. 
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33 » ashisiho J 8 to 16 

34 Rig IV 23 8 10 Rig ll 28 4 Rte I I05 t? i?f„ . .t, . 
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or purposeless but must be in accordance with a fixed principle which caters 
for human benefit.^s The-concept of Pax, the immortal contribution of 
St. Augustine'to-mediaeval philosophy and the hx. sterna of the later Roman 
thought was,’ it has been observed by an eminent writer, derived from the 
vedic ‘Rto’ which included the natural and human order.^® The conception 
of ‘Rta' in the Rigveda is the geim of the later doctrine of dharma*° The 
notion of ‘Ria' thus appears to be so ethereal, problemetical, transcendental, 
eternal and immutable as to become void of any practical utility. However 
this is not so. Sri Radha Binod Pal aptly points out that the vedic philoso¬ 
phers introduced the element of variability by the concept of‘Vrata’, which is 
a specialised embodiment of 'Rta\ ‘Vrata', he adds, is ordered by different 
dieties for different purposes.^^ He further observes that in the conception of 
'Rta’ the' early Aryans gave the earliest recognition to the ethical principle 
in' law as also to human welfare for, ‘Rta’’ is not forgetful of human purpose 
and has human benefit as its object.'*® The source of Dhanna according to 
all schools c f Hindu thought is the Veda.'*® The term “Dharmd" is used in 
so many senses that it eludes definition.'** Jaimini defines it as a desirable 
result (artha) defined by an injunction (Codana).^^ Vaisaseka’s definition is that 
dharma is that from which prosperity {abhynday'a) and beaulitude [missreyas) 
result.*® Manu defines it as that which is based on the practice of persons 
learned in the vedas, who are morally good and devoid of aversion as well as 
attachment to the world and whose conscience sanctions it.*' Sometimes 
the term means “upholder or sustainer”,*® “religious ordinances and rites”,*® 
■“fixed principles or rules of conduct”,®® “merit acquired by the performance 
of religious rites”,®* as the “whole body of religious duties”,®® duties of 
Asramas i.e. of stages of life and classes of society®® etc. The most notable 

2%. Rig. I. 2. 8', I. 11.6; See contra Mom/m i?/?, viii. 31. B. See Radha Binod Pal, 
T/ie Hindu PJtiloiophy of Law, op. cit., 20. 

39. Berlozheimer, Modern Legal plulosoptiiesScies, Vol. 11, p. 37. 

40. Kane, History of Dharam Sastra, Vol. II, p 5. 

41. Pal, op. cit., p. 59. 

42. ibid., p. 76, 77. 

. * ^ 

43. ^fimarnartit Sangralt, 3; Mann 2. 6. 

44. Apastatnba Dliaiain Sntia 1.20.6; See also Sarkar, TJ. C. op. cit., pp 19-21. 

45. Jaimini Sutra 1. 1. 1. , • 

46. Vaisiieshika Satra t. 1. 1. 

47. Mann 2 1. 

48. Rig. I. 187. 1. & X. 92. 2. 

49. Rig. I. 22. 18; V. 26. 6; VIII, 43. 24; IX. 64. 1. 

50. Rig. IV. 53. 3.; V. 63. 7; VI. 70. 1.; VII. 89 5- , , 

51. Athra\n VedaKi.9. M. ■ .. 

52. Aitrera-Brahmana VII. 17; VIII. 13. 

53. Vedanta Sutra III. 4. 18-20; 

Chandyoga Upnished 2. 23. 
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meaniDS appears to be that which says that DAormfl means “the privileges, 
duties and obligations of man his standard of conduct as a member of the 
Aryan Community, as a member of one of the Castes, as person m a parti¬ 
cular stage of life '*I>hama is said to be the central principle of political 
obligation in Hindu State and loyalty to this central principle is to be ex¬ 
pressed by each observing his own Dftamia (Swoffliorma) Dr Boolchand 
observes that “Dharma m relation to the end of the State is conveyed 

by the term 'Rta' in the Rig Veda which means the law that governs all the 
phenomena of nature, it being taken for granted that there is an underlying 
order which the pnenomena of nature does follow, a law which they observe 
Dharma comes from the root 'dhti' which means ‘to uphold’ and it stands 
for the principle which holds the whole universe together, physical as well as 
moral, it means the Cosmic Order as well as the law governing human 
Society It IS, however, difhcult to agree with Br Boolchand’s view that 
the Platonic concept of justice was essentially idealistic and therefore dynamic 
in Its operation while the Hindu concept of D/iorwa became practical and 
therefore static in its implications'* The flexibility in the concept of 
'Dharma' was a guarantee against us becoming static One has only to 
recall that passage in the Shanupar\a cf Mahahharat wherein it is said that 
dharma nnd adharma assume their opposite form according to the conditions 
of time and place Therein Bhisma speaks of multiplicity of dharma standards 
He sa^s that <ffiarntas ate mostly established upon truth (Soryo) while some 
have their bases in reasoning {Vpapaiu) and their others jn good conduct 
(SfldhcAara) and still others m expediency (t/pojoJ He further adds that 
dharma is subtle, that one may wnh difficulty become good by applying 
\edjc lexis {Vacana} and rcjsons {buddhi) and by following good conduct 
(Scdacom)” It has further been observed in the Mahabharta that the 
interests of morality must give way to those of the State m emergencies 
Thus Dharma covers a wider field than positive law for, according to the 
Hindu conception, the latter has no existence apart from the former Positive 
law IS but a portion of ‘acred laws which, by reason of ,ts peculiar character 
and exigencies of Society, is enforced by the King** The King according 

tothe D/iorcmsfosrror isnotonlylhcheadofthe mvd admimsttation, heis 
also the defender of t he faith** King ,s subject to dharma The King does 
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not enact dharraa or law, he merely enforces the same and has the duty to 
do so.« He merely acts as a deputy to the divine ruler.®- The .limits to his 
power are similar to the rule making power of modem executives.®® The end 
of Society being conceived as the promotion of the/?/zarwa or the moral 
order of the Universe, all laws were, therefore, subsumed under this ruling 
conception. The result, Sen-Gupta rightly concludes, was the development 
of a comprehensive idea of law which is the dream and perhaps the despair 
of the Philosophical and Sociological School of Jurisprudence.®^ A further 
guarantee against the static character of Dharma is provided by the rule that 
custom or usage is “transcendental” law and by this the Hindu law givers and 
thinkers gave to their codes an elasticity and provided scope for ‘social 
engineering’ which has not rendered them obsolete despite of centuries. The 
Hindu law thus gives to the notion of law a continually changing content 
which does not lose its mooring by being divorced from the higher or the 
ethical element which can be termed as the notion of the ultimate ends—the 
ultimate changing from time to time as and when the social need warrants. 
There is a fascinating parallel between this and views of modem jurists. In 
very much the same sense Holmes and Pound point out that “the life of law 
has not been logic; it has been experience”.®® Law is for ever adopting 

new principles from life at one end, and it always retains old ones®®.Moral 

conceptions and processes, observes Pound, grow naturally out of the very 
conditions and settings of human life from which law grows and do provide 
content to any body of law.®’' Legal philosophy, therefore, runs the risk of 
defeating its purpose if it loses hold or ignores notion about the ultimate 
ends. In fact the ethical element in law and legal thinking has been a persis¬ 
tent feature.®® Haines observes after investigating the practice of the 

ing uphold the moral order in the world— Sat. Br. V. 4.4.5; Caitiama VII. 1.; Ap. 
Dh. S. V. 194; Narada, Prakirnaka, verse 3; Gautama, VIII, 1 Buhler's Translation, 
1879, p. 211. 

61. Sen, op. cit.. p. 10; Mam> VII. 13,18; VII. 28; Yajnavalka II, 5; Katyayana v. 38; 
He is not only the civil administrator but also defender of the faith or dharma— 
Gautama, XI, 9-11; Vishnu Dharma Shaslra, III, 2-3; Narad verses 5-7; Yajnavalka 
I, 337, 359; Atri 17-20. 

62. Manu VIII. 128; MedhatithPs commentary on Mann, VIU. 13. 

63. K. V. Rangaswami Aiyengar, Some Aspects of the Hindu View of Life According to 
Dharam Sastra, 1959, p. 178. 

64. Sources of Law and Society in Ancient India, p. 27. 

65. ' Holmes, The Common Law, 1881, p. 1. Hall, Readings in Jurisprudence 1938, p. 343; 

Cohen & Cohen, Readings in Jurisprudence and Legal Philosophy, 1951, p. 552. 

66. Holmes, Common Carriers ami Common Law, 9 Current Legal Thought, pp. 387; 
388. 

67. Pound, Law and Morals, 1924, p. 40. 

Patterson, Jurisprudence, pp. 30, 230. 

68. Haines, The Revival of Natural Law Concepts, 1930, pp. 37, 77. 99, 210, 216; Re. 
Natural Law Theories applied by British Courts, see pp. 43 , 347; Hon. Mr. Justice 
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American Courts in reviewing legislative acts that the consideration of 
natural law and ideas of superior fundamental laws and natural law doctrines 
have considerably influenced the Courts in interpretation of State and Federal 
Constitutions Cowan points out** that the "ideal” element in law has 
been the constant concern of able jurists since the beginning of the American 
Legal System Even Kelsen’s mechanical normative theory of law derives a 
secret component of the basic norm which is to be derived from some non- 
legal normative system such as that of political or ethical values and since the 
basic norm is not wholly determined by the para^social facts it would be deter¬ 
mined by ethico-poluical consideration’® Hohfield who entirely relies on 
conceptual structure and excludes any reference to the human interests 
which the concepts are aimed to secure could not afford to overlook the 
ethical element for he claims that his system or scheme of fundamental 
legal conceptions will help to discern common principles of justice and 
policy underlying the vanous jural problems involved Cardazo’^ expresses 
the Same truth when he says that implicit in every decision where the ques¬ 
tion IS, so to speak, at large, is a philosophy of the orgin and aim of law— 
the philosophy which, however, veiled is in truth the final arbiter . ” What 
Holmes calls the demand for the superlative common to all men which 
urges the jurists for a search for criteria of universal validity is nothing but 
the persistence of the ethical element In Professor Llewellyn's words the 
tendency of uormative generalisation runs deep and this necessarily involves 
some notion of justice in the making or adroimstcnng of law’* 


A deeper study and close scrutiny of the views of Hindu thinkers 
about law would reveal that accordmg to them law 
lose Its moorings if the ideal element or the ethical elerncm is ignored and 
It will miss Its mark if the Ideal element is made to become, all-powerful 
InriMv lo the social milieu, and other realities of and in the 

pWosopheal cannot, therefore, be divorced 
for It This has Us difTiailties” but not as many as they appear 
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justice, which are constantly being subjected to critical analysis” Every 
philosophical proposal can be ■ put to pragmatic test. Every 
pragmatic approach should be conscious of the philosophical position. A 
workable solution will always be found. Cowan rightly points out that the 
present legal theories bear a marked resemblance to philosophical ones 
because both arise out of the same social milieu”. The approach of people 
like Fuller'®, Jerome Hall”, and Cahn'® has much in it which can claim 
attention since these thinkers neither ignore the social nature of law nor do 
they, like the natural law philosophers, enter any isolated field. 
They advocate an integrated and synthetic approach. This approach 
does not arid should not be taken to mean that the legal scientist or the 
legal philosopher must turn to Thomas Aquinas, or Plato or Hegel or Manu or 
Yajnavalka etc. It only means that they cannot afford to ignore the promp¬ 
ting of philosophy which has its roots in the milieu in which 
the law is to have its working”. Harper expresses the same 
idea when he says that (i) law is relational, that (ii) the function of law is to 
protect certain needs and desires of the members of the society i. e. certain 
interests which have arisen from human relations (iii) that the weighing of 
interests must be done in a way that “justice” is satisfied. What is justice, 
he continues, is not to be derived from any abstract notions but is to be 
determined from the general notion and culture of the people. 

The ethical element has thus been consistently considered as an 
essential ingredient of the concept of law. _ This is true of human think¬ 
ing everywhere. The Hindu thinking about the conception of law is no ex¬ 
ception to this rule. There have been times when attempts have been made 
by thinkers and lawyers to drive out this element and yet such has been 
the mental make up of man that such attempts have proved to be brief 
interludes only. This is as it ought to be. It is the surest guarantee to pre¬ 
serve and promote the “fidelity to Iaw”«® for the “emotive power of the 

74. Haines, op. cit., pp. 348-49. 

75. Cowan, A Report on the Status of Philosophy of Law in the U. S. A., Col. L. R. 50 
(1950) p. 1086 at p. 1092. 

76. Problems of Jurisprudence, 1949. 

The Law in quest of itself, 1940. 

77. Living Law in Democratic Society, 1949 

1 liter grative Jurisprudence in Interpretation of Modern Legal Philosophies (1947) 

78. The Sense of Injustice. 1949. 

Jurisprudence in Annual Survey of American Law. 1944-49. 

79. Harper, Treatise on the Law of Tart, 1938, p. 4 ff. 

80. Prof. Hart is worried about it but seeks it in a way which would defeat his objec¬ 
tive. Prof. Fuller rightly points out that "what is important is planning conditions 
that will make the realization of fidelity to law possible See Hart,’‘Positivism 
and the separation of Law & Morals”, 71. H.L.R. 593 (1958) and Fuller, "Positivism 
and Fidelity to Law—A reply to Professor Hart" 71 H. L. R. 630 (1958) 
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symbol ‘law’ ” js an important and a weighty factor which cannot be 
Ignored*^, except at the risk of degrading law to the level of a lawless rule 
It has been said that until some criteria is established for this purpose 
comparable to that available m the realm of fact it seems to add little to 
the argument to conceive the moral order as part of the inner structure of 
the legal order, rather than an externa! system**. This statement warns 
about the difficulties bnt does not set aside the potency or utility of the 
ethical core m law It is submitted that it would be a wrong approach if 
we dismiss the attempt as an idealist search for absolute truth m the realm 
of values at a time when this search has virtually been abandoned lO the 
field of scientific fact Science deals with facts and statistical data Man 
is much more than a statistical unit or a physical fact 

81 See also Stone, UncommtUed InModern Theories of Justice, South¬ 

western Law Journal Vol 16,1962 pp 207-2(^ 

82, SeeBennis Lloyd, Introduction to Jurisprudence. 1959. p 119 
83 Ibid 




WORLD PEACE THROUGH INTERNATIONAL 
ORGANIZATIONS! 

G. G. Gandhi, M. A., LL. B. 

*‘It is not so difficult to keep unity in time of war since there is a 
joint aim to defeat the common enemy, which is clear to every 
one. The difficult task will come after the war when diverse 
interests tend to divide the Allies. It is our duty to see that our 
relations in peace-time are as strong as they have been in war.” 

-MARSHAL STALIN, Yalta, 1945.* 

“To save succeeding generations from the scourge of war,” the United 

1. The problem needs a re-appraisal in view, of the latest United Nations p^ace-keeping 
operations in Congo and particularly in Cyprus, where the U.N. [has experienced a 
“deep trouble” (T/te Tribune, dated 27-7-64), and the situation continues to be 
explosive. The United Nations is also facing a “serious financial crisis”, and the 
Secretary-General has recently warned that if the present financial problems were 
not solved, “the world would be facing serious dilBcuIties which in 50 years produ¬ 
ced two deadly wars of history”. (Annual U.N, Address on 24-10-64). The 
Soviet Union and 14 other countries have refused to pay for U.N. peace-keeping 
operations in Congo and the Middle-East notwithstanding the Advisory Opinion of 
the International Couft of'Justice delivered on July 20,1962, afiSrming that the 
expenditures authorised for these operations constitute “Expenses of the Organiza¬ 
tion within the meaning of Art. 17, para 2 of the Charter, and that Members of the 
U.N. were legally bound to pay assessments made by the General Assembly to 
defray the costs thereof. {I.C.J. Reports 1962 p. 151). The contention of the 
Soviet Union is that these expenditures were "illegally” authorised by the General 
Assembly which is “incompetent” to do so in the absence of a decision by the 
Security Council (per A.A. Roschin of USSR, United Nations Review, Jan. 64, p. 41). 
The United States insists thar Art. 19 of the Charter is automatically applicable, 
and that the Soviet Union should be denied a vote in the General Assembly. The 
Soviet Union has warned that such a step would be ‘contrary to the Charter’ and 
has threatened to “review its whole attitude towards the United Nations” if this 
were done (The Tr/hune, dated 11-10-64). Frantic efforts are being made by other 

• member-nations to seek a postponement of the Assembly session from November 
10 to December 1, so as to give time to the new Soviet leadership lo settle the 
dispute and thus avoid confrontation in the General Assembly {ibid, dated 28-10-64). 
But the new Soviet leaders have reiterated the stand taken by the Khrushchev 
administration and have asserted that the Soviet Union would not pay for these 
“illegal operations” The Tribune, dated 25-10-64). Whenever the United Nations 
is faced with a crisis, it is useful to recall the fundamental principles and concepts 
on which it was founded. The developments that have recently come over the 
horizon cry for giving fresh thoughts to the problem of maintaining international 
peace and security through the agency of international organization. 

2. J. F. Byrnes, Speaking Frankly (New York: Harper, 1947), p. 44. 
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Nations has undertaken “to unite (their) strength to maintain interna* 
tional peace and security” 3 Peace is necessary if the people of the world are 
to be free and prosperous But peace does not come by accident, it has to 
be built by many kinds of action working together to provide for co/Zectiv- 
security and to remove the causes of war The dominant desire of most of 
mankind today and the strangest motive for closer international cooperation 
is thus not sheer ideabsm, but an understandable anxiety to avoid annihila¬ 
tion m a thermo-nuclear war Collective security is an attempt to overcome 
the Weaknesses of the international community in which there is as yet no 
certain centralized system of Uw enforcement The system requires that the 
vecuntv of each state shall be the concern of all states so that, if one is m dan¬ 
ger, all others will act as though their own security were threatened The 
traditional rules of “Self-help” and “neutrality” must be abandoned The 
system has for Us object both the elimination of force m settling international 
disputes and the development of a sense of mutual security among stdtcs 

Thus, modern attempts to deal with the problem of war by means of collec¬ 
tive security represent a reliance upon the “principle of concern” in interna- 
tioiiai relations This principle has been defined as “a recognition that 
conUict among the members of a group affects the entire group and that 
umlateral resort to violence against any member constitutes an offence 
against a members * It involves the idea of organization to preserve peace, 
an idea ^bich lies at the basis of every pohtical community* . , 

there has been a piostees.ve development of 
ptoeedu es and otganrabons to cope with the problem of peace .Duimp 
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balance of power, nor does it eliminate national interests altogether. It does 
provide means of applying balance-of-po:wer principles intelligently and 
pacifically. ,And it ofiers a ready means of gauging the international feasibi¬ 
lity and acceptdbility of a given defination of national interests. Interna¬ 
tional organization can, therefore, foster enlightened self-interest. It permits 
negotiations and compromise on the wide range of complex issues that bear 
on current international relations. World peace, it is said,® requires a world-, 
wide organization of police power and universaljy accepted rules of law. 
The birth of the League of Nations and the United Nations mark a culmina¬ 
tion of the process evolving over centuries for establishing a suitable interna-, 
tional organization to preserve peace and sectu-ity. 

The object of the present article is to trace briefly the history of the 
international organization for the maintenance of peace and security, review 
the achievements of the League of Nations and the United Nations—the 
first two general international organizations established for the purpose, 
analyse the causes of failure of the League to stem the tide of .events leading 
to World War II, examine how far the United Nations is ah improvement 
over the League system and its effectiveness in insuring a stable world 
order in the light of its nineteen years’ history of actual working, study 
in passing, the mushroom growth of Regional Security Systems which can at 
once be “stout limbs or Achilles’ heels'of the World Organiza'ion”,®!^ and 
finally to assess the future d'f the United Nations and offer suggestions for its 
further strengthening so as to enable it to discharge more promptly and 
effectively its primary responsibility of keeping international peace and , 
security, 

I ' ' • ' 

.EARLY DEVELOPMENT OF INTERNATIONAL 
ORGANIZATION 

. ' No institution, and least of all a world prganization, springs suddenly 
into existence, full-blown. Violence is as old as mankind and war is as old 
as political'associations, but, reaction:against war and plans for preventing it, 
likewise have a long history ® 

Plans for organizing peace have had their advocates over the centu¬ 
ries.^® Dante, in his De moiiarchia, which was published early in the 14th 

8. Op. cit., p. 821 

8a. Cheever and Haviland, op. cit.. p. 826 . 

9., Vandenbosch and Hogan, The United Nations—Background, Organization, Functions, 
Activities (McGraw-Hill Series in Political Science), p. 63. 

10. Space permits only cursory treatment of these early proposals for a league of nations. 
■Readers are referred for further details to such standard works as Eagleton, Clyde, 
International Government 2nd edn.; Friedrich, C. J. Inevitable Peace, Kohn, Hans, 
World Order in Historical Perspective ; Levi, Werner, Fundamental of World Orga¬ 
nization (Minneapolis, University of Minnesota Press, 1950). 
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century, pleaded for the organization of the Christian world on an imperial 
basis, in the interest of unity and peace At about the same time, Pierre 
Dubois, a French lawyer, suggested a kind of permanent confederation of the 
various countries of Christendom as a means of maintaining peace by the 
application of sanctions against aggressors Henry fV of France in ftis 
Grand Design (1603) proposed a general council for Europe, on which each 
of the large states would be represented by four commissioners and the 
smaller ones by two Decisions by the general council were to be binding 
and, if necessary, to be enforced by the collective forces of the member states 
Other noteworthy projects for organizing peace were advanced by Emcne 
Cruce, a Frenchman(7‘/ie New Cyneas^ 1623), William Penn (f’wuj’ towaTds the 
Present and Future Peace of EuropCt 1694), Abbe de Saint-Picrre {A Project 
for Making Peace Perpetual m Europe, 1714), and the German philosopher 
Immanuel Kant [Essay on Eternal Peace, 1795) “ 


Thus, by 1815 many proposals had been advanced to establish peace¬ 
ful international relations At the heart of nearly all the above plans, 
however, was the international conference This could hardly be otherwise, 
as consultation and conference roust be at the centre of ^1 cooperation 
Moreover, there were hisloncal precedents in abundance for associating 
conferences with peace, as nearly every war ended with a conference to restore 
peace From the use of conferences to restore peace to the idea of conferen¬ 
ces to keep the peace is not a long step 


The Congress of Vienna*^ 


The conference that brought the Nepolconic wars to a close deserves 
special mention as a forerunner of modem international organization To 
rebuild the Europe of 1789 that had been brought tumbling down byr the 
French Revolution and its Napoleonic aftermath, the crowned heads of 
Europs and thnr diplomatic icliniire repaired to Vienna in bnlliant pomp 
and circumstances The list of notable statesmen included Metteroich of 
Austria, Talleyrand of France, Castlereigh of England, and Czar Alexander 1 
of Russia 


11 Kant s pliilosophr needs more lhan a pa,s„g reference In h.s v.ev. the esistence 
orrep«bl.eaii e„„.t,li.t,nn,»an,ndnpe„*,Me coed,1,on of perma^nt n"ee Hie 
possession of power inevviably impairs ih^can-.e.,„. e.r ^ manern peace 

Sinired, therefore in ton, a. «,e ' of reason,nj Peace eannoTK 

whose power is nM limitei! by a ,e,S^? m f 

peoples nalorally are m faeoioraTS”, "“k”" 'I”' 

corresponds to the dictates of reason ^Se^rJ^ 

Under absolute rolenhip ib.s eeneial ? ' “"oponds to their interest- 

presentalive Go.emmen, ih.r^ r™"” ““t' '"Press itself R'- 

Slates peaceful behaviour For farther .1 mdispeosable condition of the 

phy, refer lo Walter Schiffer Tht rphiloso- 

12. S=eC.K Webster, T«e Co.yr” 

w Kieann (New York Oxford, 1919) 
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The Concert of Europe 

From the Congress of Vienna and other conferences of the great coali¬ 
tion against Napoleon emerged the Holy Alh'ance and the Quadruple Alliance 
which provided for a succession of congresses which ultimately developed into 
the system known as the “Concert of Europe.” The inspiration for the 
system was the common fear that the application of balance-of-power 
principles^® was haphazard and inadequate to insure a combination of states 
against an aggressive power. There must be closer integration and common 
leadership among the powers anxious to preserve the status quo. 

The Concert of Europe operated quite successfully in the Berlin 
Congress of 1878, whicli dealt with the situation in the Near East; the Berlin 
Conference of 1884-85, which sought to regulate imperialistic competitions 
in Central Africa; the Algeciras Conference of 1912-13, which dealt with the 
dangerous situation which had developed in Morocco; and the London 
Conference of 1912-13, which probably kept the Balkan War from exploding 
into a general conflagration. The Concert system was not a formal organi¬ 
sation but a disposition on the part of great powers to confer together. One 
of their first concerted actions was the recognition and neutrahzation of 
Belgium. While the Concert may be credited with preventing war in numer¬ 
ous cases, it by no means prevented all wars, and it failed to meet the crisis 
in 1914. Despite the Concert of Europe, rival alliances and alignments 
hardened in the last quarter of the 19th century.i* 

The Hague Conferences of 1899 and 1907 

A second strand which went into the formation of the League of 
of Nations was the movement for limitations of armaments and the systema¬ 
tization of arbitration which culminated in the Hague Conferences of 1899 
and 1907. On the whole, their purpose was to deal with the problem of war 
in two ways; the provision of alternative procedures for settling disputes and 
limitations to prevent needless suffering of non-combatants, prisoners, the 

13. The concept of balance of power was that no state should become strong enough 
to domlnite the others, this goal to be achieved bydefensive combinations against 
any nation threatening to upset the equilibrium. The weak allied with the strong 
to preserve their independence and the strong allied with the weak to counter the 
might of other powerful states. However, the policy of balance and counter-balan¬ 
ce degenerated into a system of opposing alliances, finally dividing Europe into two 
armed camps. 

14. The Concert bad many weaknesses. Peace was often preserved among the Great 
Powers at the expense of the smaller, weaker countries. The Concert functioned 
only intermittently and was wholly without regular or continuous administration 
and conference organs, and it did nothing to cope with economic nationalism and 

militarism or to promote the things which made for peace.Sec Vandenbos and 

Hogan, op. ci7.,p. 64; Cheever and Haviland, op. ciV., pp. 33-36. Also see Woolf, 
international Government, pp. 24-63; and Robert. B. Mowat, The Concert of Europe 
(New Vork : The Macmillan Company, 1931). 
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wounded and others^® The agreement that a tender of “good offices" was 
not to be considered an unfriendly act implied that nations might have 
a concern m the settling of disputes not involving their own immediate 
interests ** 


A big step forward was taken in the Cometilion for ih€ Pacific Selilc- 
nient of Internatmal Disputes drawn up by the First Hague Conference of 
1899 If states were unwilling to trusuhird-party judgement, they might at 
least be willing to have an impartial investigation of fads by a third party 
This led to the practice of setting up Commissions of Inquirv to collect facts 
about a dispute between states As with mediation, this procedure was 
entirely voluntary Moreover, states were unwilling to accept it until issues 
of* honour" and “vital interests" were excepted Nonetheless, the procedure 
was blessed with an early success The Bryan Treaties of 1913 and 1914 went 
further in providing that such commissions be established by states m advance 
of a dispute, that no dispute be excluded from their scope, and that hostili 
ties be prohibited until the commission had reported Thus, further progress 
was made towards the obligatory features of the Covenant and the 
Chatter 

A most important step was taken-m 1899 when the Hague 
Conference not only codified the law as to arbitration but also 
laid the foundations of the Permanent Court of Arbitration fhe 
title, as Zimraem nghtly points out,‘» is misleading What was done was W 
provide a permanent framework for ad hoc tribunals, which as a great juris* 
remarked shortly afterwards, was a much wiser and more practical measure at 
that stage than the setting up of a permanent court This institution has re* 
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mained in continuous existence since its organization in 1900, but in reality, it 
is neither “permanent” nor is it a “court’’.^^ As Judge Manly O. Hudson 
has pointed out, it was hardly more than “a method and a procedure”."- 

The Second Hague Conference was due to the initiative of President 
Theodore Roosevelt, after his successful intervention as a mediator in Russio- 
Japanese war. Its actual summoning, however, was left to the Tsar. Its 
labours were largely devoted to the subject of the daws' of naval warfare. It 
adopted a Convention, much acclaimed by pacifist opinion at the time, 
prohibiting the bombardment of unfortified cities and ports by naval forces. 
The conference also attempted to set up an International Prize Court to repla¬ 
ce the national tribunals. But the attempt broke down as the signatories 
could not decide on the rules to be applied in adjudicating cases. An attempt 
was also made at the 1907 conference to establish a Permanent Court of 
International Justice, with a regular bench of judges. But, mainly owing to 
the presence of the Latin American States (who were invited in 1907 for the 
first time), no agreement could be reached on the method of appointment of 
judges. 

Public International Unions 

A third element which paved the way for the League of Nations was 
the development and successful functioning of a number of public interna¬ 
tional unions. Some of these organizations were set up to deal with an ad¬ 
ministrative problem, as in the case of Universal Postal Union; others had 
considerable power to deal with local situations, such as the Rhine Commis¬ 
sion and the European Danube Commission.^® Though limited in their 
jurisdiction, they served to suggest the possibility of international cooperation 
in a more integrated fashion and on a wider scale. 

By 1914, there were in existence thirty public international unions the 
policies of which were generally laid down in each instance by a congress or 
conference. -Specific organizations included among others, the International 
Bureau of Weights and Measures, the Wireless Telegraph Union, the Interna- 

21. J. G. Starke, An Introduction to International La'v, Thiid cdn., p. 337; Zimmern, 

op. cit., pp. 110-11. - ‘ 

22. Hudson, International Tribunals (1944) at p. 5. It may be mentioned that the 
Permanent Court of Arbitration was never very active. Mok of-its business 

■ (17 cases) came before the establishment of the League and the Permanent Court 
of International Justice. One of its most famous cases Was the North Atlantic 
Coast Fisheries case of 1910, involving the rights of British (Canadians) and 
: American fishermen off the Newfoundland coast. Perhaps its most notable 
achievement was to convince statesmen of the feasibility of a rSal world court. 

23. For an account of these River Commissions, sec Cheever and Haviland o/i. ci7. 
pp. 36-37. See also Chamberlain, J. P., The Regime' of Intcrntitional Rhers: 
Danube and Rhine, Studies in History, Economics and Piibiic '/.mi''(New Jour: 
Columbia University Press, 1923). 
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tional Sujar Union, the International Institute of Agriculture, the Interna¬ 
tional Office of Public Health, the Union foe the Suppression of the Afncan 
Slave Trade, the International Opium Commissions, and so on ” 

Thus by World War I there v^ere several types of international organi 
sations Many statesmen and observers felt that if the several strands could be 
woven together a network of lasting peace might be established 


If 

THE LEAGUE OF NATIONS 

Looked at historically, the League of Nations was not a new and 
marvellous invention so far as its structure and methods were concerned, 
since ample precedents for these could be found in preceding international 
institutions The League did provide for the first time u comprehensive 
system, with the union in one institution of a number of separate elements 
which had previously existed in a piecc-meal fashion “The backs and 
mortar that went into the making of the League wtre far from new, but the 
total profile of the plan was quite a bold innovation" Never before had 
there been a continuing organization aimed at embracing the bulk of man 
hind, reinforced by regular meetings and pledged to facilitate world wide 
cooperation on political, economic and social problems The most radical 
departure lay m the emphasis on the principle of collective secuntv.m 
contrast to the traditional i9th century principle of neutrality®’ of third states 
towards belligerents engaged m an internauonal conflict *» 

1 Genesis of the League 


Before the present century was two decades old, the system which had 
provided an mtcmational order since Waterloo was mortallv stneken =’ The 
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methods traditionally used for the preservation of peace had proved to be not 
only worthless but also dangerous. Experience seemed to have shown that 
the balance of power resulting from a system of alliances, always was of a pre¬ 
carious nature and that the efforts to establish and to maintain such a balan¬ 
ce inevitably led to war. Power combinations within the global community 
led to the formation of hostile blocs with antagonistic political interests.®’ 
Such combinations were, therefore, incompatible with the principle of unity 
which was to govern the new world order. Only combined action, which 
could be regarded as being undertaken on behalf of the whole world commu¬ 
nity under the guidance of public opinion of mankind, seemed to be consis¬ 
tent with that principle.®^ An international organization providing for such 
principle was supposed to produce conditions of security comparable to those 
existing within a state. 

The World War I seemed to have strikingly demonstrated that an 
international organization was required for the maintenance in the future of a 
lasting peace based on the solidarity of the peoples of the world. At the 
outbreak of war, Germany did not foresee the reaction which her policy of 
aggression and conquest was to provoke. It seemed possible to argue that 
peace could have been preserved in 1914 if there had been an international 
forum which, after an open discussion would have expressed the world’s 
opinion regarding the conflict and its causes.*® In the speeches delivered on 
his Western tour in September, 1919, President Wilson constantly expressed 
the view that the war would have been averted if the conflict had been sub¬ 
mitted to an international conference.®* He assumed that public discussion 
of the German case would have shown that it was a bad case ; in the face of 
general disapproval, Germany would not have executed her plans.** She 
would certainly not have dared to start the war if she had known that the 
world would use its combined forces against her.** To secure a lasting peace 
after the catastrophe, an international -organization with a permanent 
machinery for the settlement of international disputes seemed therefore to be 
indispensable. 

30. Schiffer, The Legal Community, p. 192. 

■ 31, In his address at Minneapolis, Sep. 1919, Wilson said: “The old order of things 
was not to depend upon the general moral judgment of mankind, not to base 
policies upon international right, but to base policies upon international power. 
So there were drasvn together groups of nations which stood armed, facing one 
another”.. .-op. c/r., p. 337. 

32. Op. dr., p. 191. , 

33. Wilson asserted that his opinion was shared by every statesman he had met in 
Europe (see U. S. Senate, 66th Congress, 1st Session Address of President 
Wilson, p. 181). 

34. "You cannot afford to discuss a thing when you are in the wrong, and the nunute 
you feel that the whole judgment of the world is against you, you have a diffe¬ 
rent temper in affairs altogether” (U. S. Senate, op, cit., p. 111). 

35. See for instance, Wilson's San Diego, California, address, September 19,1919. 
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2. Drafting of the Covenant 


The idea of an o\er all intemalional organization made much progress 
during World War I War was the stern tutor In the midst of a sangui¬ 
nary struggle men’s minds naturally turned to schemes for preventing a re¬ 
currence of the tragedy It was the unprecedented and prolonged destruction 
of the world conflict, made possible by the technological revolution, that 
persuaded thoughtful men to explore the possibilities of preventing a 
repetition of such devastation “ During these years, a large number of 
drafts of plans for the maintenance of peace were made by various individuals 
and peace groups. Organized peace as a war aim had been expressed in 
Great Britain as early as 1914 when Prime Minister, Asquith spoke of “a 
real European partnership based on the recognition of equal right and estab¬ 
lished and enforced by a common will” « Professed war-aims of this type 
found a sympathetic response in the United States—increasingly so as the 
sentiment of neutrality gave way to participation on the side of the Allies 
No doubt that the movement for the creation bf an international organization 
promote peace received tremendous impetus when 
President Woodrow v^dson became its cUquent lender and placed behind it 
I go«inmeM» Though „ was tha last of bts famous 

fha most.mr? i'' «nUnKnt,,ssua(lm Jan 1918, it was tasilj* 

Vrr ? of his peace programmo . “A 

getterat association of nations must ».«j <• 

the on™.. J loimea under specific covenants for 

termor,al mtegrity to g^ea, rdTJ^au” We“ 


creaJatan"\nriTonTtllI“‘''''' ofNattonshc 

feared that unless this were ^ooe rtelTritbe'^He probably 
governments might fail to ratifv itw.8 * rio League of Nations, as 
mzalion if it were separated from the mternalional orga- 

external threat to 1 ^. Du„ng the struggle, the 

simple , and the benefits of co operation objective, rektively 

sary sacnfices involved None of rhi*«. ®“tweigh,the neces- 

compeUmg in peace lime it •» nm ‘^osiderations would remain as 
by a relatively small number of oeoT ’ covenant was drafted 

this task had in the begmoingonly ‘^^ormission responsible for 

each of the five Great Powers laf,.r r!* '"“mbsrs, two representatives from 
__ ' ’ ftom smaller states, it was 


36 Cheeverand p ^ 

39 Op nl.0 376 

<0. CTiecverand HavUand. op , p 


1927), 218 



The Law Review 


199 


) 


enlarged by nine additional members. President “Wilson served as the 
Chairman of this comnnttee.‘‘i 

As Part I of the Treaty of Versailles, the Covenant was signed on 
June 28, 1919 ; it likewise became Part I of the other peace treaties made in 
1919-20. After obtaining the required number of retifications it went into 
effect on Jan. 10, 1920.'^“ 

3. Membership, Structure and Functions 

(a) Membership : Since the League was an organization of states, 
its membership was from the beginning a matter of the greatest importance ; 
only members w'ere under the obligation to respect its principles and to 
cooperate in achieving its purpose. The original members of the League 
were divided into two groups ; (1) signatories of the Covenant which also 
ratified it and (2) invited states, 13 in number, which were named in the 
Annex of the Covenant. Other states could be admitted to the League by 
a two-thirds vote of the Assembly.*® A.ny member could withdraw after two 
years’ notice of its intention to do so, provided all its international obliga¬ 
tions had been fulfilled at the time of withdrawal ** Altogether, 63 states 
were members of the League at one time or another ; the largest number of 
members at any time was 58 during 1937-38-*^ 

(b) Structwe : The League of Nations had three main organs, the 
Assembly, the Council and the Secretariat. Closely affiliated with it, in some 
respects a part of the League, were the Permanent Court of International 

41. It may be noted that the key to the nature of the League Covenant is the fact 
that it was shaped primarily by the interest of the major Allied and Associated 
Powers which emerged from World War 1 the exhausted victors over the even 
more exhausted Central Powers It is also not surprising that the two nations with 
the greatest economic and military resources, the United States and Great 
Britain, were also the most influential architects of the Covenant. The final 
product, therefore,, was mainly a British machine guided by certain Wilsonian 

I principles. 

42. Space does not permit a detailed account of the various steps which led to the 
final drafting and signing of the Covenant. Readers are referred for further 
material to David Kunter MiWcr, The Drafting of the Covenant, 2 vols; A. Zim- 
mern, The League of Nations and the Rule oj /.on, 1918-35, 2nd edn.. Part II. 

43. Art. 1 (2), League Covenant. 

44 Art. 1 (3), tbid- 

45. It may be mentioned that while the authors of the Covenant did not intend that 
the League should be universal initially, it was their hope that the Organization' 

soon would become universal.see Leland M. Goodrich, The United Nations, 

p 11; this hope, however, was never realized. The UnitedS tales and Hej'az never 
joined. (A cruel blow was thus dealt to the infant organization by the refusal of 
the U. S. Senate to allow the United Stales to join the league...see Cheever and 
Haviland, op. cit., p. 52). Germany did not .become a member till 1926, and the 
Soviet Union not until' 1934. Japan. Germany and Italy withdrew in the thirtces 
in protest against League acts or failures to act of which the.v did not approve. ; 
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Justice and the International Labour Organization** The judges of the 
Permanent Court were elected by the Assembly and the Council, its budget 
was part of League’s budget The Court was also authorised to give advi 
sory opinions upon “any dispute or question referred to it by the Council or 
by the Assembly” 


“Gulliver was never tied down more carefully than was the League 
Assembly ”** The great powers were witling to let it talk, but they were 
afraid that if they let it do more, it would jeooardize their own freedom of 
action Hence, the Assembly was given no authonty to issue binding orders 
to any other League organ, much less any member state Both the Assembly 
and the Council were given identical mandates to “deal with any matter with¬ 
in the sphere of action of the League or affecting the peace of the world ”** 
The Assembly had no power to bind its ‘e«cutivc” The Council on the 
other hjnd, was a “cabinet” without constitutional responsibility to its “par¬ 
liament” Underlying this delicate balance was the fact that the great powers 
did not feel that the Assembly provided a workable union of powe*’and 
responsibility, though they recognized the need, and desirability of a forum 
in which all member states could meet and speak freely 


Each member could have as many as three representatives in the 
Assembly, but regardless of the number of representatives a state chose to 
send, it had only one vote “The Assembly most closely represented a dip¬ 
lomatic conference . it certainly was not an international legislative body” ” 
As a general rule, substantive decisions could be made onlv by the unanimous 
^greement of the members represented at the meeting 
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Though the general competence of the Council was described in lang¬ 
uage identical with that of the Assembly, it was given certain more specia¬ 
lized functions which emphasized its executive character. For example, it 
had special responsibilities in connection with the settlement of disputes ; it 
could advise members on collective measures to be taken in case of aggres¬ 
sion ; it was made responsible for formulating proposals for the reduction of 
national armaments ; it exercised general supervision over the mandate system 
with the approval of the Assembly ; and it appointed the Secretary- 
General.®^ 


(c) Functions: The basic functions of the League were four in 
number.®® One' of these was the formulation of plans for “the reduction 
of national armaments to the lowest point consistent with national safety”.®^ 
Another basic function was' “to preserve as against external aggression the 
territorial integrity and existing political independence of all Members of 
the League”.®® This' ' was the famous Art. 10 which became the pre¬ 
dominant issue in the controversy which arose when President Wilson sought 
Senate approval for United States membership. Together with Art. II, 
laying down the principle of collective security, it constituted the core of the 
Covenant. The settlement of international disputes constituted the third im¬ 
portant function.®® The fourth major function may be characterized as pro¬ 
viding a means for peaceful change. It was incorporated in Art. 19 and 
its .provisions 'were relatively weak. Under it the Assembly was authorised 
to “advise” the reconsideration of treaties which had become an obstacle to 
peaceful relations and the consideration of intcrnaiicnal conditions which 
were dangerous to peace.®^ 


4. The League as peace-maker 

''This is not Peace, It is an Armistice for 20 years.” 
Said Marshal Foch in the year 1919.®® 


52. For an' elaborate discussion of the various organs of the League, refer to Cheever 
and Haviland, op. cit., chs. 4 and 5 ; Zimmern, op. cit. chap. 3. 

53. Yandenbosch and Hogan, 0/7. c/r., p. 68. 

54. Art. 8, Covenant of the League. 


55. Art. 10, ibid. 

56. Arts. M-tS ibid. 

57 It may be stated that the selection of these four as the most important functions of 
the League is not to minimize others, such as the supervision of mandates, and the 
’ other work of the League in promoting human welfare. In the long run, these 
functions might have been far more important than those listed above but unfortu¬ 
nately the League was not to have many decades of development. In the short 
run, it would, and did, stand or fall with its ability to handle the four functions 
narned above. See Vandcnbosch and Hogan, op. cit., p. 68. 

58, Quoted in Georg Schwarzenberger, Poner Politics, A Study of Inteniaiwnal 
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The League actively functioned over a period of about two decades ** 
In this whole period roughly 60 political disputes were handled by the League 
of Nations, which began its business in 1920 For the same period, the 
Permanent Court of International Justice considered very nearly the same 
number of legal disputes, handling down 32 judgements and 27 advisory 
opinions 

In the first decade, 1920 to 1930, the League had a substantial 
measure of success in settling disputes even though its procedures were not 
fully developed ** In this period no serious challenges were offered to League 
principles, comphcated political problems such as disarmament and the more 
effective organiration of peace were tackled with patience, tolerance and 
some expectation of constructive results. and the possibilities of further 
co-operation m the economic and social field were explored and in some 
respects implementedDuring 1927 28, the Bnand-Kcllogg Pact was 
negotiated the adherents of which renounced war as an instrument of natio¬ 
nal pohey. 


The second ten years of the League stand m sharp contrast and must 
be considered very largely a failure The casts m that period were less satis¬ 
factorily handled and some of them, including the Manchurian episode, the 
Smo-Japanese dispute, the Italian Ethopian crisis and the Spanish Civil War, 
inflicted mortal wounds« This period has rightly been designated as the 
period of decline and collapse of the League *- On March 27, 1933, Japan 


59 For an authonutive history of the Uague, see F P Wallen AHtsioryofihe 
Leagut of Nations 2 vols 1951. 

60 For some typical disputes see Cheever and HaviUod, op cir.pp402^ZS 

Cl For Loasoc of Nauoor, r„ Y,„, Ca,ptnmn (Ctntva 

League Secretanal 1930) 


62. A nombo, ot ooorc. con.r.bolrf «, .b„ socoa. f,„,, ,hc goo„ol optim.rm .hiclr 
had porvodod .ha poan-mat.o, >, pa,„ a,„„d ovar to „our,.h .ha taasoa 
aarly yaar.. .aaoa.f, .ha pnacipal po»,„ ,ha, had jomad .bahaague rama.nad 
ganaorl , onrlad u.a„ a.l.luda .owa.d. .ha La.joa, .a 

Xa L ar T Wo of .ar.ou, d.fficoll.a. ,mo.ad...* 

af.ar the »ar such as uoamployioam au: .ha period of the twant.es was one o( 

It should be noted however that . 

T««fe iKelf 7f *,« .i,- _J ‘ changes had been made lO the 

the worse ><mger did ih^Aftw cliangcd markedly foj 

of Germany, and both became united lUly openly sought the hacd 

discontent had helped lo place m n***”***^! Economic and political 

purpose was to upset the fascists and Nazis whose avowcil 

expected to keep in balance Ch the League system had been 

SOmewruersdmdclhehisto^Sii eir.pp400.0l 

1927 32, uncertaiwy. 1932.39 Periods 1920-27, growth I 

NaoJenbosch-Hogan,op e.r,'pp/S.^ Zimmera,op ell rch H 
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gave notice of its intention to withdraw from the League, and Germany 
followed by a similar action on October 24 of the same year ; in confor- 
mity with the requirement of two years’ notice, these countries ceased to be 
members in 1935. This loss of two Great Powers was somewhat offset by 
the admission of the Soviet Union in September, 1934, but it had entered 
the League out of fear of the rise of Hitler, who rose to power on a platform 
of bitter anti-communism. Encouraged by the successful defiance of the 
League by Japan, Germany took one step after another in setting aside pro¬ 
visions of the Treaty of Versailles, and in March, 1936, denounced the 
Treaty of Locarno. In 1935, Italy invaded Ethopia and on May 9 of the 
following year declared that country annexed. League sanctions, half-hear¬ 
tedly applied and never extended to include military measures, failed to stop 
the aggression. There now began a flight from the Covenant and the League. 
Some members made interpretative declarations diluting their obligations 
under the Covenant while others withdrew from the League altogether.®® The 
movement for reform of the League came to a nought. 

It was evident long before World War II broke out that the League 
would be powerless to do anything about it. Too weak to do anything to 
prevent armed hostilities, the League performed “a courageous but quixotic 
act”*’ in excelling the Soviet Union, on December, 14, 1939, for attacking 
Finland. It was its “last dying, feverish gesture.”®* After this the League 
became dormant. The Assembly was convened for its last session on April 
8, 1946, when it took necessary steps legally to terminate its existence and to 
transfer its assets to the newly-created United Nations.®* 

5. Why the League of Nations failed ? 

The question of why the League failed has been repeatedly raised and 
a multitude of answers have been given. It must be conceded that the League 
did fail in its principal purpose, namely, the maintenance of international 
peace and security. The outbreak of the Second World War was a tragic 

66. Notice of withdrawal was given by Paraguay in Feb. 1935 ; by Nicaragua m June, 
1935 ; by Guatemala in May, 1936 ; by Honduras in July, 1936 ; by El Salvador in 
July, 1937; by Italy in Dec. 37 ; by Venezuela in July, 38; ny Ilunfary in April, 39 
and by Spain in May, 1939. 

67. Vandenbosch and Hogan, op. cit., p. 72. 

68. L. M. Goodrich, The United Nations, p. 15. It sounds ironic that the League’s last 
gasp was the expulsion of the Soviet Union when nothing had been done to stop ' 
Hitler, Mussolini or Franco. 

69. Because the League failed to provide security, which is the necessary condition for 
nearly everything else, the excellent work of the League and its agencies in many 

fields failed to receive the attention it deserved. In fact the League was successful 

in its activities in promoting human welfare, even while it was failing dismally in 
its security function-..see Vandenbosch-Hogan, op. cit., 74- 
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tesumotty to th.s fact The followutg arc some of the raa<n “ 

to League’s failure to act as peace-maker as envisaged by its founde 

W Many ivouM find the ^“®"l“”'rri‘on 

fact that the united States did not join *'■= proponent 

the part of the United States withdrew the *“PP“'* ’"f'^ted States 
sust the Organization was coming into existence, Th 
SerVteaderfhip of President Wdson had Uken the India ive . the 
tance of the pilnciple of eoneern ,n tnternational „( 

the initiative, wdh the repudiation of Wilson i leadership, in 
that principle 


While few Will deny that the absence of the United States was a severe 
blow to the League’s strength and prestige, there is no reason ^ 

this one blow was oecessanly fatal or that the single fact of rejc 

United States conclusively doomed the League to failure 

beginning” In fact there is no way to analyse and ^ no 

of American rejection on the League except b> inference 

record of the League with Araencan membership to compare with the 

without It The attitude of the United States towards joining the Lwgu 

not make the difference between failure and succcss'of the latter, 

for no other reason, merabstship would not have assured success It woum 

certainly be a fallacy to argue that rejection by the Unied States was soi y 

responsible for failure, since such an argument would imply that no othet 

significant causes of failure existed 


(ul Some critics hold that the League suffered from a grave conStitu 
tional weakness in that it permitted states to resort to war under certain 
conditions ” Bv permitting exceptions to the prohibitions of war, the 

70 Of course, it must be recofiDjzed thdt to speak m terms of League failure is in ® 
sense misleading since the League by iis very nature was a means wnic 
could be used effectively or inefTectivly Responsibility m the last an® 
lysis rested on sutes which vrder the League system were the repositories o 
power - n ’ 

71 Hogan International Conflfet and CoUeeUre Security, p 13 

■72. Op cit p n 

73 Op eit ,P 20 fbe issue has become highly controversial American authoritiM 
have forcefully argued that the r^ection 1^ the 1/ S 'vras serious but not fata! F®*' 

one thing the League did operate without American membership for 20 years, and 

n did achieve some success, especially in the first decade > of its existence 1 n addi 
tion to Us accomplishmcBts m the oon-polUical field, the League had considerable 
inlluence in settling a number of disputes dunog that penod—see Conwc!l-E''3*’if 
The League CounelUn Aellcn ^vttaa The Atsembty of the League of Ninons 

a bnUiaoi discussion and collecuon of views, see Hogan upcir.chap 3 

74 HansJ Morgenthau. j945^ pp 374,75 



The Law Review 




205 


Covenant seemed to assume that war remained the normal solution of inter¬ 
national conflicts,'" There were other technical flaws in the League S 3 'stera. 
The Covenant required unanimity for most substantive decisions of the 
Council and Assembly ; this enabled a member preparing for or actually 
engaged in-aggression to block effective counter measufes^®. Again, the' 
Covenant provided that national armaments should be reduced to the lowest 
point “consistent with national safety”.'^' This provided a basis for France’s 
argument that it could not agree to reduce its armaments because of the 
threat of future German aggression. It should however be noted that while 
these provisions may have been invoked to justify acts which - were incom¬ 
patible with the purposes of the League, it would be inaccurate to say that 
the technical deficiencies provided the explanation of League failures.’®- 

(iii) From the point of view of organizing peace, the League rested 
on three or four main pillars. These were the provisions for the reduction 
of armaments (Art. 8), the guarantees against aggression (Articles 10 and 16), 
the settlement of disputes (Articles 12 to 15. and 17), and the provision for. 
peaceful change (Art 19). Because these pillars were not of equal strength, 
the League suffered from imbalance. While the guarantees .against aggres¬ 
sion were very strong, the provisions for the reduction of armaments and 
for peaceful change were relatively weak, it is the First condition of all 
civilized society, as Vandenbosch and Hogan rightly point out,. that order 
arid change must be linked ' together as Siamese twins; the one is impossible 
without the other. The League Covenant probably placed too much 
emphasis upon order and too little upon change.’’® 

(iv) An attempt at a more fundamental explanation is made by those'- 
who find the cause of League failure in the wrongness of its general app¬ 
roach. It is argued that a necessary condition of peace is a balance of power 
and that only if the balance is maintained by appropriate military measures, 

75. The Covenant prohibited “resort to war”. In actual practice, governments interpre¬ 
ted this phrase in a narrow technical sense as in dealing with Japanese military 
action in Manchuria in 1931, with the result that its purpose was largely nullified. 

76. L. M. Goodrich, op. c//., p. 15. 

77. Art. 8(1), Covenant. . ' 

78. Goodrich, cp. cit , p- 15. Another streclural c'efect in the League system is said 
to be the close association of the League with the peace settlement at the end of 
World War 1. It is true that the League was established as part of the peace settle-' 
merit and that at many points the League was associated with carrying out terms 
of peace treaties Nevertheless, even if the Covenant had not been made an integ¬ 
ral part of peace treaties, the League was inevitably concerned with preserving the 
established order against efforts to change it by unilateral force. Hence, whether 
the League had been established during the war, at the close of the war, or after 
the peace settlements had been concluded, it was bound to have the task of keeping 
the peace on the basis of these settlements once they had been m.-tde. For further 
discussion see Goodrich, op. c//.,'PP ,15-18. , 

79. Vandcnbosch-Hogan, op. oil., p. 73. 
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wjll national policies and international arrangements for the maintenance 
of international peace and security be effective It must however be re¬ 
marked that whether the necessary condition of international peace and 
security is a balance of power or superiority of power on the part of 
those desmng peace is perhaps a detotable question and no categorical 
assertion can be made 


(v) There IS also the argument of protagonists of world government 
that the League was foredoomed because it was based on the principle of 
cooperation between sovereign states The argument insists that the effective 
maintenance of world peace and security requires the establishment of a 
world authority with adequate power to deal directly with individuals®^ 
There is no doubt that history thus far gives a large measure of support to 
this view Nevertheless the alternative offered is quite an impracticable one 
m the foreseeable future ** 


(vi) The League’s failure to settle disputes m its closing years is also 
due, m some measure, to the Great Depression which did much to embitter 
international relations National governments sought salvation in econo¬ 
mic poltaes that were narrowly nationalistic The world-wide economic 
collapse, the rise in popularity of anti-democratic and nationalist doctrines, and 
the unwillingness of peace loving peoples to assume necessary responsibilities 
for the maintenance of peace resulted in the disintegration and collapse of the 
League system 


(vii) Finally it must ba admitted that the failure of the League was 
fiindamemall, not due to weaknesses of coustitutiou or structure, serious as 
they may seem, but to the absence of the will to make it work ** Jt was 
not the assumptions that were wrong or the system that was defective, 
mn rn’d '"Utility of poop,e, and governments to deve- 

r” r ’n '«"ests m the uot-so- 

MnM ,r fh ’"“'’’'"''J' fof luternational cooperation can be 

very helpful if the will lo coopcraie exisu ^ t ^ « 

more effeetive, but without that will , common action 

ST *"« wst organization will be use- 


Organlzation, VltI9S2l’pJ 53^58*’"*^' Expertmem I»unialit0ol 

81 For statements of the case fnr newu _ 

wealth of man For analm< ni . *^6 F L Schuman The Common- 

Practice of World Goremmeiti see Gerard J Mant,otte, The Idea anJ 

82. Goodrich op eli„ p ig 
81 Cheever and Haviland. op ett pp 423.3d 

84 Goodrich and Hambro Charter ^rtt. » 

85 Vandcnbmcl, and Hotan, .p ^ pp M 

86. Goodnch, cp ni ,pp 


17 llka.bc,n..,<,iu„„,„,„ m,pp, m<i. n., 
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THE UNITED NATIONS 

1. Genesis of the U. N. 

Though the League of Nations had failed to provide security, the 
idea of an international organization to prevent war and to promote peace 
was not abandoned. In fact, the failure to prevent World War II streng¬ 
thened rather than weakened popular demand throughout the world for an 
effective system of collective security, ss In 1945, twenty-six years after the 
founding of the League, a new but strikingly similar organization, the tJnited 
Nations, rose out of the flames that had consumed the old. The interven¬ 
ing years had been full of hopes and frustrations, limited collective efforts 
to combat outbreaks of aggression, followed by the most catastrbphic 
man-made destructions of all history, the World War 11.®* The damage done 
to the material and human foundations of our civilization was immeasur¬ 
ably more vast in 1945 than in 1919, but men who planned the new 
world again designed it in the image and likeness of what was most fami¬ 
liar: the League pattern, more or less as it had evolved by the time the fight¬ 
ing began in 1939. 

The U. N. Charter was thus the second attempt to give the global 
community and organization. Though the first attempt had failed comple¬ 
tely, the fact that an institution of this type had existed before and that it 
had worked and produced some results, could be regarded as a proof of the 
general feasibility of a similar scheme. This way of thinking appears deci¬ 
sively to have influenced the establishment of the United Nations. The fea¬ 
sibility of the general scheme was widely taken for granted; what remained 
to be done in order to produce a more satisfactory solution seemed to be 
to make use of the experience which the history of the League provided, 
and to build up a better organization on the basis of this experience.*® 

2. Drafting the Charter®^ 

The significant landmarks which brought into existence the present 
charter of the United Nations were the following:— 

(i) The Atlantic Charter, August 14, 1941. 

Germany and Italy. Why were they reluctant to marshall their strength behind 
the Covenant ? Many reasons were advanced for this but the basic one no doubt" 

Was the yet undeveloped state of the concept and habit of collective security. 

see Checver and Haviland, op. cit., p- 424. 

58. Vandcnbosh-Hogan, op. cti., p. 77. 

59. Cheever and Haviland, op. cit., p. 52. 

90. Schiffei, Tfte legal Community of Mankind, pp. 288-89. 

91. Due to paucity of space, it is not proposed to discuss the details of numerous propo¬ 
sals which ultimately led to the drafting of the present charter of the U. N. Only 
an account of major steps will be ^iven to make the present study complete. For 
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(ii) Declaration b> United Nations, Janiury 1,1942 

(iiO Moscow Declaration of October 30, 1943 

(iv) The Dumbarton Oaks Proposals, Aug-October. 1944 > ’ 

(v) The Yalta Conference, February, 1945 

(vi) The San Francisco Conference, Apnl-June, 1945 

(vii) First Assembly of the Untied Nations (in London) January, 1946 

(i) The Atlantic Charter^ On August 14, 1941, several months before 
the United States formally entered the war. President Roosevelt and Prime 
Minister Churchill met at sea and drafted the Atlantic Charter, a state¬ 
ment of war-aims somewhat like th“ famous Fourteen Points of President 
Wilson in World War I ” The eight and the last point of the Charter, 
in speaking of a “permanent system of general security” indicated that the 
U S which only a few years before had enacted neutrality legislation, was 
now prepared to enter into a system of collective security> However one can 
also see m this stiteraent the doom of the League, since it contains no referen¬ 
ce to It ** 


(n) Declaration by U N “If the Atlantic Charter was the first step 
m the creation oftheU N, the United Nations Declaration of Jan 1,42, 
was the second”»» By the terms of the Declaration, a war-iime coalition was 
formed The signatories” accepted the principles of the Atlantic Charter and 
thereby subsenbed to the hope expressed in it “to see established a peace 
which will afford to ail nations the means of dwelling in saiety within their 
own boundaries, and which will afford assurance that all the men in all the 

lands may live out their lives m freedom from fear and want 


H r S.Goodnch. n, VmMNCIon. pp 20-31. 

1 ■ Evdlt, 

Ch.,t.,,s„S,oM.Tfa 

93 Vandenhosch and Hogan, op cir, p 77 

94 ll may be surmised as to #1.- __ d. 

again There was first of aU the the dcasion to start all ov^ 

bdtttr to tend n new orgdote,™ 

tbt st.gTO or tailnte Fonber ii '»teh wasaiucbtd 

' than to oioditj. the old Presidtnt^^l*^ !'’* ‘■'“H “ domm<«‘ 

Amcncan people would more freelr probably also believed that the 

organiaaiion than they wooM tbeLea™^ enihusiastjcallyjom a new world 

the most bitter political campajcrwin *bout which there had centered one of 

Vandenbosch and Hogan pp af p ^‘”'r«can history See for further discussion, 

95 Op ot ,P 78 

96 It was signed on New Year's Dav i«,d__ . 

their respective governments and hv Litvinov, and Soong for 

followingday "Prcsentatives of 22 other states on the 
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Hambro, op cit, p 570 
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(iii) Moscow Declaration of October 30. 1943 : From the point of view 

of forming a,new international organization, this document was, very impor¬ 
tant, since its statements on the subject were more specific than those of the 
Atlantic Charter, and it also definitely committed the Soviet Union to active 
cooperation in establishing a security organization. The four Great-Power 
signatories^^ declared that “they recognize the necessity of establishing at the 
earliest practical date a general international organization, based on the 
principle of sovereign equality of all peace-loving states, and open to member¬ 
ship by all such states, large and small, for the maintenance of international 
peace and security”.^® ^ ' - 

(iv) The Dumbarton Oaks Proposals : A major step in the develop¬ 
ment of the United Nations Charter was the so-called Dumbarton Oaks Con¬ 
versations held at Washington from August 21 to October 7, 1944. With the 
American tentative proposals as a base, joint proposals for an international 
organization were worked out which became known as the Dumbarton Oaks 
Proposals.^®® These Proposals called for an international organization which 
had many of the features of the old League but which had others thought 
embodied the lessons of the League experience. While the Proposals envisaged 
a Security Council of limited membership and a General Assembly including 
all members, they diSerentiated the functions .'of the two bodies more sharply 
than did the League Covenant. Further, while the League Covenant called 
for automatic sanctions to be applied by all members against any state which 
resorted to war in violation of the Covenant, the Proposals envisaged a system 
of progressive enforcement measures to be administered by the Security 
Council in which the major powers would have a decisive influence.^®^ 

(v) The Yalta Conference, February, 1945 : At the favourite Russian sea¬ 
side resort of Yalta, on the Black Sea, Roosevelt, Churchill and Stalin met in 
February, 1945 to hammer out further compromises on various military and 
post-war issues. Regarding the thorny voting question, it was decided that all 
decisions on questions of procedure should be taken by a majority of seven 
votes, and that decisions on other questions should be taken by a like majo¬ 
rity, with the added requirement of unanimity of the Permanent membersP'^ It 

98. It was signed by Molotov for the Soviet Union, Eden for Great Britain, Hull for 
U. S., and Foo Ping-Sheung for China. 

99. For text of Moscow Declaration, see Goodrich and Hambro, o/i. c;7., pp. 571-72. 
See also The Memoirs of Cordell Hull, II, Chs. 92-93. 

100. Called “Dumbarton Oaks” after the name of the estate in Washington at which the 
meetings were held. 

101. For the text of the Proposals, see Goodrich and Hambro, op. c/7., pp. 572-82. It 
should be noted that the Proposals were in many respects incomplete, e. g., they 
did not contain any provision regarding Security Council voting procedure, a gap 
which was later filled by the agreement of Roosevelt, Churchill and Stalin at Yalta. 
For further discussion, see Goodrich, The United Nations, pp. 22-26. 

102. This is ■ the origin of veto power which was to become a highly controversial 
question in post-war period. 
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was also agreed that a conference of United Nations should be called to 
mcEt at San Francisco on April 25, 1945 “to prepare the charter of such an 
organization, along the lines proposed tn the informal conversations at 
Dumbarton Oaks 

(vi) The San Francisco Conference. April to June. 1945 On March 5, 
1945, the United States, m the name of four sponsoring governments”* issued 
invitations to forty-five other governments,”^ in accordance with the Ya ta 
Agreement It was suggested in the invitation that the Conference consider the 
Dumbarton Oaks Proposals, “as affording a basis” for the proposed charter 
After much heated discussion and disagreement the Conference which met 
from April 25 to June 26, succeeded in drawing up the present U N Charter, 
containing also the statute of the International Court of Justice It is 
remarkable that despite serious difficulties on such important matters as 
the “veto” in the Secunty Council, and the functions of the General 
Assembly,’®* there should have emerged an instrument so detailed and com 
prehensive as the Charter 

(vu) First meeting of the U N General Assembly, Jan , 1946 The 
U N came into being on October 24, 1945 (“United Nations Day”), on the 
Charter receiving the ratifications necessary to bnng it Into force The 
first meeting of the General Assembly was held m London on January 10» 
1946 On Apnl 16, by resolution of its Assembly meeting for the last time in 
Geneva, the League of Nations ceased to exist i 

3 Charter and Covenant compared”®* / 

The first and the most important impression one gets on a comparison 
of the Charter and Covenant is that there 'is more continuity 


103 Goodnch and Hambro op eft, ^ W , ' , 

teW The Republic of China, the Soviet Union theU K and the U S 

105 A complete list of the governments invited to the Conference v-ill be found m 

Goodcich and Hambro, op at p ll ' 

106 Goodrich The United Nations, p 25 

107 See Goodrich and Hambro op or, pp 10>20 

lOS Fotothtr mvc com,toed atihe Cnfereacc see Vandenbosch and Has"" 
op ell , pp 86-90 

109 the mam didetences between the final draft as adopted at the San Ftanasco 
(pretence and the Dnmbanon OaVs Proposals, see Evatt, rfie Fnlled ,V 

nm.to™ft«h'eT,!Sto.‘e"' OreatBnt.tn and the U S, and .1 

Stonre\r.“d'dtr:rtfi?’sTcrCo.e,u„tw.,htheUK 

ApnlttOfit-SeeU N Month.,a.°?e,e"'„“ S^p TvT'’' 
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than discontinuity between them.^^^ For all their differences, they are basi¬ 
cally the same—voluntary associations of states established to foster coopera¬ 
tion among their members in certain political, economic and social areas. 
The dissolution of the League of Nations should not obscure the fact that 
the U. N. Charter owes much to the League experience, and for its provisions 
drew heavily on the League’s tradition, practice and machinery.^i- Like the 
Covenant, the Charter, though a constitution of an international organiza¬ 
tion, is in fact a treaty between the State parties to it.^” The organization 
which the Charter provides is fundamentally in line with the League of 
Nations. Like the Covenant, it recognizes the important inequalities of 
states and erects a structure which takes into account these inequalities.!^* 
Both the League and the U. N. were endowed with essentially the same 
organizational limbs, including an assembly, council, economic and social 
bodies, trusteeship committee, court and secretariat. The delegations of the 
member states were to be equal in size, with one vote apiece.*!® 

But the two systems are not quite as identical “as Tweedledum and 
Tweedledee”.!!® Although the U.N. is the successor to the League and in many 
ways patterned on it, there are fundamental differences*!! between the two 
institutions which may be noted :— 

(a) In the United Nations there are, apart from the Secretariat, five 
principal organs, the General Assembly, the Security Council, the Economic 
and Social Council, the Trusteeship Council and the International Court of 
Justice, and the respective spheres of each organ are carefully defined so as to 
avoid over-lapping. In the League, there were, apart from the Secretariat, 
two principal organs only, the Assembly and the Council, and each was able 

111. On elements of continuity, see Goodrich, “From League of Nations to United 
Nations”, International Organization, I (1947), pp. 3-21. 

112. Starke, op. cit. pp. 452-53. 

113. Goodrich, The United Nations, p. 28. 

114. ,Goo^xich.z,ttdn&vahza, Charter of the United Nations, p. 21. 

115. It may be noted that largely for reasons of political expediency and because of 
certain adverse attitudes and prejudices that had developed, the revision of the 
League system was never seriously considered as a means of providing the desired 
international organization, rather it was decided to start from scratch and set up 
an organization which would not have to combat the unfavourable psychological 
attitudes which a revised League would very likely have to face in some quarters. 
It was of course soon discovered that it was as impossible as it was unwise to 
disregard the League experience. ...See, in this connection, Goodrich and Hambro, 
op. cit., pp. 21-22. 

116. Cheever and Haviland, op. cit., p. 66. 

117. Some minor differences may also be noted. The Charter is composed of 111 articles; 

• the Covenant had only 26. The Charter is involved of repetitions, the Covenant 

was simple and direct. The Covenant has only a short preamble, but the Charter 
has, in addition to a long preamble, a Chapter entitled “Purposes & Principles.” 
The Charter has a large vestibule. 
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to “deal with any matter within the sphere of action of the League or affec¬ 
ting the peace of the world” 

(b) Under the League, unaoiraity was required (with a few excep¬ 
tions) for decisions in both Council and Assembly, but only unanimity, of 
those present In the UN, the Council can make decisions by a vote of 
seven members, but in non-procedural or substantive matters, these seven 
votes must include the concurring votes of the five Great Powers ' In the 
General Assembly, decisions on important (substantive) questions require a 
two thirds vote, decisions on other matters only a simple majority A 
simple majority for all questions is requued in the ECOSOC and Trusteeship 
Counal The voting procedure is thus far more liberal under the Charter than 
under the League Amendments to the Covenant required the ratification of 
all the members of the League whose representatives composed the Council 
and of a majority of members whose representatives composed the Assembly 
Thus, not only the permanent members of the Council but every member had 
the right of vetoing amendments to the Covenant On the other hand, only the 
permanent members of the Security Council have the power to veto' amend 
meats to the Charter 


(c) The collective security wing of the new structure has been great¬ 
ly reinforced, in the light of the League experience. There are substantive 
differences between the “sanction” provisions in Article 16 of the League 
Covenant and the provisions for “preventive” and “enforcement iction" to 
Chapter VII of the Charter There is less emphasis than in the Covenant on 


Arts 3 and 4 of the Covenaot It may however be noted that there were sea' 
siffliUruiea also mthegcneral atrocturc of the twobodies The Council no 
Security Council in composiuon, nor was the AsseirW! 
Se^ a ‘S^ercnl from the General Assembly Provisions m the Covenant for tbe 
af^u«!ce « The International 

N than was the PermanW 

S w lla Jhi o r s procedure -the new Court « almost idcnti 

a carbon coov of ,f, Z ‘T*e new International Cojrt of Justice is virwalD 
into muchclOTerre!at.f^i'n“”^;:’v* Perminmt Court but it has been brought 
noted that IhecoMlilai.o^rfrho “'E»”»i»it>ti"t It may however be 

^ matmet,h,eh the^C^hTS" e." 

liUne/rm“(l'”L'!e wem^^eTl^ »’ utifavoutable to ® 

provision in Art 15 of f?i. r** the rule of unammiiy, including *h< 

not to be counted when jh^ r -a of parties to a dispute wen 

thereon and (2) the Ctouna! naade us report and rccommendatiott’ 

vance by Member States ratS^r .tf* ** * i ^-tague Covenant depended on its obser 
whereas under the Charter the organic decisions of the League bodi« 

such as Security Council 'and **** ** organic decisions of the bodic' 

Siarke. An Introducuon to ®PWific obligation of Member States -Se' 

•0 '»odchbo!chahdHo,ah.op 3td tdn.. p 454 
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automatic sanctions and more on compulsory sanctions triggered by deci¬ 
sion of the Security Council, subject of course to Big Five .veto.^^^ Under 
the Covenant, all members were committed to guarantee each other’s terri¬ 
torial integrity and political independence, but were not explicitly bound to 
follow League’s recommendations regarding enforcement action. Under 
the Charter, the Security Council decides on behalf of the entire U. N., 
whether peace is threatened and whether sanctions shall be applied. Such 
- cisions are binding on all the members. The Covenant placed great 
store in the reduction of armaments; the Charter devotes less attention to this 
issue, and speaks of “regulation” more than “reduction”.^"® 

(d) The Charter reflects far greater concern for the solution of 
economic and social problems, and it provides for an ’organ—the Econo¬ 
mic and Social Council—whose sole function is to promote international 
cooperation for this purpose. The Covenant provided for no such organ. 
Cheever and Haviland rightly remark: “To attack the economic and social 
roots of war, the Charter’s objectives are far broader and bolder than those 
of the Covenant. Concepts not even mentioned in the old document have 
become key pillars of the Charter : human rights, higher standards of living, 
full employment, economic development, and cultural and educational co¬ 
operation.”^-® 

(e) The Charter contains more comprehensive provisions with respect 
to dependent peoples than did the Covenant. Chapter II of the Charter is 
one of the major innovations with respect to the colonial question. It binds 
Members controlling non-self-governing territories to aim towards certain 
political, economic and social objectives and to transmit regularly to the 
Secretary General information on conditions in these territories. The trus¬ 
teeship system of the Charter is in many respects a continuation of the man¬ 
dates system, but with essential differences.”* 

121. Cheever and Haviland, ojJ. cit., p. 67. 

122. It should be noted further that the U. N. (through the Security Council) is not 
limited in taking “enforcement action”, as was the League of Nations, to situations 

‘ where Member states have gone to war in breach of their covenants and obligations 
under the Charter ; it can take such action if there is merely a threat to the peace, 
or if a breach of peace or act of aggression has been committed. Moreover, the 
Members of the U, N. have bound themselves in advan ce to provide armed forces 
on terms to be agreed with the Security Council. There were no similar stipula¬ 
tions in the League Covenant... . see Starke, op. cit ., pp. 453-54. 

123. Op. cit., p. 69. 

124. The territories under the Trusteeship system are classified quite differently from 
those of the Mandates system, and the Trusteeship Council has far greater powers 
than did the Mandates Commission. The Trusteeship Council has been elevated 
from being an advisory body of experts under the political council, as was the 
Permanent Mandates Commission, to the rank of “principal organ” composed of 
governmental representatives. 
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It (Arts 12, 13 and 15). 0»Mbe Charter gives greater recognition 
arrangements for the raAintcnancc of peace and security than did the Covcoah^ 


iiu) unlike tha Covenant the ChJrtcr contains no authority for withdrawal n 
the United Nations, but it adds a new provision that the Covenant laAe 

Members privileges by the General Assembly "" 


iubpensiun •» r'ecn.vt, » vj I..V -- - , 

tecomtucndations by the Secunty Council See, however, Kelsen, Withdra 
ftom the ON’, The Wettera FoUucat Quarterly March 1W8 p 29 and Goodne 


and JIambro, op nt pp 142-145 who take the view that ‘while there is m thr 
Charter no express recognition of the right of withdrawal, it is generally und«* 
stood that this right exists” (iv) there is an increased emphasis in the Charter 
on the political role of the Secretary General Unlike the Covenant, the Charter 
specifically directs him to make an annual report to General Assembly 
and call to the attention of the Secunty Council any matter which m 
his opinion threatens world peace and (v) the prohibition against invasion of a 
Member's ‘'domestic jurisdiaion applied only to the peaceful settlement of 
disputes in the Covenant while under the Charter it covers all U N functions 
In this respect the Charier is ceriainJy retrogressive 

The first purpose is slated to be “to maintain iiiiernaiional peace and security 
Other among the Purposes arc * to deseJep friendly relations among nations ”, to 
achieve international cooperation in sohiog iniemattonal problems of an economic, 
social cultural or humamtanaa efoameter , etc , etc ’ 

Goodrich and Hamhro. Charier o/the Uaited/fanans. 2 nd edn , p 22. 

See ia/ra under the heading “ON as Guardian of Peace” 

These principles include the sovereign equality of Members, the 
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the most part these principles are in the nature of basic directions which 
clearly must guide the conduct of the Organization and members alike if the 
declared purposes of the UN are to be attained* Further, the application 
of these principles is not limited to members, for the general principle is laid 
down that the conduct of states not members of the Organization is to be 
made to conform to these principles “so far as may be necessary for the 
maintenance of international peace and security*’. 

5. Membership. Structure, Functions and Powers 

(a) Membership ; The Charter provides for two categories of 
Members : first, those states that became Members by signing the Charter at 
San Francisco and subsequently ratifying it or that, having been among the 
signatories of the Declaration by United Nations, subsequently signed and 
ratified the Charter and second, those states that subsequently satisfy the 
qualifications for membership and are admitted in accordance with the 
procedure prescribed by Art* 4 of the Charter.”^ The Charter emphasized 
that membership was something to be earned by right kind of conduct and 
that a Member “which has persistently violated the ‘Principles’ contained in 
the present Charter” may be expelled.^®® 

In its Advisory Opinion on Conditions of Membership in the United 
Nations (1948),^^* the International Court of Justice by a majority held that 
Article 4 lays down five conditions by way of exhaustive enumeration and not 
merely by way of illustration. These are that any new applicant must—(a) 
be a State ; (b) be peace-loving ; (c) accept the obligations of the Charter ; 
(d) be able to carry out these obligations ; and (e) be willing to do so. In 
the Court’s view a State Member must in voting have regard only to the 


loyal fulfilment of obligations under the Charter, the peaceful settlement of inter¬ 
national disputes “in such a manner that international peace and security, and 
justice, are not endangered’’, abstention from any threat or use of force “against 
the territorial integrity or political independence of any state,” etc Para7, Art. 2 
is significant in that it denies to the Organization any authority “to intervene in 
, matters which are essentially within the domestic jurisdiction of any state”, or “to 
require members to submit such matters to settlement under the present Charter”. 
Goodrich and Hambro are of the view that this principle “constitutes potentially 
the most substantial limitation that is to be found anywhere in the whole Charter 
upon the activity of the UN.” See Op. eft., p. 23. Also see M. S. Rajan, {/nited 
Nations and domestic Jurisdiction, 2ad edn, 1961. 

130. Paragraph 6, Art. 2. 

131. Art. 3, Charter. 

132 With a few exceptions the original Members of the UN were states that had joined 
the anti-Axis coalition. Thus the UN at the time of its establishment was associa¬ 
ted with the cause of the victor nations in a world war as had been the League. 

133. Art. 6, Charter. 

134. I. C. J. Reports (\94i) at p. 61. 
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q„aMca>.ons of a caad,dalo for adm«.on as set out tn Art 4,jnd 
into account extraneous political considerations I 
Cnion- the Court ruled that 

decision admit a new Member State, where the Security I 

make any recommendation as to admission to membership i 

(b) Structure. Functions and Foners To facilitate the 

of the declared purposes of the UN. the Charter provides for the Mtabiis - 

ment of six principal organs and such subsidiary organs as may 
necessary The six principal organs are -( 1 ) the General ^ 

the Security Council. (3) the Economic and Social Council, () 
ship Council, (S; the International Court of Justice , and (6) 
nat«» Except for the Councils, the pattern follows closely th 
League of Nations, though m the Charier there is a much more 
definition of the functions and powers of these organs and their reiaii 
to each other than was to be found in the Covenant 


A brief descnption of the General Assembly and the Security Coun ^ 
cil—the two leading principal organs—is given below — 

(i) The General Assembly iw ' ' 

’ ** The Charter gnes the Assembly great opportunities to 

important contribution to the cause of the maintenance of peace 

security- _A A Gromyko of Soviet Union 

135 For dtscussioD of UN practice in this regard, see Humber, Brflu/i Year 

Inlernallonal Lav 1947, p 90 

136 I C J Reports <1950), 4 

137 It will be noted that as the Secunly Council recommendation is subject to 

' “veto , admission to membership has been snarled up in East-West ^ 

The persistent opposition of USA to Red China’s admission into the UN« 
glaring example of this The question of removing the obstacles due to 
Council “veto * has been the subject of several General Assembly recommendatio » 
including those in a Resolution of Dec 21 1952 under which a speaal Comnu 

was established to make a detailed study of the whole problem of admitting n 

members 

138 A graphic descnption of the structure of the UN will be found in Goodrich op » 
p 33 Cheever and Haviland, op ett p 68 

139 Space does not permit a detailed account of these organs, for which readers are 
referred to Vandenbosch and Hogan op cti , chs 8 to 13 , Cheever, op ell , C“* 
4 6 8 9 11 to 13 Goodrich and Hambro op eil pp 24-33 , David Cushman 
Coyle The Untied Nations and How it Works pp 144-152, Evatt, TAe United 
Naiton’, pp 19 34 Starke op efr 457-74 

140 See chap 4 of the Charter For a graphic description of the structure of th® 
General Assembly, see, Cheever, op eit.p 88 

141 U N C. 1 O I p. 664 
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The General Assembly is the most representative organ of the U. N. 
and the one from which the authority of certain of other organs is largely 
derived.“If the organization of the UN were to be compared with that 
of a state, the General Assembly might be called the Parliament or Cong¬ 
ress. ”^^3 It has sometimes been called the “town meeting of the 
world”,“« because it is the one place where all the members, large and small, 
may be heard in debate and discussion. 

The General Assembly consists of the “Members of the U. N.” each 
of which has “not more than five representatives”.'*^ Each has one 
vote.i«« Decisions on “important questions”*^ are taken by two-thirds 
majority of those present and voting.^® Decisions on other questions, 
including the determination of additional categories of “important ques¬ 
tions”, are made by a majority of those present and voting.^® The General 
Assembly meets in regular annual sessions and in such special sessions as 
occasion may require. It adopts its own rules of procedure, including rules 
governing the public character of its proceedings.’^** 

The General Assembly has a wide range of functions which may be 
conveniently grouped under the following six heads : discussion and recom¬ 
mendation, supervision, control of finances, election, admission of new 
members, and the initiation of proposals for Charter review and amend¬ 
ment.'*®’ 


The power of the General Assembly to discuss and recommend extends 
to “any questions or any matters within the scope of the present Charter or 
relating to the powers and functions of any organs provided for in the 


142. 

143. 


144. 

145. 

146. 

147. 

148. 

149. 
150 
151. 


Goodrich and Hambro, op. cit., p. 25. . ttkt • 

Thi. inalogy should not however be pressed too far, because since the W is not a 
T.oL tevins i„d.pend,„. power, of it. own, .he Oeneml A...n.bl,no. a 

?!f™"X'by'‘.'hr;llena.or Ar.hnr Vondenberp and n.o.edi. Cheever. 

op. cit., p. 73. 

Charter, Art. 9. 

S r^mmendations with respect to the maintenance of international peace 
and security, admission of new members, etc. 

Charter, Art. 18(2). 

Ibid, Art. 18(3). 

This is'the classification used by Goodrich, op. cit. p. 32. In 
ro.thc functions and powers are grouped under five 

sory, financial, elective, and constitutional. For a graphic description of this, see 
Cheever, op. cit.,p. 98. 
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present Charter This otherwise extensive power is however subject to 
two important limitations (0 the Assembly roust refer to the Security 
Council any question on which action (i e, enforcement action) is necessary, 
either before or after discussion, but in any case before making a recommenda¬ 
tion , and (ii) the General Assembly must refrain from making any re¬ 
commendation on any dispute or situation in respect of which the Security 
Council IS engaged in exercising its functions under the Charter, unless the 
Security Councl so requests But to prevent important matters relating to 
peace and security from being “frozen” on the Security Council agenda and 
therefore from coming under the search-light of General Assembly procedures, 
It is provided that the Secretary General is, with the Security Council’s con¬ 
sent, to notify the General Assembly when such matters are being dealt with, 
and immediately the Council ceases to deal with them *5s These limitations 
are consistent with the Charter principle that the primary responsibility for 
the maintenance of international peace and security is vested in the Security 
Council, and that normally, disputes and situations affecting world peace, 
will be dealt with by that organ 


Finally it may be noted that, under the provisions of the Charter, 
recommendations of the General Assembly are not legally binding*” 
However, there is nothing to prevent members from agrieing in advance to 
accept a particular recommendation as binding 

152 Art 10 ■ 

153 Art n (2) 

154 Art 12(1) 


155 An 12'2) Another limitation n contained in Art 2(7} which prohibi’S interven 
1? ‘ ‘he domestic jurisdiction of any state Thu 

uoneofthc Purposes and Principles and therefore applies to all organs of the 
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Vandenboscl- and llogan op nl p ns 

nies The of former Italian co 

on the dispas.iion of ib«e were unable toag 

They decided howeser to when the Italian peace treaty was draft 

the Counul of Foreign Ministers 1*.*”***^ ‘'t'o force and agreed that 

question would be referred to »he'r'® settlement withinajear, 
accepted as binding upon the Assembly and Its recommendat 

115 16 parties See Vandenbosch Hogan, o;> c‘l . 
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(ii) The Secvirity CounciR^^a 

The Security Council is a small body of eleven members with the 
Republic of China, France, the Soviet Union, the United Kingdom and the 
United States having permanent membership.i^s Thus the five states that 
were^ Great Powers at the close of the World War II occupy a special 
position.““ The six non-permanent members (now ten) are elected for two- 
year terms by the Assembly, with special attention being given to their 
contribution to the maintenance of international peace and security and the 
equitable geographical distribution.^®^ The non-permanent members are 
ineligible for immediate re-election.^®- The Security Council is to be so 
organized “as to be able to function continuously”, and to this end each 
member of the Council is to be represented at all times at the seat of the 
organization.^®® 

The powers of the Security Council are defined in generous terms to 
permit it to fulfil its “primary responsibility”. It can intervene in any 
situation or dispute^®^ whose continuance is likely to endanger the mainte- 

158a. For an historical background of the Security Council, see Cheever and Haviland, 
Of. cit., pp. 132-36. 

159. Art. 23. The General Assembly on Dec. 17, 1963 decided to amend the U. N. 
Charter so as to increase the membership of the Security Council from 11 to 15 
by adding four non-permanent members. All member states have been requested 
to ratify the relevant amendment not later than Sept. I, 1965. India has already 
done so. 

160. It will thus be noted that a special relationship was sought to be established between 
power and responsibility. This arrangement is obviously a rigid and inflexible one 
and yet the list of Great Powers does not remain static. Some on that list in 1945 
may not belong to that category in 2045, or 1995 or even 1965 If this should happen 
(which has already happened in the case of KMT China), the permanent members 
of the Security Council would not coincide with the actual Great Powers. The only 
way to add to or subsfract from this category is by amendment of the Charter, and 
this cannot be done without the concurrence of all the permanent members. Thus 
each of the five can block its removal from this group, as long as it exists as a 
state and remains a member of the GN. The designation of permanent members 
follows the precedent of the Covenant, but that arrangement was more flexible 
since the Council with the approval of the Assembly could create new members. 

. .See Vandenbosch-Hogan, op. cit., p. 135. 

161. Article 23. Apart from this, there are provisions in the Charter for'participation 
in Security Council’s discussion by states other than permanent and non-permanent 
members, e. g.. Articles 31 and 32. 

162. Article 23 (2). 

163. Article 28. 

164. Article 34 draws an important distinction between "situations” and "disputes”. 
Either may be found by the Council to endanger international peace. Most 
matters brought to the Council have involved specifically defined disputes between 
two or more parties, but the Charter recognizes that peace may be endangered by 
a situation as well as by a clearly defined dispute. The character of the Franco 

Government in Spain was held by Polish Government to be such a situation. The 
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nance of international peace and secunty, for the purpose of bringing about a 
peaceful settlement, and in case it determines the existence of “any threat to 
the peace, breach of peace or act of aggression^*®”, it can decide what 
measures are to be taken “to maintain or restore international peace and 
secunty” All functions of the UN under trusteeship agreements for areas 
designed as ‘strategic’ are exercised by the Security Council The 
Members of the UN agree “to accept and carry out the decisions of the 
Secunty Council in accordance with the present Charter” '** In dischargiag 
Its duties Secunty Council is bound to act m accordance with the purposes 
and principles of the Organization The Security Council is also made 
responsible for formulating plans to be submitted to the Members of the UN 
“for the establishment of a system for the regulation of armaments” 

These far-reaching powers of the Secunty Council are subject to 
certain legal limitations which are contained in Articles 1 and 2 of the Char¬ 
ter concerning the “Purposes and Principles” of the United Nations For 
example, the adjustment or settlement of international disputes that may lead 
to a breach of peace is to be brought about bv “peaceful means and m coo- 
formuy with the principles of justice and international )a\v”»»* and apart from 
enforcement action, the UN ts not to intervene in matters “essentially ttithin 
the domestic jurisdiction of any state But even sveb legal limitations 

Council Itself did not reach the same conclusion but decided to investigate m 
order to and out Mmy ofihe framersofthe Chatter felt during the WarthU 
peace had b.en shattered by situations that were not always clear disputes, such a* 
the rise of dictators Again, under Atticte 27. the distinction between a "dispul* ’ 
and a “situation may have important consequences so far as abstention by 
the permanent members is concerned Yet the Council never seems to have 
decided how to determine whether s matler is a situation or a dispute Such 
technicalmes ate obviously tools wbi.h may be used for polilicdj ends Se* 
Cheever op cif.pp 139 140 Starke, o/. eir. pp 466-70 
165 For th. »o,d • iM 

iiorld Orfler, 1958 


166 Article 39 

167 Article 83(1) 

168 Article 25 

169 Article 24 (2) 

no Article 26 The print,pilpowmaodri.net,on, of Ihe Secunty Coiincllliue relele 
n, o ev.m.!L”‘ "V"” "" ”W™et,totm,;,nat,ona,d.spolee. 
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I7l See Starke op eji . pp 471-72. 
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have to be adjusted to the circumstances ; for instance the Security 
Council has in practice adopted the view that questions will cease to be 
“essentially” matters of domestic j'urisdiction if in its opinion they raise 
issues of international concern transcending state boundaries.^"^ 

Voting Procedure in the Security Council”^ 

The relevant Charter provisions are to be found in Article 27, which 
provides that each member of the Security Council shall have one vote ; that 
decisions on procedural matters shall be made by an affirmative vote of 
seven members ; and that decisions on all other matters shall be made by 
seven affirmative votes, including the concurring vote of permanent members. 
It is here that the so-called “veto” operates, as if a permanent member 
does not affirmatively vote in favour of a particular decision, that decision 
is blocked or “vetoed” and fails legally to come into existence.^’® A proviso 
is, however, added “that in decisions under Chapter VI (Pacific Settlement of 
Disputes), and under Para. 3 of Art. 52 (Pacific Settlement of Disputes 
through regional arrangements), a party to a dispute shall abstain from 
voting.”^”. 

The Genesis of the veto^’® 

The central theory behind the right of veto appears to have been 
that since the permanent members as Great Powers naturally bear the main 
burden of responsibility for maintaining peace and security, no one perma¬ 
nent member should be compelled by a vote of the Security Council to 
follow a course of action with which it disagrees.*’® It was a basic assump¬ 
tion at the San Francisco Conference that the UN could not succeed without 
agreement and unity among its leading members, and in particular, it was 
believed that decisions to use force for the maintenance of international peace 
and security could not successfully be carried out against the opposition of 
one or more of the Great Powers So, in effect, tlie UN is a league of 
peace-loving nations with an alliance of Great Powers for keeping the peace 
as its hard core of military strength and political reality.*®* This of course 

174. Hasluck, Workshop of Security (1948), pp. 56-57. 

175. The question of voting procedure in the Security Council has attained a crucial 
importance, and it is, therefore, necessary to carefully examine its implications. 

176. Starke, op. cit., p. 464. 

177. Article 27(3), Charter. 

178. For a detailed discussion of the veto, see Dwight E. Lee, "Genesis of the Veto , and 
Norman Padelford, "The Use of the Veto”, in International Orgam^twn, 
Volume I, No. I, .and Volume II, No. 2. p. 227, respectively. See also ‘. Paras Dwan, 
“The Role of the Security Council and the Veto, 1954 Supreme Court Journal 242. 

179. Starke, op. cit., pp. 464-65. 

180. Vandenboseh and Hogan, op. cit., p. 146. 

181. Goodrich and Hambro, Charter of the United Nations, p. 29, 
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involves a discrimination against smaller nations which did not exist at least 
on paper, under the League system, since under the Covenant unanimity was 
required for important Council decisions and any state, great or small, had 
an equal opportunity to protect its interests by an adverse vote 
Procedural and Substantive Questions 


A difficult question of legal interpretation has arisen with regard to 
procedural and substantne questions as Art 27 makes a distinction as to 
voting procedure between the two types of questions without defining these 
terms The governments of the permanent members made a Statement'” 
on this subject at the San Francisco Conference, but this neither settles all 
the questions nor has any necessary binding effect on the countries which did 
not subscribe to it or on th* Security Council itselfConsidering that 
neither the Charter nor the Statement of the Sponsoring Governments at 
San Francisco contains lists of matters to be regarded as procedural, 
that there are differences of opinion with respect to the UgaJ value of such 
indications as are contained in the Statement, and that in any case, honest 
differences of opinion are bound to arise, the question of the procedure by 
which the determination whether or not a matter is procedural is to be made, 
assumes great importance «* In practice, the Security Council has thus far 

made the determination itself without consulting the International Court of 

Justice or any other body'” Us interpretation has been guided by the 
principle that any doubt as to the applicable voting procedure is to be settled 
by a substantive vote, which means that anv quesiion which is not clearly 
and admittedly procedural beco mes subject to veto >«» The possibility of 


Sn r, ;d J V ’'V orvol,nsp,oc=d»..,e»Koo Well«« 

procrturc on the srouod iM"' 

183 T«t or Ihc Slattmcnl b ebih id Gd T V’'"’ »” 'bis P»"" 

184 VDDdtnbDKh HoEan ° oP n>. PP 216-'* 

of the UN and to Govetniuent of China to continue as a 

procedural mailer tnvohmzsv Council If this were con5i<l«f^ 

seven members would be ™ the affirmative vot« of 

dacBioD ,cZ!„„ " «■" coniidced a 

This would ruse if,- ranft,p, bjcvito the veto of one permanent meffib* 

could veto his own removal of whether the representative ofCh® 
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vetoing a proposal to decide a resolution by auy seven affirmative votes, and 
then of vetoing the substance of the resolution is sometimes called the 
“double veto”.^®® 

Effect of Absteitiioji: What is the legal effect of abstention from 
voting ? A party to a dispute is required to refrain from voting in connec¬ 
tion with the process of pacific settlement.^*® It is quite clear that this does 
not prevent the Security Council from reaching a valid decision without the 
concurring vote of a permanent member. In fact, the result of any other 
interpretation would be “the ridiculous conclusion that the Charter requires 
a procedure which automatically makes the Security Council unable to fulfil 
one of its major functions”.^®® 

The practice of abstention has assumed chief importance as a device by 
which some flexibility has been introduced into the rather rigid voting proce¬ 
dure of Paragraph 3. Though there has been criticism of the frequent use 
made of the veto, the practice of not counting abstentions as negative votes 
and of requiring only the concurring votes of those permanent members 
voting, has considerably reduced the number of vetoes and made it possible 
for the Security Council to function more effectively than it otherwise 
could.^®^ It makes it possible for a permanent member to refrain from 
endorsing a proposal it does not approve of and still to allow others to go 
ahead with it if they desire. 

It may also be noted that an absence is regarded as having the same 
effect, so far as voting is concerned, as an abstention.^®* 

Use of the veto and Proposals for Reform 

The claim has frequently been made that the veto has been used in 
violation of the Charter and paiticularly in violation of the 

188. A procedure for mitigating the effects of this provision was established in 
September 1950, when the Security Council upheld by a procedural vote a ruling 
of its President to the effect that the representative of China could not use the 
“double veto” to prevent an invitation to the Communist regime in China to 
participate in a discussion on the status of Formosa. ...See Stone, Legal Controls 
of International Conflict, (54), pp. 224-25. 

189. Art'cle 27, para 3. 

190. Vandenbosch and Hogan, op. cit., p. 148. 

191. Goodrich and Hambro, op. cit., p. 223. 

192. This would appear from the CounciTs action in the Iranian case—see UN Security 
Council, Journal, No. 24. The same interpretation was used in the Korean case, 
since it permitted the resolutions of June 25 and 27 to be adopted in the absence of 
Soviet Union. 
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promise made by the permanent members at San Francisco 
The Statement of the Sponsonng Powers contained the sentenw 
«rt IS not to be assumed, however, that the permanent members any more than 
the non-permanent members, wonW vise their veto power wilfully to obstruct 
the operation of the Council” There is no doubt that as the veto has been 
used, the Security Council procedure has been stultified The responsibility 

for the hofc of agreement of which frequent use of the‘veto’is an outward 

expression, is difficult to place and is in fact a political question The 
Soviet Union has most commonly exercised the vcto‘“ butcontends that its 
uvs of th. veto his b:en a n5ces»i’‘v protection against hostile majorities 
This contention is not altogether without foundation 

Dissatisfaction with the Security Council voting procedure has led to 
various proposal-* for reform either by interpretation, or by agreement of the 
I«rmanent members or by am ndmmt of the Charier The Genera! 
Assembly uiderlook the consideration of this matter as early as 1946, and 
this was one of ih- questions which the Interim Committee was instructed to 
pUce on us ag:nda In Aoril, 1949, the General Assembly passed a reso¬ 
lution recommcrding that the members of the Security Council should con¬ 
sider as procedural certain designated types of decisions, that the permanent 
members should consult among themsehes whenever feasible with a view to 
avoiding the use of the veto, and to excrtise it only on question' of vital 
importance In Oct, 1949, u was announced that ihe permanent members 
had agreed upon the principle and pnviice of consultation before important 
decisions are made, there was no other change in the position of these 
governments on the question It is, however, difficult to say m view of 
subsequent historv whether even this limit d agreement has been followed by 
permanent members in letter and spirit 


} 


In conclusion, it may be remarked agreeing with an luthonty,**^ 
that the veto is not the main ob^tacte to the Security Council reaching its 
full stature, as an organ for maintaining peace and security Even if there 
were no veto, it is probable that some alternative methods of obstructing the 
Security Council’s work would have been resorted to, leading to equal abuses 
and absurdurs or that as occurred in the League, certain powers might have 


Goodrich -rod Hambro o/r «/. p 224 For spenfic instaDCes of how the veto 
has been abused seeE'ail The Unirett \ption pp 5&.57 

The veto was exercised ihe Soviet Union 43 limes out of total of 44 instances 
in the Security Council s first four years In a number of cases its use served to 
rroiect the -tct.on of its satellue slates such as Bulgaria and Romania in the Creek 
core and Albania in Corfu Channel ease It was also used on some occasions on 
the Kashmir problem in fayour of India 

of ,ho so,,™ ,alo« itoMomonndom p,tpa,ed by Ihc Socrtut.al for 
SobCommilltcJofthe Imtnn, Comnmioc UN. Docunenti A/AC 18/SC 3/2. 
Vandenboesh and Hogan. oj< cir, p 148 
Starke op cii , p 465 
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quitted the Organization. The real problem of the UN, therefore, is the 
development of a sufficient degree of cooperation among its members, especi¬ 
ally the Great Powers. No solution of the problem of veto is adequate unless 
it contributes to a solution of the conflict and tension among the permanent 
members of the Security Council.^®® 

6. The United Nations as Guardian of Peace 

The Charter approach to the problem of maintaining international 
peace and security is essentially a two-fold one. On the one hand, it requires 
Members to “refrain in their international relations from the threat or use of 
force against the territorial integrity or political independence of any state, 
or in any manner inconsistent with the Purposes of the United Nations”.^®® 
In this respect, it goes considerably further than the League Covenant which 
required members not to “resort to war” under certain defined conditions, 
but not all.®®® The ambiguity of the term “resort to war” made the 
League commitment even less restrictive in its legal effect than the corres¬ 
ponding provision of the Charter. On the other hand, the Charter requires 
that “all Members shall settle their international disputes by peaceful means 
in such a manner-- that international peace and security, and justice, are not 
endangered.”®®*^ These two commitments are in effect, the two complemen¬ 
tary aspects of one central commitment, not to use force for the achievement 
of purely national purposes.”®®® 

This peace structure of the U. N. begins with the duty of members to 
seek a solution of international disputes by peaceful means of their own 
choice. The Charter thus provides that “the parties to any dispute, the 
continuance of which is likely to endanger the maintenance of international 
peace and security, shail first of all, seek a solution by negotiation, enquiry, 
mediation, conciliation, arbitration, judicial settlement, resort to regional 
agencies or arrangements or other peaceful means of their own choice.”®®® 
If a dispute is not settled by peaceful means, the Security Council is to 
determine “the existence of any threat to the peace, breach of the peace, or 
act of aggression” and shall make recommendations or decide what measures 


198. A question has been raised whether voting is an appropriate and useful procedure 
by which basic disagreements between East and West may be resolved. Vetoes do 
not occur, it is said, until these disagreements are brought to a vote. To some 
extent, therefore, it is possible to say that “the trouble with the veto is the vote.” 
For a stimulating discussion of this problem, sec James B. Reston, “Votes and 
Vetoes”, Foreign Affairs, October, 1946, pp. 13-22. 

199. Article 2, para 4. 

200 See c. g.. Articles 12, 13 and 15. 

201. Article 2, Para 3. 

202 Goodrich, The United Nations, p. 160. 

203. Article 33, Para 1. 
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shall b: taken to raamtain or restore international peace and security 
These may include “complete or partial interruption of economic relations 
and of rail, sea, air, postal, telegraphic, radio, and other means of communi¬ 
cation and the severence of diplomatic relations If such measures are 
inadequate, the Security Council “may take such action by air, sea, 
or land forces as may be necessary to maintain or restore international 
peace and security Such action may include demonstrations, blockade, 
and other operations by air, sea or land forces of Members of the United 
Nations In order to implement these obli^tions the Charter provides 
for armed forces to be made available to the Security Council and for a 
Military Staff Committee to be established 

The above is a brief summary of the relevant Charter provisions for the 
maintenance of international peace and security It will be noted that the 
chief purpose and rtsponsibilify of the U N lie in this field, and it will be 
judged by the degree of success achieved in this connection It is, therefore, 
necessary to “look at the record” of the UN m dealing with international 
disputes, and to raise the question of its effectiveness 

SOME LEADING CASES «« 

(/) The Iranian Quetuon The fads of this case, which was the 
first to come btfore the United Nations, are briefly summarised below 

In a note of Jan 19, 1946, to the Acting Secretary General, the 

2(M Article 39 
20) Article 41 

206 Article 42 

207 Articles 43 and 47 

203 It IS worth mentioning that the kingpm of the US peace structure was expected to 
he the unity of the big powers of the wartime atlunce This unity, however, was 
already dissolving as early as the formal commg into force of the UN on October 
24 194S Other sigoifak.ant changes have come over the horizon which have weak¬ 
ened the cement of the UN wartime alliance Deep rooted hostility between the 
Communist and non-Cotnmamst nations was intensihed as the common danger of 
German and Japanese agg ession was removed The rising nationalist forces in 
manv places have resulted m tensions between the old colonial territories and their 
former masters and France have fallen from the ranks of great powers, 

and the USA and USSR are standing head and shoulden aoove any other power 
and have become the focal points of rival coalitions All these factors need to be 
kept in view while reviewing the work of the UN in the post war period See 
Cheever and Haviland, op at p 426 

209 Since Us inception ml945 a large number of disputes or situations big and small 
have been referred to the Sccuiitv Council or the General Assembly,or both It 
15 not possible for want of space, nor necessary to give the details of all these cases 
Only a few leading cases are briefly snmmansed here to examine how the respon¬ 
sibility of maintaining international peace and security has been handled For full 
details of all cases seetheO^ewl Records of tht Security Council and the General 
Aisemblf, the Care Summaries in International Organization, the UN Year 
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Iranian Government alleged that interference by the Soviet Union in the 
internal affairs of Iran had brought about a situation which might lead to 
international friction, and it requested that the matter be b rought before the 
Security Council under Art. 35 (1). The Soviet Union contended that, since 
bilateral negotiations with Iran had been successful in agreeing on a with¬ 
drawal date (of Soviet troops), there was no dispute likely in fact to endanger 
peace, and that consequently, there was no basis for Security Council inter¬ 
vention. After hearing parties, the Council voted to refer the matter back to 
the parties for further negotiations, requesting that it be kept informed of 
the results achieved. 

By a letter of March 18, the Iranian Government again brought the 
matter to the attention of the Security Council and claimed new developments 
which constituted violations of Iranian sovereignty and endangered peace. 
The Security Council undertook a discussion of this matter, despite Mr. 
Gromyko’s first Soviet '‘walkout” by withdrawing from the Council Chamber, 
and resolved that both parties should report early ‘‘whether all Soviet troops” 
had been withdrawn from ‘‘the whole of Iran”. The Security Council also 
refused Iran’s request to withdraw its complaint despite a legal opinion of the 
Secretary-General Trygve Lie. It is remarkable that Soviet troops were 
withdrawn during May. 

The case was significant in suggesting the power of mere discussion in 
the Security Council. Despite the Soviet ‘’walkout” and despite the absence 
of any substantive finding such as “situation” or “dispute” likely to impair 
peaceful relations, foreign troops left Iran.®^® 

(2) The Greek Question {Soviet appeal) : This was the first case to 
show conclusively the weaknesses of the Security Council. The facts briefly 
were as follows :— 

On Jan. 21, 1946, i. e., two days after the Iranian complaint,“ii the 
USSR charged that the “presence of British troops in Greece after the 
termination of war meant interference in the internal affairs of Greece and 
caused extraordinary tensions fraught with grave consequences both for the 
Greek people and the maintenance of peace and security.”^^” After full 
discussion, note was taken by the Security Council of the views expressed and 
the matter was declared closed.®^® 

210 See Year Book, 1946-47, p. 327-36. 

211. It appears that the complaint was really a counterpoise to the charges brought 
against that country by Iran, as in Soviet view, the Iranian action was inspired by 
U. S. and Britain. 

212. Security Council Journal, No. 2, p. 14. 

213. See Year Book 1946-47, p. 336-38, and International Organization I (47), p. 84-5. 
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In August, 1946, the Ukrain brought up this matter again, declaring 
that a sitjation had arisen m the Balkans which presented a grave danger to 
peace The Security Council again discussed the matter, but with no conclu¬ 
sive results since none of the resolutions presented, received a sufficient 
affirmative vote to be adopted 

The most important phase of the case opened on Dec 3, 1946, when 
the Greek Government itself complained to the Council under Arts 34 and 
35 that guerrilla warfare was being waged by Albania, Bulgaria and Yugos 
lavia *>* The Council discussed Ihij. matter and decided to appoint a 
Commission of Inquiry to conduct an on-thc spot investigation After a 
number of sittings and coUecting extensive evidence, the ma 30 tity of the 
Commission found that Yugoslavia, and to a lesser extent Albania and 
Bulgaria had supported the guerrilla warfare in Greece, and recommended 
that the countries concerned should attempt to re establish normal relations 
and should abstain from any action hkcly to maintom or increase tension 
•and unrest These recommen^tions based on majority report were unaccep¬ 
table to the Soviet Union and Poland who found Greek “monocho-fascists” 
wholly responsible, and the minority report was not acceptable to other 
permanent members of the Security Council Faced with this stalemate, the 
Council on Sep 15, 1947, adopted a resolution removing the Greek question 
from the agenda, so that it could be considered by the General Assembly 

The discussion in the General Assembly resulted in a resolution 
adopted on Oct 21, 1947, which “took account” of the report by the 
Committee of Investigation, called upon Albania Bulgaria and Yugoslavia 
to do nothing to aid the guTnllas , called upon these countries and Greece 
to cooperate in settling their disputes by peaceful means , and established a 
Special Committee-** to observe and assist in implementing the recommen¬ 
dations The USSR and Poland refused to serve on the Committee and it was 
forced to confine its activities to Greece since the borders of Albania and 
Yugoslavia were closed Tlic Cotamisuon. was however cowtvovied by the 
Third, Fourth and Fifth Assemblies with slight modification Though no 
real solution was found for some tune, matters had improved by 1950 largely 
owing to the heresy of Tito tn deserting the Cominform Yugoslavia re¬ 
established diplomatic relations with Greece and guerrilla activities diminished 
rapidly 

This issue was the first mnjor question that led the United States to 
promote an nccclerated development of the political role of the General 
Assembly **• 


214 Urn ed Nations Doc S/203 Offcial Reeordt of the Senirliy Council Istyear 

215 United Nations Special ComiPtUec on Balkans (UNSCOBj 
216. Cheever and Haviland op ro.p 43t 
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(5) The Spanish Case : The facts of this case were as follows 

The case was brought before the Security Council by the Polish 
Delegate who charged, in letters dated April 8 and 9, 1946, that the activities 
of the Franco Government in Spain had caused international friction and en¬ 
dangered international peace and security. Articles 34 and 35 were invoked and 
action under Article 39 was also asked. On April 29, the Council appointed a 
Sub-Committee to investigate and report. The Sub-Committee found that, 
although the Franco Government did not constitute at hreat to the peace under 
Article 39, it was a potential menace to international peace and security.^*^ 
This position was accepted by the majority but the Soviet Union felt that 
definite measures should be taken to ensure the overthrow of Franco regime. 
Since other members of the Council could not agree to such a drastic course 
of action, no decision could be reached and the question was removed from 
the agenda of the Council on November 4, 1946, in order that-the General 
Assembly might be free to act.-^® 

On December 12, 1946, the General Assembly passed a resolution recom¬ 
mending that the Franco Government be debarred from membership in inter- 
' national agencies and conferences connected with the UN ; that the Security 
Council consider measures to be taken if a new and acceptable Government was 
not form'ed in Spain within a reasonable time; and that all members of the 
• UN immediately recall their ambassadors from Madrid. Despite strong oppo- 
' sition®^® these measures were adopted and remained in force until revoked by 
the Assembly in 1950 following Korean hostilities. 

'■ Its Importance : On the importance of this case, Cheever and Havi- 

’ land remark ; “Coupled with Indonesian and South African cases, the 
Spanish case suggested that the “domestic jurisdiction clause of the Charter 
was not going to be interpreted rigidly. In showing how cases might be 
juggled between the Assembly and the Council and that the use of veto dimi¬ 
nished Council’s prestige, the case was suggestive of futtue events’’.®^ 

(4j The Palestine Case : Of all the disputes referred to the UN in the 
earlier stages, the Palestine question was one of the most complex and diffi- 
' cult. Never before were so many elements of the UN peace structure 


217. United Nations, Doc. S/75. 

218. See Year Book 1946-47, p. 345-51 and International Organization, 1 (1947), p. 814. 
'219. One argument was that it would constitute interference in the internal affairs of 

Spain contrary to Article 2, Para 7 of the Charter, since the internal governmental 
' regime of a country is a matter of domestic jurisdiction. Hon ever the majority of 

the General Assembly concluded that the situation in Spain was of international 
concern and a potential menace to peace.Vandenbosch-Hogan, op. cil,, p. 210. 

220. Organizing for Peace, 1954 edition p. 437. 
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brought to bear on any single problem The facts of the case cover a wide 
convas and are briefly summarised below — 

After World War I, Palestine had become a British mandate under 
the League of Nations The question of its status after World War II was 
complicated by the changed position of Britain in world affairs and by the 
historic rivalries between the Jcvvs and Arabs In April, 1947, the British 
Government requested that the question of Palestine be placed on the agenda 
of the General Assembly and asUd for recommendations under the authority 
of Article 10 “concerning the future Government of Palestine" A majority of 
the members of the UN concurred in this request and the first special session 
of the General Assembly opened on April 28, 1947 As a result of its debbera- 
tions a Special Committee on Palestine (UNSCOP) was set up to conduct 
investigation on the spot, and to submit proposals for a solution of the 
problem 


Two proposals emerged from the w'orb of the Special Committee The 
majority recommended a plan of partition into independent Arab and 
Jewish States linked in a UN supervised economic union with Jerusalem as 
a separate entity The minority”* proposal contemplated a single federated 
state, a suggestion supported by Arab States The General Assembly, after 
lengthv deliberations, adopted on November 29,1947, the plan of partition 
with economic union requ’*sted the Security Council to take necessaiy 
measures to implement the plan, and established a UN Palestine Commission 
to supervise the transitional period 


The new Commission had little opportunity to accomplish more than 
acquire the title of the “five lonely pilgrims'"*** and to report heavy fighting 
between Arab and Jewish forces, to the Security Council Reluctant to 
antagonize the Arabs, the Great Britain as the mandatory power was not 
willing to cooperate with the Commission m implementing the partition plan 
The Security Council was now thoroughly perplexed The United States 
argued rftar fhe proper function of the Council was to maintain international 
peace and security rather than to enforce any specific terms of settlement. 
The Council accordingly passed two resolutions, first for bringing about a 
truw to prevent the spread of fighting and second, for convening a second 
special session of the General Assembly (under Article 20) to consider further 
the question of future Government of Palestine 


221 Fon detailed discussion of ihe Cue SeeL. Larry l^eonerd “TTie United Nations 
and Palestine , International Conaliaitoit 'Ho 454 (October 1949) 

221a The Committee included representatives of Australia Canada Czechoslovakia. 
India Guatemala, Iran. Th-Netherlands. Peru, Sweden Urojuay and \ ugoslavia. 

222 India. Iran apd Vugoslavia 

The Members were Bolwia. Crechostcrtakia. Denmark. Panama and the Phillippmes 
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On May 14, 1948 (one day before Mandate’s demise) the General 
Assembly decided to appoint a UN mediator in Palestine in a compromise 
move to “promote a peaceful settlement of the future situation of Palestine”. 
Count Folke Bernadotte of Sweden was chosen for the post. The situation 
however entered a new phase with the formal termination of mandate on 
May 15, the proclamation of an independent state of Israel, its immediate 
recognition by the U. S. and several other countries, and the entrance of Arab 
armed forces into Palestine. The first steps at mediation failed and on July 
15, the Security Council invoked Chapter VII of the Charter for the first time 
in a resolution finding that “the situation in Palestine constitutes a threat to 
the peace within the meaning of Article 39 of the Charter”. The governments 
concerned were ordered “to desist from further military action” and the 
Mediator directed to supervise truce machinery. Many violations of the 
truce were reported, and on September 17, the UN Mediator was assassinated, 
probably by a band of Jewish terrorists. Mr. Ralph J. Bunche, of the Secre¬ 
tariat, was designated as the Acting Mediator. 

The General Assembly at its third session, proceeded to a considera¬ 
tion of the progress report which Count Bernadotte had submitted just prior 
to his assassination. On December 11, 1948, a UN Conciliation Commission 
for Palestine was established by the General Assembly to assist in a final 
settlement. With the efforts of the Commission and Dr. Bunche, Armistice 
Agreements were concluded in 1949 between Israel and Arab States and vvere 
administered by mixed commissions headed by UN observers. In May, Israel 
became the 59th Member of the United Nations. 

Recent developments : Fifteen years after the signing of the General 
Armistice Agreement which halted a full-scale war in Palestine, an uneasy 
truce still exists along the border between Israel and Syria. The truce is 
supervised by a small band of military observers, operating under the autho¬ 
rity of the UN Truce Supervisory Organization. From time to time, tension 
heightens along the frontier, often erupting in shooting and clashes between 
the armed patrols of the two countries. 

The latest flare-up on this troubled border occurred in August, 1963 and 
led to fresh charges of aggression from both Israel and Syria. These charges 
were quickly taken to the Security Council which took them up on August 
23. A resolution which would have condemned “the wanton murder” of 
two Israeli farmers on August 19 was vetoed by the USSR.-^^ 

Conclusions about Palestine Case : Cheever and Haviland draw the 
following general conclusions from the story of Palestine and the UN. 
“First, the armed forces of Israel made the United Nations policy of partition 

224. Sec United Nations Review, October, 63, pp. 24-30, 
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a reality Yet the Organization had done nrnch to restrain a bitter conflict 
and to supervise sshat quite clearly after World War II seemed to have been 
the most feasible solution Second that the foreign policies of many states 
Nvere shaped ^e^y largely b/domestic politics and public opinion It is not 
without significance that Israel received dc facto recognition by the US in an 
election year Third, it was obvious that the heroic work of a Meduior and 
a relatively small staff was not enough A ‘ guard force” was necessary to 
protvcl UN “truce teams” Fourth, the Assimbly proved to be a useful 
instrument not only m invcitigitmg the facts of the problem but also in 
formulating a settlement that had th; suppo-^t of the great majority of the 
United Nations, including the US and the Soviet Union While the 
Security Council did not follow the Assembly's recommendation to use its 
authority to enforce the partition plan it did vtrtaallv the same thing by 
supporting the Mediator nnd invoking Chapter Vll to halt the fighting after 
partition had been achieved by force of arms ”*** 

Very rccenUv the Secretary General expressed himself thus on this 
dispute “This dispute is one of the bitterest and most dangerous to come 
before the United Nations But for some years now only one aspect had 
come before the General Assembly m its annual sessions—that of Palestine 
Arab refugees The Armistice Agreements achieved m 1949 under UN 
auspices still hold and maintain a de facto peace between Arab States and 
Israel with occasional localized clashes along the one or another fronlicr 

(5) The Kadumr Question The following arc the main facts of this 
well-known case -~ 

In a Utter to the President of the Security Council, dated Januarv I, 
1948, the Indnn Government brought before the Security Council under Arti¬ 
cle 35(1) of the Chatter the situation resulting from aid which invaders cotnp- 
Tiding Pakntan raijorals ^nd tribesmen frem ureas adjacent to Pakistan were 
alleged to have received from Pakistan for operations against the State of 
Jimmu and Knshmir ^fter heiring representatives of the parties, the 
Council adopted a resolution on Januarv 17, recognizing the urgency of the 
situation and calling upon the two governments to take measures to improve 
the situniion The next step was the formation of a United Nations 
Commission for India and Pakistan, which was to investigate the situation 
on the spot, kCs-p the S.cunty Council informed, and exercise a mediatory 
influence On April 21, the Counal adopted a resolution making recom¬ 
mendations with respect to the restoration of peace and order and the 


215 Op Cil. Pr 444-tS 

226. Sec l/niffc/ATano/uJanuarv 60 ,p 7 
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holding of a plebiscite with a view to the pacific settlement of the 
dispute.-^’ 

The work of the Commission during 1948 was devoted to obtaining 
a cease-fire and truce agreement. A cease-fire order finally became effective 
on January 1, 1949, exactly one year after the dispute was first referred to the 
Security Council. In March 1949, Admiral Chester Nimitz was nominated 
as Plebiscite Administrator but he could not carry out his new assignment 
because India and Pakistan although agreeing to cease hostilities, were (and 
have been) unable to agree on the withdrawal of troops or the means of 
conducting a plebiscite. 

When in December 1949, the Mediation Commission reported failure 
to achieve demilitarization, the Security Council by a resolution adopted on 
March 14, 1950 decided to appoint a “UN Representative” to replace the 
somewhat cumbersome Commission. Sir Owen Dixon of Australia was 
selected by the Council with the approval of both disputants. In a year’s 
time Sir Owen resigned after failing to secure demilitarization, the crux of the 
problem. In April 1951, the Council following its decision of March for 
demilitarization and arbitration, selected Dr Frank P. Graham, a distingui¬ 
shed American educator and mediator, to carry on. 

Meanwhile, elections to the Kashmir Constituent Assembly were held 
in 1951 and after having met, it passed a resolution of final accession to 
India. India now rejected the principle of arbitration and plebiscite and 
insisted on the legality of the Kashmir Government’s action in joining India. 
Pakistan relied upon the principle of self-determination and favoured a 
strong plebiscite authority. 

In August 1952, Dr. Graham reported to the Security Council that 
both parties had pledged him full cooperation in settling the dispute. Dis¬ 
cussions on demilitarization were reopened in Geneva on February 4, 1953, 
but the Conference failed to produce any agreement. 

The stalemate over Kashmir has continued ever since. On 24-1-57, 
the Security Council passed a resolution calling upon India not to incorporate 
Jammu and Kashmir State into India. ’ This resolution had no effect except 
that it pleased Pakistan, because in Indian view, the accession of the State to 
India was final and irrevocable. Later a resolution was passed appointing 
Dr. Jarring as the UN representative to explore fresh possibilities of solving 
the dispute. In his report, he took note of the changing political and 
economic factors surrounding the whole question of Kashmir and said that 

227. For a detailed summary of the Security Council action sec United Nations Anmral 
Report of the Secretary General on the work of the Organisation, International 
Organization, II (1948), p. 299-306. 
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“India could not undertake her comniitments under the UN Resolution 
until Pakistan had fulfilled Part I of the Security Council Resolution of 
August 13, 1948 The report was however unacceptable to Pakistan The 
later revival of the Graham mission proved equally unproductive of 
results 


Recent developments The Kashmir issue has continued coming 
before the Security Council from time to time, mainly at the instance of 
Pakistan Only recently, the Security Council had seven meetings from 
February 3 to 17, 1964, following a request by Pakistan for the Council to 
consider “the grave situation that has arisen in the state of Jammu and 
Kashmir" It was alleged that “the Government of India is deliberately set 
on defying the Secunty Council and on ‘integrating’ the Indian-occupied 
part of Jammu and Kashmir with the Indian Union" 


Shri M C Chagla who represented the Government of India at the 
meeting refuted Pakistan’s allegations and stated that legally and constitu¬ 
tionally, Jammu and Kashmir had been Indian territory and “continues to be 
so" He asserted that the inter relationships between the Union Government 
and the Governm.nt of a State was “an internal matter governed by the Con¬ 
stitution of India, and that any change id the existing relationship within the 
framework of the constitutional arrangements would make no difference in the 
constitutional status of Jammu and Kashmir as a constituent state of India ” 

At Pakistan’s request the Council adjourned on February 17, without 
taking any formal decision 

Security Council meeting of March J7 The Security Council again 
met on March 17 to resume consideration of the Kashmir issue at the 
request of Pakistan However, at India’s request, the discussions were ad¬ 
journed till May 5, when the budget session of the Indian Parliament was to 
be over 


Secitniy Council meelms of May 5-IS, 1964 The Security Council 
on May 18, 1964, concluded a senes of meetings on the Kashmir Question 
without latmg any formal action The Council which had met at the 
"f Kashmir at six meetings, between 
p . p 5 * Courcil adjourned after hcanng a summation by its 
President, Roger Seyooux (France), of the views expressed daring the 

Cm e I hlT"® '•'= ‘rn'rabers of the 

tbcir" contacts'arf’'*' concerned would resume 

tb^r contacts as soon as possible m order to resolve by negotiation their 

M"“rcm'r '' """ •» -"d SZ and 

would refrain from any ac. which might aggravate the situation 

J2S Fot details on lee I/elied Mxech, 1961, pp s-u 
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The President concluded by saying that the India-Pakistan question 
remained on the agenda of the Security Council. 

Following this summation, Pakistan’s Foreign Minister and India’s 
Minister of Education, in concluding statements stressed that there could be 
no question of the acceptance or the non-acceptance of the President’s 
summation. They agreed that the summation ivas neither a consensus nor a 
resolution and had no binding effect 

Conclusions on the Kashmir’s case 

The Kashmir issue ranks as one of the unsolved problems of the 
United Nations. Despite the presence of all the necessary facts, Pakistan 
has not been declared as aggressor. In fact the issue has become a pawn in 
the chess-board of international politics. It continues to be on the agenda 
of the Security Council ever since 1948, and any time the matter can be 
agitated before the world body at the instance of either party. A U. N. 
Observers’ team is still working in Jammu and Kashmir to observe and 
report the violations of cease-fire, and only recently. Dr. Ralph Bunche, U. N. 
Under Secretary, came to India for talks on making the operation of the 
U. N. mission in Kashmir “more effective.'’^®® Violations of the cease-fire 
have, however, not stopped and during the last few months, the United 
Nations Chief Military Observer has given a number of verdicts against 
Pakistan.®®! On the basis of these awards, the Secretary Genera], U Thant, 
is reported to have come to the conclusion that “there is a state of undeclared 
war between Pakistan and India on the Kashmir frontier.’’®®® 

Nevertheless, it will have to be admitted to the credit of the U. N. 
that the intervention of Security Council had succeeded in bringing an end 
to the fighting in the face of an explosive situation—a not inconsiderable 
achievement when the strategic importance of the area and emotional content 
of the problem are considered. 

(5) The Korean Crisis : The events in Korea since the surrender of 
Japan, and especially the invasion of the territory south of the 38th parallel 
by armed forces from the north, confronted the U. N. with an acute test of 
its ability to stop aggression and to maintain world peace. The invasion of 
the Republic of Korea was in a real sense aggression against the U. N. itself. 


229. For details of the summation and deliberations of the meeting, see UN Monthly 
Chronicle, June, 64, pp. 3-12. 

230. See The Tribune, dated 16-4-64. 

231. See The Tribune, dated 18-7-64, 22-7-64 and 23-8-64 

232. See The Tribune dated 30-9-64. 
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“for the Republic was its ward, if not rts child The facts leading to the 
Korean Cnsis are briefly summarised below 

Background After the defeat of Russia in 1904 5, Korea became a 
Japanese protectorate and was formally annexed in 1910 The defeat of 
Japan, in turn in 1945 presented the problem of future administration of 
Korea It was generally agreed that the country should have its indepen¬ 
dence, but as Koreans had had no experience with democratic political 
methods, it was thought best to preface Korean independence with a short 
period of trusteeship 


During the war when the defeat of the Axis powers was imminent, 
Chiang Kai-Shek, Churchill and Roosevelt met at Cairo in December 1943 and 
agreed that in due course Korea shall become free and independent ” This 
agreement was incorporated m the Potsdam Declaration of July 26, 1945, 
which the Sosiet Union accepted in declaring war against Japan on August 8 
On August 14. when the Japanese surrendered, it was hastily agreed that the 
Japanese north of the 38ih parallel would surrender to Russian forces and 
those south of the parallel to the Americans The origin of this line of 
demarcation is shrouded in military secrecy, but whatever its origin and 
purpose, the 38th parallel became m effect the frontier between two separate 
and mutually hostile regimes 

Question before the U N The situation became tense soon after¬ 
wards This division of Korea into two occupational zones governed by 
opposing ideologies, created all manner of diSiculiics Efforts to remedy the 
situation at the Moscow Conference of December 1945, proved unavailing 
Ultimately, the United States expressed the view that the situation with 
respect to Korea could not be continued indefinitely, and that since bilateral 
negotiations were stalemated, it would refer the question to the General 
Assembly of ihc UN It was also felt that a U N Commission m Korea 
might forestall a communist coup 


In November, 1947, bv an overwhelming vote of the General Assembly, 
a United Nations Temporary Commission (UNTCOKp* was appointed to 
ob»tTve cl.ctions to be held throughout Korea The “national independen 
ce of Korea was to be established and ‘all occupying forces then withdrawn 
at the earliest praciicable dale ” The UNTv-OK was however refused per¬ 
mission m North Korea because the Soviet Union and its satellites strongly 
opposed this action of the General Assembly Thereupon the General 
Assembly adopted a resolution on November 14, 1947. that the Assembly’s 
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mandate should be carried out “in such parts of Korea as are accessible to the 
Commission.” Elections were accordingly held in South Korea and in 
August, the Government of the Republic of Korea was established in the South¬ 
ern zone. On December 12, 1948, the Third Assembly declared this to be “the 
only lawful Government in Korea.” The General Assembly then appointed a 
new U. N. Commission on Korea (UNCOK) to report on the transition 
from occupation to independence. Meanwhile a “Democratic Peoples’ 
Republic” was established in North Korea. This Government likewise claimed 
jurisdiction over all Korea. 

Aggresiion : A test for U. N. : The UNCOP was no more successful 
than its predecessor in winning the cooperation of the northern regime in 
unitying the country. Tension along the 38th parallel steadily increased. 
The Commission warned the Assembly that large-scale military conflict was 
not improbable and. that there was “much military posturing on both sides 
of the parallel.” 

The storm broke out on June 25, 1950. North Koreans well equipped 
with foreign arms attacked across the parallel in lull force. This precipita¬ 
ted a crisis of the utmost giavity for the U.N. In defiance of the attempt of the 
U. N. to unify Korea by peaceful means, the Soviet-created Government now 
sought to achieve the same object by imposing its own regime by force.. So 
direct a challenge to the authority and purposes of the U. N. could be ignored 
only at great cost to its prestige and future development. 

Security Council in Action : Within a few hours of the attack, the 
Security Council was called into session at the request of the U. S. Because 
the U. S. S, R. had continued a boycott of the Council that began in January 
1950, as a protest against the continued representation of China in the 
United Nations by the Nationalist Government, the Council was for a time 
free of the Soviet veto. This fortuity coupled with vigorous U. S. leadership 
gave rise to three grave decisions : 

On June 25, the Council found that the armed attack from North 
Korea was a breach of the peace in the sense of Article 39 under Chapter VII. 

A cease-fire and immediate withdrawal of North Korean forces was called 
for. .Members of the U. N. were asked to help in the “execution of this 
resolution and to refrain from giving assistance to the North Korean autho¬ 
rities.” When the Commission reported that the cease-fire had been flouted, 
the Council on June 27, recommended that the U. N. Members furnish such 
assistance as was necessary to repel the attack and restore peace in the area. 
Since the agreements for the provision of Armed forces and facilities under 
Article 43 between the Members and the Security Council had never been 
made, it was not possible for the Council to make binding decision. Finally, 
on July 7, the Council recommended further that all military forces and assis- 
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taoce be placed under a “unified command", that the U N flag be used, and 
that the U S name the Supreme Commander On July 8, President TnimaO 
appomted General MacAnhur to this post 


Legality of Security Council Action 

The Soviet Government challenged the validity of the action of the SC' 
cunty Council on the grouad that the resolution did not have the concurring 
vote of a\\ the pernaanenl members, as required by Article 27 of the Charter* 
The Soviet Government justified its absence from the Security Council with the 
argument that so long as Communist China was excluded from representation, 
It was impossible for that body to take decisions having legal force The U S* 
Government was accused of armed intervention in Korea and of “aggression, 
simultaneously in a whole number of the countries of Asia " 


To this Soviet allegaiton the U S Government gave a long reply and 
pointed out that by a senes of precedents, the practice had been established 
whereby abstention by permanent members of the Secunty Council did not 
constitute a veto Every member of the U N including the Soviet Union, 
had acquiesced in this practice It ated ten resolutions of the Council on 
substantive matters on which the Soviet Union bad abstained but the legabty 
of which It had never challenged The O S statement further pointed out 
that the Soviet Government had not questioned the legality of action taken by 
the Security Council m at least three instances m which it had voted with the 
majority but on which other permanent members of the Council had abstain¬ 
ed “The voluntary absence of a permanent member from the Security 
Council", so the U S contended, “is clearly analogous to abstention ” By 
abandoning the Council, the Soviet Union had abandoned the Charter 
When It returned to both, it would recover its right of speech, of criticism, of 
vote and of veto. Until then, the U S S R had no moral or legal basis for 
conlesling the United Nations Action “ The United States further drew 
attention to the provision of Article 28 of the Charter that “the Security 
Council shall be so organized as to be able to function continuously" and that 
this injunction would be defeated if the absence of a permanent member 
were construed to have the effect of preventing all substantive action by the 
Council 

It IS submitted that though the Charter provisions may not be altoge¬ 
ther free from ambiguity, the practice has been well-established that the 
abstention of a permanent member does not constitute a veto 


Back to ihe Assembly" 
to be the Council’s President 
on schedule and succeeded m 


Meanwhile, Ihe Soviet delegate was scheduled 
in August Mr Malik assumed the presidency 
presenting any further positiie action by the 
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Council. It was, therefore, necess -ry to turn to the General Assembly 
under the terms of the new ‘Uniting for Peace Resolution’, The question 
was whether the U. N. forces be halted at the 38th parallel or should all 
of Korea be united. On October 7, 1950, the Assembly affirmed its previous 
stand for a “unified, independent and democratic Korea’’ and recommended 
that steps be taken to “insure conditions of stability throughout Korea.” 
This was a tacit approval to the crossing of the 38th parallel. 

Chinese Communist intervention'. This immediately brought Chinese 
Communist intervention in the Korean trouble-scene. Or November 28, 
the Supreme Commander announced to the Security Council that the 
United Nations was faced with “an entirely new war-meeting Chinese 
Communist military units.’’ The U. S. immediately requested the Security 
Council to consider the new development. Nine members of the Council 
with India abstaining, voted to call upon the Chinese Communists to with¬ 
draw from Korea at once. The Resolution was vetoed by the Soviet 
Union. The U. S. now pressed for the use of the Assembly’s new enforce¬ 
ment machinery. After the failure of an attempt to bring about a cease¬ 
fire agreement, the General Assembly on February 1, 1951, by a vote of 51 
to 5, adopted a resolution finding the Peoples’ Republic of China guilty of 
aggression in Korea and affirming that it continued to be the policy of the 
U. N. to bring about a cessation of hostilities in Korea. On May 18, 1951, 
the General Assembly followed up this resolution with another recommenda¬ 
tion that all states apply an embargo on the shipments of arms and imple¬ 
ments of war to Communist China and North Korea. This ivuj Assembly's 
first recommendation of economic sanctions on any scale. 

Peace Talks: Prospects for a settlement, however, developed in a 
different way. On June 23, 1951, Jacob Malik of the Soviet Union declared 
in a radio broadcast that his people desired peace and that as a first step 
there should be discussions—between belligerents for a cease-fire and 
an armistice providing for the mutual withdrawal of forces from the 38th 
parallel. This set the ball rolling and prolonged negotiations were held 
for the purpose. Negotiations were broken off several times. India played 
a leading role in ending the conflict. An armistice agreement was ultimate¬ 
ly signed on July 27, 1953, between the U. N. Command and the com¬ 
munists, which brought the hostilities to a close. 

Recent developments: The Korean question recently came before 
the General Assembly at its 1347th-1351st meetings held on December 9-11, 
1963, when the Assembly considered the Report of the U. N. Commission 
for the Unification and Rehabilitation of Korea (UNCURK). The debate 
ended with a resolution adopted by the General Assembly by which 
the Assembly, “reaffirming its previous resolutions on the Korean question 
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and noting that U N forces sent to Korea had m greater part been with¬ 
drawn and that governments concumcd were prepared to withdraw their 

remaining forces when the conditions fora lasting settlement laid down by 

the General Assembly had b,en fulRIled would inter aha, reaffirm that the 
objectives of the U N m Korea were to bring about peacefully the 
establishment of a unified independent and democratic Korea under a represen- 
toinc/ormo/ Govemmem, call upon Noth Korean authorities to accept 
these established \3 N objectives urge that the continuing efforts be 
made to achieve them, and request UNCURK to continue its work m 
accordance with relevant reiolutions of the General Assembly 

Coflc/ujio»i about the Korean Crisis The Korean affair was of crucial 
importance in the development of the U N Charter Cheever and Havi- 
land*” draw the following general conclusions on this case 


'‘First It marked the abandonment, for a time at least, of big-power 
CO operation as the foundation of international order Tn meeting the 
communist aggression in Korea, the young organization not only imposed 
military sanctions for the first time m the history of international organiza¬ 
tion, It also did so in the fac of violent opposition on the part of two major 
powers, Soviet Union and CoTimu Hit China The Organization, therefore, ^ 
was playing a role very different from that originally intended Secondly ,, 
a major overhauling of the U N resulted from the steps taken to meet agg¬ 
ression In November 1950, the Assembly assumed a new mach’hery and new ' 
responsibilities to help it stand m for the veto-ndden Secuntv Council This 
development marked no change of direction , it did mark a great speed up 
in the evolution of the U N TVi/rr/, in all these developments the influence 
of the tJ S was the most important single factor Yet the U S policy 
was modified by the alignment of forces in the Assembly and the Security 
Council Finally, the problems of China and Korea revealed basic differen-i 
CCS in attitude regarding the U N’s role m relation to communist aggression 
in Asia ' The Assembles February Ist Resolution showed that, in addition to 
ihe opposition of Soviet bloc the Arab-Asian nations were reluctant to join 
with the American, European and Commonwealth Powers In calling 
1’’'/^'”?!’ “Wreswr, ihe Assembly, aecordmg to these states. 

^ "" “"y ftlnre negotiations a ' 

U N bod> might sponsor ” . - i 

On the importance of the Korean crisis, Vandenbosch and Hogan 

express themselves as follows ^ 

"The Korean experie nce demonstrated that the U N Charter had ’ 


an. Adopted a Generel Assembly 19«'ixVmi December 13 1963' 
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p'far more flexibility than even many liberal constructionists had thought possi¬ 
ble. The absence of the Soviet Union had not blocked action by the Security 
Council, and when the Soviet representative returned to the Council to paralyse 
it, the case was shifted to the General Assembly. All in all, much was learned 
in every way about international co-operation in maintaining collective 

security.”238 

It will be noted that although the United Nations was able to stop 
hostilities in Korea, the objective of the U. N., reafiirmed recently “to bring 
about peacefully the establishment of a unified, independent and democratic 
Korea, under a representative form of Government”, has not so far been 
achieved. In fact, as the position exists today, it appears inconceivable that 
such an object would be achieved at least in the foreseeable future. 

(7) The Congo Problem ; 

“The United Nations has embarked on its biggest single effort under 
United Nations colors, organized and directed by the United Nations 
itself,”—with these words the late Secretary General. Dag Hammerskjold 
addressing the Security Council on July 20, 1960, characterised the task 
undertaken by the Organization in response to the Council’s resolution of 
July 14, to render military assistance to the Republic of Congo. The facts 
leading to the U. N. intervention in Congo affairs and significant landmarks 
of further developments are briefly summarised below 

Background: Congo, for nearly 70 years, was under Belgian rule. It 
achieved its independence on June 30, 1960, and was unanimously recommen¬ 
ded for membership in the United Nations by the Security Council on July 7, 
1960.®^® The trouble in Congo started within a few days of its attaining 
independence when the mineral-rich area of Katanga led by Moise Tshombe 
declared its secession from Congo. • Thinking that Tshombe was being ins¬ 
pired by Belgians, the Prime Minister Lumumba and President Kasavubu 
appealed to the U. N. to save the country from external aggression. 

Security Council in action : The Security Council met urgently on the 
evening of July 13, 1960 in response to a request by the Secretary General, 
Dag Hammerskjold, made under Article 99 of the Charter, to hear a report 
by him on a request for United Nations military assistance to the Republic 
of Congo. The Secretary General had received two cables, dated July 12 and, 
13, 1960, both signed by Joseph Kasavubu, President, and Patrice Lumumba, ^ 
Prime Minister of the Republic of Congo. The first cable requested the 


238. Op. cit., pp. 237-38. 

239 Full details of the happenings in Congo from 1960 to 1964 when the U. N. force 
was ultimately withdrawn will be found in U. N. Reviews for the years 1960-64 and 
XJ. N. Monthly Chronicle, May to July, 1964. 

240. See United Nations Review, August, p. 60,37. 
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urgent despatch of United Nations mtliUry assistance “to protect the 
national territory of the Congo agamst the present external aggression which 
is a threat to international peace ” The second cable, which was one of 
clarification, stated that the military aid was requested “not to restore the 
internal situation in Congo, but rather to protect the national territory 
against the act of aggression posed by Belgian troops lathe circum¬ 
stances m which the appeal was made, the United Nations would have 
suffered a severe loss of confidence throughout the world had it failed to 
respond “This was a crucial situation in which rapid histone change had 
produced problems of such complexity and danger that all member nations 
agreed that the United Nations despite its limited authority and resources, 
offered the only possible hope of keeping the peace and gaming time for a 
solution to be found ”*** 

After a seven hour debate, the Security Council passed the following 
resolution on July 14, I960 

“The Security Council, 

"Considering the report of the Secretary General on a request for 
United Nations action in relation to the Republic of Congo* 
"Considering the request for military assistance addressed to the 
Secretary General by the President and Prime Minister of the 
Republic of Congo, 

“1 Coils upon the Government of Belgium to withdraw their ' 
troops fforo the territory of the Republic of Congo ; 

“2 Decides to authorise the Secretary General to take the neces¬ 
sary steps, in consultation with the Government of Congo, to 
provide the Government with such military assistance, as may 
be necessary unUl, through the efforts of the Congolese Govern¬ 
ment with the technical assistance of the United Nations, the 
national security forces may be able, m the opinion of the 
Government, to meet their tasks , 

“3 Requests the Secretary General to report to the Security Council 
as approprutc ’**“ 

Force collected Immediately after the Council’s meeting, the Secre¬ 
tary General sent appeaU for assistance to all African member nations north 
of the Congo, and to the Federation of Mali There was generous response 
to his appeal and there was a rapid build-up of the United Nations force in 

241 For full test see A Rene*, August 60 p 6 

242. Extract from SecreUty GenctalsReport of 30-6^ on withdrawal of ONUCfrom 
Congo 

243 See U N ReWe* August, I960, p 4S. 
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Congo. Troops and numerous other military units of a smaller size and of a 
specialized character were brought into the Congo in a tremendous air-lift 
operation. Later, Indian troops also joined United Nations forces in Congo. 
This was the first time after independence when Indian Combat Troops 
went abroad with a mission to establish peace with use of force, if necessary. 
The United Nations force in Congo was known as ONUC, which is derived 
from its French title. Force de V Organization des Nations Unies an Congo. 

Security Council Resolution of July 20. I960 : Events now followed in 
quick succession. The Security Council again met on July 20 and 22, I960, 
and heard a report by the Secretary General on the action taken by him on 
the mandate given to him by the resolution of July 14. The resolution of 
July 22, adopted unanimously called on Belgium to carry out “speedily” the 
Council’s resolution of July 14 on withdrawal of Belgian troops from the 
Congo, authorised the Secretary General “to take all necessary action to this 
effect”, and requested all states not to impede restoration of law and order, 
and to refrain from any action which might undermine the territorial integrity 
and political independence of the Congo.*-** 

Security Council Resolution of August P, I960 : A third resolution was 
passed by the Security Council on August 9, 1960, which inter-alia called upon 
the Government of Belgium “to withdraw immediately its troops from the 
Province of Katanga under speedy modalities determined by the Secretary 
General, declared that “entry of U. N. force into the Province of 
Katanga is necessary for the full implementation of this resolution” and 
called upon all member states in accordance with Articles 25 and 29 of 
the Charter, “to accept and carry out the decisions of the Security Council 
and to afford mutual assistance in carrying out measures decided upon by the 
Security Council.”**® 

Difference between Lumumba and Secretary General and Security Council’s 
clarification, A critical phase in the Congo crisis was reached after an exchange 
of correspondence between Mr. Hammerskjold and Mr. Lumumba. In a series 
of sharply-worded letters Mr. Lumumba charged the Secretary General with 
violating the Council’s resolutions, and among other complaints, protested 
that the U. N. troops had not been used to “subdue the rebel 
Government of Katanga”. He also charged the Secretary General with 
making himself “a party to the conflict between the rebel Government of 
Katanga and legal Government of the Republic.”**® This led the Secretary 


244. For full text see V. N. Review, September, 1960, p. 54. 

245 _ Full text will be found in U. N. Review, September, 1960, p. 13. 

246 For full details of charges, see U. N. Review, September 60; pp. 6-12. 
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General to call urgently a meetiog of the Council, m order to obtain a clan- 
hcatioQ of the views of the Council concerning United Nations action in 
Congo 

The Council, convened for the fourth time within 5 weeks, on the 
Congo crisis, began its deliberation on August 21 "While no formal action 

was "taken by the Council at this session, the consensus emerging from the 

long debate was, in effect, an endorsement of the Secretary General’s actions 
and of the U N operations in Congo up to that time 

Constitutional Crisis m Congo and Security Cow7JCj/‘r meetings of September 
14-17^1960 The Council’s deUberations between September 14 and 17 *ook 
place against a background of constitutional conflict m the Congo It was re« 
ported from Leopoldville that M Lumumba had been dismissed by President 
Kasavubu and Kasavubu had been dismissed by Lumumba Both appointed 
their respective delegations to the U N, both of which arrived at 
U N headquarters before the Council’s meeting of September 14 

The question thus arose of the representation of two rival delegations 
Spill here occurred between Soviet Union and Poland on the one hand and 
theU S A, U K and other eountnes on the other The fotmet would 
favour the seating of representative of M Lumumba, while the latter opposed 
this on the ground that the Congo situation was changing hourly and that to 
take a decision on the credentials of either d.legatioa would amount to 
involvement in Congolese constitutional problems The Council also 
rejected a U S S R. draft resolution, which m effect, would have asked the 
Secretary General and the U N Command in Congo to “cease 
forthwith any form of interference" m the internal affairs of Congo and 
also would have instructed the Secretary General “to remove the present 
U N Command’” 

After four days of intensive debate. Council failed to adopt any reso. 
lotion of Its own concerning U N operations in Congo At the 
instance of 1/ S, it was decided to call an emergency special session of the 
General Assembly on the issue, in accordance with the provisions of the 
Assembly’s “Uniting for Peace" resolution of November 3, 1950 *“ 

247 See U N Rertew, October 1960, pp 3M3 

243 In the Secretary Oenecal’s Mew (placed beCoee the Secunty CoencilJ, according to 
the CoDStitntion of Congo, the President had the nght to revoke the mandate of 
the Pnme htinister and that his decisions were effective when countersigned by 
constitutionally responsible ministers Fora detailed account of the U N rolejn 
Congo constitutional crisis, see Secretary Ceneral s statement to Security CoudctI 
in 6A A Review, October 60,46-47 

249 This split would explain why U S S R has pcrsutently refused to pay for U N 
Operations in Congo 
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Assembly's Emergency Special Session : This was convened on 
September 17, eighteen hours after the Security Council had failed to adopt a 
resolution of its own on the Congo. This was the fourth time in its history that 
the Security Council, “frustrated by the use of veto”, had called General 
Assembly into emergency session under the “Uniting for Peace” procedure. 

After intensive discussion, the General Assembly adopted on 
September 20, a 17-power Afro-Asian Resolution, which inter alia fully 
supported the resolutions of July 14, 22 and August 9 of the Security 
Council, requested the Secretary General to continue to take vigorous action 
in accordance with the terms of the aforesaid resolutions and to assist the 
Central Government of Congo, in the restoration of law and order through¬ 
out the territory of Congo, and requested all the member states, in accordance 
with Articles 25 and 49 of the Charter, to accept and carry out the decisions 
of the Security Council and to afford mutual assistance in carrying out 
measures decided upon by the Security Council-’’^^^ 

Assassination of Lumumba and Security Council meeting of February 20, 
1961: On 13-2-1961, it was announced that Patrice Lumumba and his two 
associates who had earlier been arrested, had been killed by villagers in a 
Katanga village. Congo was thus exposed to civil war. In a night meeting 
on February 20, 1961, the Council adopted a resolution urging, among other 
things, that the U. N. take immediately all appropriate measures to 
prevent civil war in the Congo, including “the use of force if necessary in the 
last resort”. The resolution was welcomed by the Secretary-General 
as giving a stronger and clearer framework for U. N. action al¬ 
though not providing a legal basis or new means for implementation.”®” At 
the same Council meeting a Soviet draft resolution calling for denunciation of 
Belgium and the applications of sanctions against her, the discontinuance of 
U. N. Operations in Congo and for a Council declaration that it was 
essential to dismiss Mr. Hamraarskjold from the post of Secretary General 
was rejected by 8-1. 

Death of the Secretary General Hammarskjold : Mr. Hammarskjold had 
flown to Congo on September 12 at the request of the Congolese Govern¬ 
ment to discuss details of the aid which U. N. could extend to the 
newly-established Republic, but found himself confronted with fighting in 
Katanga which had broken out between U. N. forces and elements 
of Katangese gandarmerie. It was because of this situation that he had to 
intervene personally, and he was on his way to Ndola for cease-fire conver¬ 
sations with President Tshombe of Katanga when he died as a result of unex- 

251. Full text of the resolution will be found in C/mVcd Nations Review, October, 1960, 
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plained crash of the plane carrying him The General Assembly met “in 
the shadow of an immense tragedy, m the midst of deep and heart felt mour* 
nmg which extends far beyond the walls of this ch imber to millions of men 
and women throughout the world The President eraphasi7ed the gravity 
of the international situation and called for patience and constructive imagi¬ 
nation in order to find the appropriate peaceful solutions based on the 
principle of the Charter as well as on law and justice 

SecMru>> Council meeting of November 24, 1961 The Security Council 
in a resolution adopted on November 24 ,1961, reaffirmed its authorization 
for the use of force, if necessary, by the U N Command m Congo 
to apprehend, detain pending legil action, and/or deport all foreign military 
and para-miliiary personnel and political advisers not under the U N 
Command as well as Tnetccnaties, as laid down in the Council's reso¬ 
lution of February 21,1961 It reaffirmed the policies and purposes ofthe 
United Nations with respect to the Congo, namely, (a) to maintain the terri¬ 
torial integrity and political independence of the Republic of Congo , (b) to 
assist the Central Government of Congo in the restoration of law and order , 
(c) to prevent the occurrence of civil war m the Congo , (d) to secure the 
immediate withdrawal and evaluation from the Congo of all foreign military, 
para-military and advisory personnel not under the U N Command 
and all metccnaries , and (c) to render technical assistance *** 

F\enls of1962 summamed The secessionist tendencies of Tshombe 
continued to obstruct the fulfilment of Security Council mandates on Congo 
At the beginning of 1962 there was hope following Mr Tshorabe’s declara¬ 
tion at Kitonc, that the problem of the secession of Katanga might be spee¬ 
dily settled That hope was quickly dispelled however when Tshombe dis¬ 
avowed his promises as soon as he returned to Katanga A subsequent six 
months of dilatory “negotiating” by M Tshombe, served only to waste 
lime During the entire year from December 1961 to December 1962, the 
Katangesc provincial authorities were evasive on the question of expulsion of 
foreign mercenaries and on the issue of freedom of movement for the ONUC 
personnel Tshombe continued his policy of non-cooperation with the U N 
and there occurred provocative military action by th; Katangese gendarmerie 
and its mercenary elements After U N troops had been fired at, the 
Secretary General authorised the ONUC on December 28, 1962, to take 
strong mi’iiary action After considerable fighting, the U N forces were 
able to ctitet triumphantly vn Kolwezi and other places in Katanga on 
January 21, 1963 This ent/irf one significant phase of U N, operation in 
Congo 
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Secretary General’s Report dated February 4, 1963:^^^ In a report 
to the Security Council on February 4, 1963, the Secretary General 
presented a detailed review of the extent to which the mandates 
given to the ONUC by the Security Council resolutions of July 14, 1960, and 
February 21 and November 24, 1961, had been fulfilled. He stated, inter- 
alia, that the entry of U. N military and civilian personnel into 
Kolwezi and other places in Katanga on January 21, marked the virtual 
completion of decisive phase of the U. N. operations in Congo. He 
said that ending of this phase of active military involvement by U. N. 
forces in the Congo would mean a decided change in emphasis. He 
claimed that secessionist tendencies of Katanga had been effectively subdued 
and added ; “Happily there appears to be no direct threat to the indepen¬ 
dence of the Congo from external sources. Thus it can be asserted that the 
territorial integrity and political independence mandate of the U. N. 
operations has been largely fulfilled, except for a caretaker role.” He how¬ 
ever warned that if U. N. troops should leave the country too soon, 
the secession of Katanga Province could begin again. He emphasized that 
U. N. force in Congo would continue for sometime to assist the 
Central Government in the broad sphere of civilian operations. “Having 
met one stern challenge, the U. N. was now confronted with a 
continuing one on the civilian side, which could be adequately met only if 
the member states would lend understanding and generous support.”*^® 

Extension of V.N. Operations in Congo : Although one significant 
phase of Congo operations vs as over, the Secretary General on September 17, 

1963, placed a report before the General Assembly in which he referred to a 
request from P. M. Adoula, which “expresses the belief that it is not yet time 
to envisage the possibility of withdrawing the U.N. troops entirely and sees a 
need'for the continued presence of a small U.N. force of about 3000 officials 
through the first half of 1964. Despite financial difficulties, the General 

• Assembly on October 18, authorised the Secretary General to extend the 
U.N. operations in Congo until June 30, 1964.=®'' 

Withdrawal of ONUC : The active thinning out of the Force prior to 
withdrawal, started in May 1964. On June 30, 1964, the withdrawal of the 
U.N. Force from the Congo was completed. In a report to the Security 
Council released the same day, the Secretary General stated that the Security 

• Council's mandates in regard to Congo had in large measure been carried 
out.=®® He disclosed that total casualties among ONUC personnel had been 
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126 killed in action, 75 killed m accidents and 34 who had died from natural 
causes The total cost of the operation including that of the civilian prog¬ 
ramme, had been $ 43,30,50,015 of which $ 38,15,05,000 had been spent on 
military forces and operation 

Jiecent de\ehpments Tskombe becomes Prime Afmister Dunne the 
last few months of the Adoula Govemment, whose term of office expired on 
June 30,1964 and which by the same date was to lose the support of the 
U N peace-keeping force, the powers of the Central authorities were progres¬ 
sively weakened as a result of the activities of the “National Liberation 
Committee" (NLC) set up m Brazzaville which instigated a number of 
siccessful rebellions m the provinces notably m Kwize, Central Kivu, 
North Katanga and Upper Congo While a new Constitution was being 
prepared, President Kasavubu in an effort to maintain the unity of the 
Congo and to create an interim "Government of reconciliation" entrusted 
Mr Moise Tshombe, the former Katanga President, who had lived abroad 
for over a year, with the formation of a new cabinet which was sworn m 
on July 10, 1964 **“ Tshombe Government now prepared for countermea¬ 
sures against the rebels, and Tshombe after taking over office, expressed the 
opinion that within three months he would be able to give the Congolese 
people “a new Corgo". However it has not so far been possible for hts 
Government to stop rebellious activities instigated by NLC ' 


Conclusions about U N records m Congo The records of the U N 
Force in Congo can best be known by reading the report of the Secretary 
General published on (he eve of the withdrawal of ONUC on June 30, 
1964 Some significant passages from the report arc reproduced below 

"The withdrawal of the UN Force marks the end of only the 
military phase of the assistance gi>en to the Congo in the past four years. 
Civilian operations will continue to the extent that resources are available, 
and subject to the needs and wishes of the Congo Government 


The creation of the Force in July, I960 was a remarkable and 
dramatic manifestation of world solidarity at that lime Whatever its 
shortcomings, and whatever the political contentions about it, that Force has 
proved and extended the ability of the United Nations to meet grave emergency 
situations In response to an appeal from the Congolese Government, the 
largest operation the history of the United Nations was set up or impro¬ 
vised m a short time Ifthe United Nations had not responded it would 

have suffered a severe loss of confidence throughout the world 
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“When the U.N. came to the Congo, the country was in a desperate 
situation, its army disrupted by mutiny, its essential services on the verge of 
total disintegration, most of its population in a state of panic or despair, its 
economy threatened with amputation by the attempted secession of its richest 
province, and most of its area controlled by foreign troops. As a result of 
the efforts of the Force and of civilians during the subsequent four years 
the Congo situation is now improved 

“Over ail it may be said that the record of the United Nations Force 
in the Congo, in all respects, has been distinguished. It has done its difficult 
job remarkably well. Ail of those who served in the Force, the countries 
that provided the contingents or afforded supporting services and money, and 
all of the civilian staff serving the Congo operation in the field and at Head¬ 
quarters are due to great credit and appreciation for the valuable service they 
have rendered. The Congo Advisory Committee has given indispensable 
assistance and is due much gratitude. 

“The United Nations has learned very much from its experience in 
the Congo thus far; in the circumstances, much of that experience could only 
be unhappy. Fundamentally, what it has learned there is that the Congolese 
in education, training and experience, and even in their understanding of the 
concept of nationhood, were unprepared to assume the responsibilities of inde¬ 
pendence; that fatal division and conflict were built into the political structure 
of the Congo at the very beginning of its independence; and’that the inevitable 
consequence of these two conditions, acutely complicated by foreign interests 
and interference, was the collapse and chaos which soon occurred in the 
Congo, with the United Nations then becoming the country's sole prop and 
hope. 


“The current difficulties in that country reflect conflicts of an inter¬ 
nal political nature, with their main origins found in the absence of a genuine 
and sufficiently wide-spread sense of national identity. There is little assistance 
that a U.N.,Force could render in that kind of situation, since the solution of 
conflict depends entirely on the willingness and readiness of the Congolese to 
merge their factional interests in a true effort towards national conciliation. 
The time has more than come when the Government will have to assume full 
responsibility for security, law and order as well as for hsterritorial integrity.. 
The U.N. cannot permanently protect the Congo, or any other country, from 
internal tensions and disturbances created by its own organic growth towards 
unity and nationhood. This is an undertaking which must be carried out 
only by the Government and the people of the Congo. 


“It seems to me that hope for the, Congo in the future must depend 
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upon ihe fulfillment of two major and indispensable conditions (a) the 
restraining and reorganization of the National Army, including the training of 
a substantial officer corps, and (b) the achievement of national reconciliation 
amongst the contending political leaders and factions of the country” ^si 

In the end it is worth mentioning that United Nations operation m 
Congo “has been the largest and costliest of all the United Nations peace¬ 
making activities” *** 

8 The Cyprus Question 

The Secunty Council on March 4,1964, unanimously adopted a reso¬ 
lution which recommended the creation, with the consent of the Government 
of Cyprus, of a U N Peace Keeping Torcc m Cyprus The circumstances 
which led the Council to take this action are summarised below 

Background Cyprus which was formerly under the British rule, 
achieved vts independence on August 16,1960, with the estabUshment of the 
Republic of Cyprus A Treaty of Guarantee was concluded between four 
parties, the United Kingdom, Greece, Turkey and the Republic of Cyprus 
The four High Contracting Parties considered that “the recognition and 
jnamlcnaoce of independence, tcniioiial integruy and security of the Republic 
ot Cyprus as established and regulated by the basic articles of its Constitu¬ 
tion, are in their common interest” and that all four contractmg parties 
desired “to cooperate to ensure respect for the state of affairs created by that 
Constitution**® The mam purpose of the basic articles listed in Annex HI 
to the Constitution was to ensure that the nghts and interests of the two roam 
communities—the Greek Cypriots and the Turkish Cypriots—should be fully 
respected, and “kept in balance” It has been the hope of all the parties 
concerned that the Constitution of Cyprus would provide an instrument which 
would enable the two coramumtics “to sink their previous differences in a 
common concern for the future of Cyprus and to work harmoniously together 
towards this end”. 

Constiiutional Crisis This hope however did not come out to be true 
Constitutional and Icgislatise disputes soon arose between the Greek and the 
Turkish communities The Vice-President of Cyprus, Dr Fazil Kutchuk, 
filed a statement in the Supreme Constitutional Court seeking an interpreta¬ 
tion of “ambiguities” in the constitutional provisions concerning his right of 
veto o\cr questions of foreign affairs, which he complained was being arbitrari 
ly restricted by the Greek Cyp not Mimstcxs Dr Kutchuk’s action followed 
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a number of other disputes between the leaders of Greek and Turkish commu¬ 
nities in the island. 

Two subsequent rulings given by the Constitutional Court in February 
and April 1963, on the questions of taxation and the future of Turkish muni¬ 
cipalities, greatly intensified the constitutional crisis. On the question of 
taxation the Court ruled that ‘in the present state of law, taxes could be imp¬ 
osed but no legal machinery existed for their collection, as a result of the 
effective veto exercised by the Turkish members of the House of Representa¬ 
tives since 1961. 

On the municipalities question, the Court decided by majority vote (a) 
that the Government's decision to replace all existing municipalities by “imp¬ 
rovement boards” was invalid, and (b) that the Turkish communal Chambers’s 
previous decision to maintain the Turkish municipalities was also invalid.^®^ 

Proposals for Constitutional amendment : To get over the diflSculties 
created by the rulings of the Constitutional Court, President Makarios announ¬ 
ced on August 5, 1963 his intention to seek a revision of the Constitution 
as certain provisions of “utopian and inapplicable character” threatened to 
“paralyse the state machinery”. On November 30, 1963, President Makarios 
put forward 13 proposals for the amendment of the constitution and these 
were circulated to the British, Greek and Turkish Governments.®®® These 
proposals were rejected by Turkish Government on December 6, 1963. On 
December 8, President Makarios stated that “the question of constitutional 
amendment was a strictly internal affair”, and that he had notified the British, 
Greek and Turkish Governments only “to keep them informed”. 

Outbreak of Communal Disturbances and appointment of U.N. Represen¬ 
tative : The rejection by the Turkish Government of proposals by President 
Makarios for the amendment of the Cypriot Constitution was followed by an 
outburst of communal violence in Cyprus during the week December 21-26, 
1963 in which nearly 200 Greek and Turkish Cypriots were believed to have 
been killed. The representative of Cyprus at the U.N. Mr. Zenon Rossides. 
requested on December 26 for a meeting of the Security Council to consider a 
complaint of “Turkish intervention in the internal affairs of Cyprus by the 
threat and use of force against the territorial integrity and political indepen¬ 
dence”. The complaint was discussed at a meeting of the Council on the 
following day. 

Mr. Rossides informed U Thant on January 6 that the Cyprus Govern¬ 
ment had accepted in principle a proposal by. British, Greek and Turkish 
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Governments that a U N representative should be stationed in Cyprus to 
observe the operations concerning the maintenance of order On January 16, 
1964, U Thant appointed Lieut General Gyani (of India) previously Comman 
der of the U N Emergency force in Yeman, as his special representative for 
an initial period extending to the end of February 

London Conference Meanwhile, following a visit to Cyprus of Mr 
Sandys (Commonwealth Relations and Colonial Secretary) from December 
28 to January 2, British troops, with the agreement of Greece, Turkey and 
Cyprus Governments, assumed responsibility for the maintenance of order on 
the island A Conference on the fuiure of Cyprus, attended by representa¬ 
tives of Britain, Greece, Turkey, and the Greek and Turkish Cypnot Commu¬ 
nities, opened in London on January 15, but failed to reach any agreement An 
Anglo-American planter an international force in Cyprus drawn from NATO 
countries was rejected by President Makanos 

Matter before the Security Council As the London talks failed to 
produce any result, Britain and Cyprus independently placed the matter on 
February 15, 1964, before theU N Security Council The Council on March 4, 
unanimously adopted a resolution which recommended the creation wth 
the consent of the Government of Cyprus, of a U N peace keeping force in 
Cyprus The stationing of the force was to be for an initial penod of three 
months The resolution further recommended that the Secretary General, 
designate m agreement with the Government of Cyprus, Greece, Turkey and 
the U K , a mediator for the purpose of promoting “a peaceful solution and 
an agreed settlement of the problem confronting Cyprus” 

On Match 13, the Secretary General informed the Security Council that 
a UN Peace Keeping Force in Cyprus was now “actually being constituted” 
and would soon be deployed on Cyprus He had received “firm and official” 
assurances from the Governments of Canada, Ireland and Sweden on provi 
ding contingents for the force There were other “promising prospects” for 
troops The same day, the Council at the request of Cyprus met again to 
consider the situation on the troubled island It then reaffirmed its call upon 
all member nations to rerrain from any action or threat likely to worsen the 
situation in Cyprus, or to endanger international peace On March 27, the 
Secretary General stated that the Peacc-keeping Force in Cyprus had become 
operational and that a new phase of Cyprus situation had thus begun 
General P S Gyam of India had taken command of the U N Forces in 
Cyprus the same day 
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On May 11, the Secretary-General announced the appointment of 
Galo Plaza of Ecuador as his Special Representative in Cyprus. 

General Gyahi's statement of May 28 : On May 28, General Gyani 
issued a statement in Nicosia on the activities of the Force during the previ¬ 
ous two months. He said that during this,period, the Force had developed 
into an effective peace-keeping instrument designed to halt violence and pre¬ 
vent bloodshed and to help all Cypriots to return to a stable, constructive 
and safe life. 

General Gyani noted that the two principal functions entrusted to the 
Force under the Security Council’s resolution of March 4, 1964, were ; using 
its best efforts to prevent the recurrence of fighting and that of contributing 
as necessary to the maintenance and restoration of law and order arid a return to 
normal conditions. He said that the first function of keeping the peace had not 
been easy to fulfil. There had nevertheless been a reduction in the number 
of major incidents of fighting between the communities. The men of 
UNFICYP, through their patience, firmness and perseverance had succeeded 
in stopping hostilities and in many cases preventing the outbreak of violence. 
The second main function had been more difficult since this related to the 
island’s social and economic life and its peoples. Positive results had been 
achieved through the good offices of UNFICYP, Some important steps had 
been taken in the direction of a return to normal economic life in Cyprus. 
The UNFICYP Commander expressed bis sincere hope that the people of 
Cyprus would succeed in overcoming their present problems with the assist¬ 
ance of the United Nations. He quoted the Secretary-General who had appea¬ 
led in Ottawa to all Cypriots “to help us to help them before it is too 
late”.2eB 


Secretary General’s Report dated 16-6-64 On 16-6-64, the Secretary 
General placed before the Security Council a detailed account of the activities 
of the Force during the preceding period. He stated inter-dlia. “No military 
clashes of any significance have occurred in this period. Hence one of the 
major objectives of the United Nations operation, namely, ‘to prevent a 
recurrence of fighting’ is being accomplished. The presence of U.N. troops 
iti sensitive areas throughout the island has undoubtedly restrained both sides 
and discouraged recourse to arms UNFICYP now encounters no difficul¬ 
ty in sending its detachments to any part of the island and therefore enjoys 
complete freedom of movement. However tensions have not substantially 
lessened, and both sides have taken advantage of the lull in fighting to 
strengthen their military positions and to improve their ability to undertake 
military operations in the future. It is also evident that the inventory of 
arms within the country has grown substantially through smuggling, by both 
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communities, and from importation by the Government” 

In the end the Secretary General recommended that ‘m the light of 
the demonstrated’nscfulness of this Force in Cyprus’, it was advisable to 
ertend it for another three months period 

ExImsiono/UNFICiP On the basis of the Secretary General’s 
report the Security Council on June 20 adopted the following resolution 

“The Security Council, 

“Noting that the report by the Secretary-General corsjders the main¬ 
tenance m Cyprus of the United Ndtions Peace-Keeping Force created by the 
Security Council resolution of March 4, 1964 for an additional period of three 
months to be useful and advisable, 

“Expressing it& deep appreciation to the Seen tary General for his 
efforts in the implementation of the Security Council resolutions of March 4, 
1964 and March 13,1964, 

“Expressing its deep appreciation to the states that have contribjted 
troops, police, supplies and financial support for the implementation of the 
Secunty Council resolution of Kfarch 4, 1964, 

"1 Reaffirms its resolutions of March 4,1964 and March 13, 1964, 

“2 Calls upon all member stales to comply with the above-mentioned 
resolutions 

“3 Takes note of thp report by the Secretary-General, 

“4 Extends the stationing in Cyprus of the U N Peace-Keeping 
Force established under the Secunty Council resolution of March 4, 1964, 
for an additional penod of three months, ending September 26, 1964” 

Nev. Commander of VNFICYP As General Gyam had shown his 
inability to continue in his post beyond the initial penod of 3 months, “for 
compelling personal reasons” the SccrctaryOtncral appointed General K S 
Thtmayya (also of India) as new Commander of the UMFlCYP.”i While 
handing over charge. General Gyam stated that the U N force “to a large 
extent * bad earned out its mandate on the island, and added that “the odd 
incident here and there is unavoidable” but the situation was “definitely 
more under control and the island was now quiet ”*’* 
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New flare-up in Cyprus : A serious situation arose in Cyprus early 
in August, when Turkey launched several air attacks on Greek Cyprus towns 
and villages as a sequel to Cyprus Government’s massive attack on a Turkish 
enclave (through which Turkey was infiltrating men and material to Turkish 
Cypriots)."” This started a renewed bloodshed in Cyprus, which signalled 
the failure of the U. N. to serve as a sedative in a hate-tom island. There 
was an immediate threat of Greek and Turkish intervention, and President 
Makarios addressed an appeal to Russia, U. A. R. and Syria for military aid. 
The world was on the brink of a major conflict which might have involved 
other members of the NATO. 

Security Council in action : In a series of meetings held on August 9 
and 12, 1964, the President of the Security Council formally appealed to Turkey 
to cease the bombing of Cyprus and to Cypms Government to order its forces 
to cease-fire immediately. The Council also requested the U. N. Commander, 
General K. S. Thimmaya, to reinforce his units in the areas of recent conflict 
to ensure the safety of the inhabitants.-’^ The appeal of the Security 
Council had an immediate effect, and both Turkey and Cyprus informed the’ 
U. N. of their intention to comply with the Security Council’s cease-fire 
order.®’® Turkish overflights over Cyprus stopped and thus the danger of a 
major conflict was averted. 

U, N. Mandate in Cyprus Extended upto December 26, 1964 : In view 
of the tense situation still prevailing in Cyprus, the Security Council on 
25-9-64, renewed the U. N. peace-keeping mandate in Cyprus for a further 
period of three months—only a few hours before it was due to expire.®’® 
The resolution extending the peace-keeping mandate was adopted unanimous¬ 
ly by the Security Council after ten days of intermittent debate. 

U. Thant's Proposals ; Speaking after the vote, U Thant announced 
that agreement had been reached between Turkey and Cyprus to the acceptan¬ 
ce of his own proposal whereby the strategic Kyrenia Road, now under the 
control of Turkish and Turkish Cypriot armed personnel, would be placed 
under the exclusive control of the U. N. force. No armed personnel 
or armed posts other than those of the U. N. force would be allowed on the 
Road, but traffic on the Road would be free for all civilians. 

C. N. takes control of Kyrenia Road : 26-10-64 : It has recently been 
reported that the United Nations took control of the disputed Kyrenia Road 
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on 26-10-64 and escorted four convoys of Greek Cypriots along the route 
wth armoured cars as 339 Turkish troops landed in Cyprus for the rotation 
of Turkey’s army contingent here*” It would certainly lessen the tension 
in the area and help improve the troubled situation 

Conclusions on the Cvpnts (angle No conclusive verdict can as yet be 
given on the achievements of U N Peace-keeping Force m Cyprus, as the 
operations are still continuing It is quite likely that the U N mandate in 
Cyprus now extended up to December 26, 1964, may have to be extended 
still further if the situation does not appreciably improve by that time The 
Cyprus tangle is, m TJ Thant’s own words, “one of the roost delicate tasks 
assigned to the Organization The crucial issue m Cyprus is whether a 
strong majority and a headstrong minority can be persuaded to Jive together 
amicably when th^y seem determined not to do so The island's constitu¬ 
tional set-up Itself sows the seeds of communal strife, as it grants to the 
minority safeguards which arc being exploited to the farthest ends In fart, 
the last three years' events have amply borne out President Makanos’s asser¬ 
tion that the constitution is unworkable ”• 

Before the new flate-up in August last, one could say with some confi¬ 
dence that the U N mission in Cyprus had been successful in bringing peace 
to the stnfe-tom island But Turkish bombardment of Greek Cypnot 
towns, and the fighting which followed it, has given rise to serious doubts as 
to the effectiseness of the U N force to keep peace there There is a conti¬ 
nuing secret build-up of military forces from Greece and Turkey and the U N 
appeals to halt the same have been ignored The real difficulty with the U N 
force appears to be that it possesses quite inadequate authority to take 
“effective and appropriate measures to relieve the tragic situation in Cyprus ” 
Ml sorts of reslramU are being put by the Cypriot Government on the U N. 
personnel and their freedom of movement has been greatly curbed It was 
earlier announced by the Swedish, Danish and Finnish Governments that 
they might be forced to withdraw their troops from U N force if drastic 
steps were not taken soon This led U Thant to protest to the Cyprus 
Government against the restrictions on the movement of U N troops m 
Cyprus The situation, houever, did not improve More recently, Oencral 
277 Ibid dated 28.10-64 
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Thimmaya told the Cyprus President that “the increasingly frequent obstacles 
to the UNFICYP’s freedom of movement could affect the UNFICYP’s rela¬ 
tions with the Cypriots” and said that “these restrictions greatly hampered 
the UNFICYP in its task and the consequences could be serious”.^®® The 
General cited several cases in which without any apparent reason, their 
vehicles were searched and they were obliged to show identity papers.^®^ 
In fact the U. N. is being treated “with contempt” by the Cyprus Govern¬ 
ment.®®^ Clearly, the Cyprus Government is acting in breach of its promise 
to allow freedom of movement to the U. N. troops, when the U. N. forces 
had arrived in Cyprus. 

Recently, the Cyprus Government has passed a law providing for three 
years’ imprisonment for revealing military secrets, such as troop movements 
on the island, the location of military installations, etc. General Thimmaya 
rightly noted that one of the U. N.’s mission in Cyprus was to inform world 
opinion of events taking place there through Press correspondents in Nicosia. 
The General asked for clarification on what the U.N, spokesmen on the island 
could henceforth disclose and what the press could write without impinging 
upon the new law.®®® 

- It has been reported that General Thimmaya has not concealed from 
his friends “the narrowness of his brief and his exasperation at having res¬ 
ponsibility without authority”.®®® The “Daily Telegraph’s” diarist has added 
that it was for much the same reason that his predecessor. General Gyani 
had given up his job “though this was not of course the official explana¬ 
tion.”®®’ 

In fact there is a strong case for broader powers being given to the 
U. N. force in Cyprus to enable it to function effectively. The weak U. N. 
force in Cyprus cannot be left to bear the brunt of intervening between 
the opposing communities. Its continued presence, unless greatly streng¬ 
thened, may be an irritant rather than a safeguard of peace. The Turkish 
Government has urged the Security Council several times for such an ini¬ 
tiative, as in its view, “increasing the powers of the U. N. force was a neces¬ 
sity which couid not be postponed.”®®® Even the Secretary General has been 
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convinced of this, but it appears that the Security Council has not accepted 
his proposal to broaden the powers of the UNFICYP 


Another difficulty facing the U N operations in Cyprus is that of 
funds It is important to note that in contrast to Congo and the Middle 
East operations, the expenditure on Cyprus operation has not been made a 
charge on all the Member States, but is to be financed by voluntary contnbu- 
tions U Thant has recently described the present voluntary method of finan 
cing as “most unsatisfactory’* *•* He said “I feel bound to point out that, 
although I well understand the reasons for it and realize that there is little or 
no possibility of change, the method of financing the Cyprus Force as 
defined in the Security Council resolution of March 4, is most unsatisfactory 
Since funds are available only through voluntary contributions, there is a 
large degree of uncertainty about what will be actually available, and there- 
fore the planning and advance arrangements essential to an efficient and 
economical operation arc sorely hampered 

Despite several urgent appeals by the Secretary General,®** sufficient 
funds to maintain the force are not forthcoming. Even though the U N 
mandate has been extended up to December 1964, U Thant warned that he 
had no assurance that he would obtain enough money to maintain the Peace- 
Keeping Force on the island until the end of its mandate *»» 


Notwithstanding these odds there js no need to be unduly pcssinush^ 
u ut the effectiveness of the U N mission in Cyprus It is important to 
remember, as the Secretary-General, while addressing the Canadian Parhafficnt 
once, remarked, “that in Cyprus, the V N was dealing for the first time with 
rws insi^^e^a state and with conflicts between sectors of the population of 
r Contrasting its role in Cyprus with that in the Middle-East or 
Secretary General said that the U N had to coins to 
r of day to-day Ufe due to the conflict between the 

and Turkish Cypriot commumiies. and ji must do this in such a 
Th^t jo prejudice the final solution of the conflict between them. 

--- Secretary General significantly remarked that 
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some of the criticisms of the Cyprus Operation were based upon a fundamental 
misunderstanding of its nature and purposes. “It was necessary to reject the 
view”, he said, “that the Cyprus Operation was a military expedition on 
traditional'lines. It was an attempt on the international level to prepare the 
ground for' a permanent, freely-agreed solution of a desperate and danger¬ 
ous situation by restoring peace and normalcy.”^®® 

Very recently, the U. N. Mediator in Cyprus, Senor Galo Plaza, stated 
that he foresaw an agreed solution to the Cyprus problem “in the not too 
distant future”.^®’ 

The Cyprus question might also come up before the forthcoming (19lh) 
session of the General Assembly.®®® 

7. The U. N. as Keeper of Peace : An Assessment: 

The record of the United Nations in its 19 years of existence, for 
keeping international peace and security, has no doubt been an encouraging 
one. It has already weathered many storms and faced up, with fair success, 
to several major international crises. Though very far from adequate as a 
world organization for the maintenance of peace; “it has steadily developed 
new methods and new strengthen response to challenges, and the governments 
and. people of the world seem increasingly disposed to put their confidence 
and support behind it.”®®® The United Nations performance has been 
characterised by a pragmatic approach to problems. This has been es¬ 
pecially true ,in its so-called peace-keeping operations in the Middle-East, in 
Congo, in Kashmir and West Irian, and now in Cyprus, to name the main 
ones. In these situations, each markedly different from the other, the 
Security Council, or in the case of Suez Crisis of 1956, the General Assembly 
have responded by creating instruments of pacification “in order to police or 
keep under impartial scrutiny an over-heated and potentially violent conflict 
until the temperature could be reduced sufficiently for a solution to be 
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sought There have beeo no doctnnaire attempts to apply the letter of the 
Charter, the tendency has been to follow rather its spint 


While one can look with some pride on the performance of the U N 
m maintaining peace and security, n should not be forgotten that in several 
moments of international crises, the Secunty Council was paralysed by the 
efTective use of veto by one of its permanent members In fact the full 
effectiveness of the Security Council as the primary instrument of peace and 
secunty was preimsed on “the effective cooperation of the permanent 
members of the Council in dealing with threats to the peace, breaches of the 
peace, and acts of aggression This has not come out to be true and the 
basic assumption of the U N big power unity ‘has expired in the frigid 
climate of the cold war Only under the very special circumstances rcsul 
ting from the withdrawal of the Soviet representative from the Security 
Council in January 1950, was it possible for the Council to initiate 
collective measures m Korea The possibility of the Council's continuing 
to carry on the task it had undertaken disappeared with the return of the 
Soviet representative on August I The worsening relations between the 
Soviet Union and the Western Powers resulting in failure of the Security 
Council to take decisions with respect to serious matters before it convinced 
many governments that it was necessary to find alternative methods within 

the permissible limits of the Charter Two alternatives in particular have 
received wide support (a) collective self-defence arrangements, and (b) 
dc%elopmcnt of the role of the General Assembly These have been justified 
by their proponents as efforts to supplement the limited role which the 
Secunty Council can be expected to perform under present conditions and 
thus to strengthen the U N m the achievement of its major objectives’®* 


(a) Collectne Self-Defence Arrangements Advantage has been 
widely taken of the provisions of Article 51 which reserves “the inherent 
right of individual or collective self-defence if an armed attack occurs 
against a Member of the U N” and of Article 53 which permits action to 
ta cn un er regional arrangements” to prevent a renewal of aggressive 
po cy y an slate Article 51 has been interpreted to mean that 

em Cl'S o t e N — and non members, since the right is inherent—may 
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enter into collective self-defence arrangements under which they may take 
individual or joint military measures in defence against an armed attack 
without first being authorised to do so by the Security Council.s®^ j^e 
result has been a'net-work of regional systems—NATO, SEATO, ANZUS, 
EDC, Warshaw Pact, and the like.*®® 

While these agreements have been widely viewed as filling a gap in the 
U. N. system, it does not necessarily follow that they have strengthened the 
United Nations. To the extent that they have created a greater sense of 
peace and security and have helped to establish an equilibrium 
in power-relations which discourages any resort to armed force, they 
have perhaps strengthened the U. N. by creating conditions favourable to 
the achievement of their other purposes. To the extent that they instill fear and 
distrust and harden relations at the “cold war” level, they may in fact weaken 
the U. N. by creating conditions which make the performance of its tasks 
more difificult. In any case, it must be recognized that reliance upon these 
means of achieving national security demonstrates that Members of the U.N. 
,at present are not prepared to rely very heavily on a system of collective 
security administered through the organs and procedures of the Charter.*®^ 

(h) Development of the Role of the General Assembly : The second 
course that has been followed in an effort to fill in the gap in U. N. system 
of peace and security caused by the impotence of the Council, has been to 
develop the political role of the General Assembly. The Charter does not 
expressly give the. General Assembly‘the responsibility for dealing with 
threats to the peace, breaches of the peace, and acts of aggression. It does 
provide that General Assembly “may discuss any questions relating to the 
maintenance of international peace and security,” properly brought before it, 
and may make recommendations with regard to such matters “to the state or 
states concerned or to the Security Council or to both.”*®® It also authorises 
the General Assembly to “discuss any questions or any matters within the 
scope of the present Charter or relating to the powers and functions of any 
organs provided for in the present Charter” and to make recommendations 
as above.*®® These two grants of power to discuss and recommend are sub- 
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ject to the qualification, however, that the Assembly shall not make any 
recororrendaliofl on a dispute or situation with respect to which the Security 
Council IS exercising its Charter functions**® However, even with this 
qualification, these two grants of power are sufficiently broad to give support 
to the view that even though the Security Council has the primary responsibi¬ 
lity for the maintenance of international peace and security, the Assembly 
has at least a “residual responsibility'* of its own *** > 

As disputes increasingly came to involve conflicts between the major 
powers, the Assembly assumed tasks that, according to the Charter, should 
have been the lot of the Seeunty Council It became obvious almost at 
once thrt the latter was useful in settling disputes directly in proportion to^^ 
the extent its permanent members were not involved The Spanish and. 
Greek cases were the first to suggest the possibilities of an appeal to the 
Assembly when the Council was unable to act *» The major step in the 
development of the Assembly’s role in police action came with the aq 
option of the “Uniting for Peace’* resolution on November 3, 1950. Wife 
the return of the Soviet representative to the Security Council on Augusts 
of that year, u became clear that the Council could no longer perform 'A 
functions of directing and coordinating the collcctise measures that wejl 
being taken to repel the North Korean armed atuck The United States* 
therefore, proposed that the General Assembly assume the responsibility of 
dealing with such situations when the Security Council was prevented by the 
veto from acting The U S proposal with some minor changes, was adopted 
by the General Assembly by a large majority ’*» Under the terms of the reso. 
lution, the General Assembly asserted its competence, in case the Security 
Council because of the veto failed to discharge its responsibihly for the 
maintenance of peace and security in any case of alleg-d threat to or breach 
of the peace, to consider the matter immediately with a view to making 
'“appropnate recommendations to Members for collective measures, including 
m the case of a breach of the peace or act of aggression the use of armed 
forces when necessary ’’ Provision ivas also made for an emergency Special 
session within 24 houis of the failure of the Council to act The Resolution 
was strongly opposed by the Soviet Union and its satellites, as in their view, 
such a role of the General Assembly “is contrary to the Charter plan of 
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collective security as originally envisaged, and to the intentions of those who 
had the major responsibility for the writing of the Charter.®'^ 

The “Uniting for Peace” resolution has been invoked several times to 
meet threats to international peace, e. g., in the later stages of Korean opera¬ 
tion, in Anglo-French and Israeli invasion of Egypt (1956), in Lebanon (1958), 
and more recently in Congo (1960-63). 

The question arises whether this shift in balance from the Council to 
Assembly has actually helped to maintain peace and security. The substan¬ 
tial increase in the General Assembly membership®*^® as a result of admission 
of new Afro-Asian nations, has produced increasing doubt as to whether this 
organ will be any more effective than the Security Council in its new role. 
These new members have generally shown a desire to be “neutral” in the 
“cold war” and not to participate in collective measures against one side or 
. the other.®*® Since the United States had envisaged the use of the General 
Assembly’s new machinery primarily in a cold war situation, it is obvious that 
1 , the growing Asian-African blcc presents a serious difScuity for those who 
ja wish to make the Assembly an effective instrument against the Communists, 
s Furthermore, the development of atomic weapons of unbelievable destructive¬ 
ness, has caused many Members outside Asia and Africa to have increasing 
doubts about the wisdom of collective enforcement measures when there is a 
risk of a major war. The General Assembly, therefore, is increasingly being 
viewed as an organ for debate and conciliation, not for collective enforcement 
action.®*’ 

The Secretary-General, U Thant, has recently drawn attention to a 
hopieful development in the Security Council itself. In an address delivered 
at the University of Denver on April 3, 1964, he observed : “The Security 
Council, which for some years seemed in danger of paralysis from the 
stresses and strains of East-West struggle, has re-emerged recently (e. g., in 
Cyprus), to resume the key-role in dealing with matters affecting peace and 
security which was allotted to it by the Charter, and the relationship between 
the Council and General Assembly would now seem again to be nearer to the 
original concept of authors of the Charter, although with a major develop¬ 
ment of the role of the middle and smaller nations in promoting solutions to 
critical situations.”®*® 
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JV 

STRENGTHENING THE UNITED NATIONS 


On October 24, 1964, was celebrated the 19th anniversary of the 
signing of the United Nations Charter fn this period, the CJ N has seen 
great and unprecedented changes in the world It has seen a change in the 
nature of war, a fundamental regrouping of alliances and a shift in the 
centres of military, political and economic powers It has seen the 
emergence from colonialism to independence of vast areas and huge popula¬ 
tions This era of change has laid great new burdens on the U N in its 
capacity as agent of peaceful change and development 

In the context of such a changing world panorama, the Secretary 
General, U Thant has recently observed ‘ The U N is constantly being 
asked to deal with new problems and new responsibilities which the authors 
of the Charter ofllv dtmly foresaw Thus, when we talk of strengthening 
iheU N , it IS not from a point of view of seeking new power or greater 
glory, of empire building by attempting to extend the influence and authority 
of the Organiration We speak of strengthening the U N because this is 
an urgent necessity if the Organization and its Members arc not to be crush¬ 
ed by the great and actual responsibilities and challenges which our times 
have put upon them In this existing situation, the strengthening of the 
U.N 18 not just a theoretical idealistic aim—it is a vital practical 
necessity".'^' 


The U, N IS in fact faced with a dilemma The Organization 
is entrusted especially m time of crisis, with great problems of incalculable 
importance and danger On the other hand, “we have not yet come to a 
stage where the necessary political or material support is regularly forth¬ 
coming, which would enable the U N to meet these problems with the 
authority and efficacy with which, for example, an cB!ective national goscin- 
ment meets its rcsponsibilmes on the national level” Tius dilemma must 
be faced with a view to making the U N more effective and more able to 
serve its members and the peace of the world at large 


The necessity and desire to strengthen the U. N raise the question 
of method Three mam approaches may be identified They are 
( 1 ) amendment of the Charter, p) interpretation of the Chaner and of 
the powers of the U N , and (3) actual use of the Organization »» 

(1) Amendment oj tht Charter Though the Charter provided for 
Its amendment and, more specifically, made provision for a re.view Con- 
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ference at the end of 10 years®"’^, it is generally agreed^-® that the future of 
the U. N. is not dependent upon any extensive Charter revision. While a 
good case can be made for amendment of the Charter provisions relating 
to such matters as the composition and voting procedure of the Security 
Council, abolition or limiting the use of veto,®^* it is hard to see how such 
amendments are to be consummated in the present state of international 
relations. The procedure for amending the Charter requires the concurrence 
of all the permanent members of the Security Council.®^^ Thus amendatory 
proposals are themselves subject to the veto. It does not seem logical to 
suppose that a Great Power ready to veto resolutions offered within the 
scope of the Charter would be willing to accept amendments giving greater 
powers to an inteimational organization and taking away the right of veto. 
Formal amendment, except on relatively inconsequential points, appears to 
be out of the question, for the time being.®-® 

(2) Interpretation of the Charter: The U. N. has shown a remark¬ 
able capacity for development within the limits of the existing Charter, 
There are enough general terras and ambiguous provisions, to offer many 
opportunities for a broad construction of the functions and powers of 
the U.'N. Important precedents have already been established in this 
respect. The Security Council intervened in thp Indonesian case despite the 
contention of the Netherlands Governmmt tiat ihj dispute was on a matter 
within its “domestic jurisdiction.”®®’ In several instances the Security 
Council has handled a dispute without making a formal finding under 
Article 39 ®®® The General Assembly by passing the “Uniting for Peace” 
resolution of November 3, 1950, has been inclined to give a broad interpreta¬ 
tion to its mandate to discuss, and make recommendations on any matters 
within the scope of the Charter.®®® Even in connection with the 
veto there are some liberalizing precedents. The most notable 
of these is concerned with the significance of an abstention from voting 
which has already been noted.®®® The Charter, Article 27, refers to the 
“Concurring vote” of the permanent members of the Security Council. If 
one of the Big Five abstains from voting, does it show its concurrence? Or 
is an affirmative vote necessary ? The interpretation in practice has been that 
a resolution is adopted when there are at least 7 affirmative votes and when 
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no permanent member castes a negati\e \ote In other words, the veto has 
been modified by interpretation even at the expense of straining the langu¬ 
age of the Charter 

There is no reason to believe that the possibilities of further develop¬ 
ment have been exhausted The International Court of Justice can become 
more effective in the settling of disputes and furthering the development of 
international law without any amendment of the Charter **2 

(3) Actual Use of the Organization * Basically, the way to streng¬ 
then the UN is to use it ”*** What is necessary is that Member States 
adopt different attitudes towards the use of the Organization and develop 
more constructive pohcies with respect to the extent and manner of its 
use This need not involve on the part of any state the sacrifice of a 
national interest to the achievement of some U N purpose It simply 
means that “Member States should, consistent with their Charter obliga¬ 
tions and a long-range view of the interest of their peoples, recognize the 
fact of their common concerns and work together m good faith to do those 
things which working independently they cannot do, or do as well The 
late Secretary General Dag Hammerskjold, once advised that the best safe- j 
guard for the future would be a national policy that is “so directed as to 
harmonize with the general desires and ideals common to all mankind, and 
more particularly that is closely identified with the primary and vital 
interests of a majority, or as many as possible of the other nations'*** 

Current Probleins concerning the Strengthening of U N. 

In the end, the writer would like to discuss two current problems 
which are intimately connected with the future strengthening of the United 
Nations (1) Finances of the U N, and (2) Proposal for a permanent U N 
Peace-Keeping Force 

(1) Finances of the U bf In recent years, the U N has experienced 
acute difficulty in regard to funds, specially to finance its so-called peace¬ 
keeping operations The U N went almost bankrupt In Congo, “the largest 
and costliest of the U N peace-keeping activities,’’*” and is now faang 
a financial crisis of the first order in C>pnis In Secretary General’s own 
words, these operations have been financed "on a shoestring and on a system 
so insecure that it cannot fail to affect adversely their efficiency and expe- 
diUousncss" Even in his annual U. N Day address on October 24, 
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1964, U Thant warned that if financing difficulties facing the organization 
were not solved, “the world would be facing serious difficulties which in 
50 years produced two deadly wars of history.”®*® 

Members have been divided for years over the question of how peace¬ 
keeping operations of major scope should be financed. The Assembly has 
also endeavoured through various committees and consultations to reach a 
consensus, but this has so far eluded it.®*® The question was also referred to 
the International Court of Justice which in an Advisory Opinion delivered 
on July 20, 1962, affirmed that expenditures authorised for operations in the 
Congo (ONUC) by the General Assembly and those authorised for UNEF 
in the Middle East constitute “Expenses of the Organization” within the 
meaning of Article 17, para 2 of the Charter.®^® Though the Court refrain¬ 
ed from declaring it explicitly, the opinion had the effect of holding that 
Members of the U. N. were legally bound to pay the assessments made by 
the Assembly to defray the costs of the two operations.®*^ 

The Court’s opinion being advisory lacks compelling binding force. 
In fact, the recalcitrant countries, including Soviet Union and France, have 
refused to pay for U. N. Peace Keeping operations in Congo and the Middle 
East, notwithstanding this opinion of the Court. Anticipating the opinion 
of the Court, the French Government had warned that the Court, by vesting 
in the General Assembly such power “which states have not given to any, 
even more closely integrated organization” was imposing on Member States 
“the obligation to tax their citizens and induce their parliaments to vote the 
credits fixed by the Assembly and the taxes needed to pay for them.”®*® 

It has frequently been asserted that the financial problem of the U. N. 
is, in reality, a political problem.®*® Without an understanding of the politi¬ 
cal background of the fiscal difficulties of the U. N., no feasible solution 
can be found for filling the Organization’s treasury.®** Besides, the matter 
of direction and control of international executive action is also closely 
connected with the resultant financial burdens. It is to be noted that the 
Soviet Union was not so much opposed in principle to the ONUC opera¬ 
tion, or disturbed by the portion of the operational budget assigned to 
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Itself, as It was dissatisfied with the policy direction of the U N intcrsen- 
tion m Congo and the place allotted to the Soviet Union in the control 
mechanism®** The Soviet Union approved the beginning of the Congo 
operation, turned against that operation only when it concluded that ONUC 
was being used for purposes unfavourable to Soviet interests, and expressed 
its concern by demanding an arrangement—the troika—which would 
give Itself a powerful position in the executive mechanism of the organiza¬ 
tion The entire episode leaves as its residue the clear revelation of the 
unwillingness of the Soviet Union to tolerate U N operational policies 
which It regards as incompatible with its interests 

In view of such complex factors involved, it seems inadvisable to in¬ 
sist on the advisory opinion of the International Court of Justice and 
invoke Article 19 of the Charter to suspend the right of vote in the General 
Assembly of the nations m arrears, as the United States intends to do m the 
forthcoming session of the General Assembly This would not fetch the 
money needed to cover the deficit and ensure the financing of future opera¬ 
tions On the contrary, it would only intensify the “cold war”, as the Soviet 
Union has threatened to “reconsider its whole attitude towards the U N ", 
if this were done®” The real solution of the financial predicament appears 
to be “to expand, so far as possible, the consensual basis for United Nations 
operations ’’®” The present financial crisis of the United Nations is a mani¬ 
festation of the difficulty of sustaining an international operation against the 
opposition of one of the major powers The constructive approach, combin¬ 
ing the best elements of realism and idealism, is to explore and exploit the 
possibilities of convincing the dissident power that its own best interest re¬ 
quires an effsctively operational United Nations The emphasis should be 
on diplomatic negotiations rather than on voting “The United Nations 
need not be reminded that its Members arc sovereign stales which will not be 
commanded if they cannot be persuaded ”®** If this sort ol consensual 
foundation can be laid for its operations, the U N “may expect from time 
ID time to encounter firancial problems that offer real challenges, but not 
fJnancjaJ crises that threaten its very existence ’’®‘* 

(2) Froposa! for a Permanent Peace-Keeping force®*® Very recently, 
on July 7, 1964, the Soviet Union put forward a proposal for the establish¬ 
ment of a permanent U N peace keepmg force ®®* The proposal envisages 
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that certain Member States of the U. N. should place military contingents on 
stand-by for use by the world body to meet threats to the peace and acts 
of aggression. “It would be inadvisable”, the proposal says, “that such 
contingents should be drawn from the armed forces of permanent members 
of the Security Council But it declares that the U. N. Military Staff 
Committee,353 composed of high military ofiicers of the permanent member 
states must prepare the planning for a U. N. force The Soviet memoran¬ 
dum has significantly stated that Russia would be “prepared to take part 
with other states in defraying the expenditure involved.”®^® 

The idea of such a force, however, is not a new one. Those who have 
advocated the idea in the past^®® have been influenced by the analogy to 
the use of a police force in local communities to keep the peace. There are, 
however, serious difficulties in the way of the establishment of a permanent 
international force that do not exist, or at least not as serious, when it is 
a matter of creating a force for a special situation.^®' First, there is the 
question of functions to be performed. Is it to be limited to functions like 
those performed by UNEF or ONUC, or as are now being performed by 
UNFIPYS, i. e., functions that, in effect, pre-suppose the consent of the 
interested parties, or is it to be a force which will be used to suppress 
threats to the peace and breaches of the peace by whomsoever committed 
(as in Korea)? Then, there is the question of composition of such a force, 
whether it is to be composed of national contingents thus making it clearly 
more dependent on national Governments or whether it is to consist of 
individually-recruited personnel pledged to serve the U. N. exclusively. Then 
one has to consider the questions of command, arrangements, political 
directions, and legal status of the force —important matters suggested by 
the split that occurred between the Soviet Union and the West in regard 
to the ONUC. Finally, how is the cost of the force to be financed ? Any 
substantial addition to the assessment of Members to cover U. N. costs is 
likely to encounter strong opposition as the past experience has revealed.^®® 
It is not yet possible to say how far the new Soviet proposal offers an accep¬ 
table solution to all these problems. The opinion of other members 
of the U. N. will be known when the proposal comes up for discussion 
in the forthcoming (I9th) session of the General Assembly.®®® 


352. These details were published in The Tribune dated 12-7-64. 

353. Established under Article 43 and 47. 

354. It should be noted that the committee has exercised no such function in U.N’s Peace 
keeping operations so far. The work is done by the Secretary Genera] himself. 

355. Ib. d. 

356. See c.g , William R. Frye "A. U. N. Peace Force" 1959. 

357. Goodrich, op. cit., p. 184. 

358. Op cit., p. 185. 

359. The Tribune, dated 8-8-64. 
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It woufd be enfightcniBg to inow the views of the Secretary General, 
TJ Thant, in this respect, who once expressed himself thus on the subject 
“It IS often suggested that the time has come for a permanent international 
peace keeping force to be established Under the U N Obviously this would 
be a great step forward but I do not bchcve that the time has yet conic fot 
such a radical advance Quite apart from financial problem, there are 
other fonddmcntal steps which must be made m the whole concept and system 
of international orgariizeDon before the governments could readily accept 
this innovation To provide the U N with its own permanent interna¬ 
tional force would give it some of the trappings of a world government, 
which at present it very definitely is not The very existence of such a 
force would be, if the force is to be used effectively, & very considerable 
Surrender of sovereignty of nations Very considerable progress in disarma- 
mefll would also be a necessary prerequisite The direction of such a force. 
Its basts in international law, its composition, the rules for its use and the 
evolution of an accepted body of international law upon the basis of which 
it would operate are alt delicate processes which cannot and should not be 
hurried Another necessary condition would be a far wider acceptance 
than now exists of the impartiality and obtectivny of international servants, 
both cvvd andmiO(ary,for without tbis recogniiion the force would lack 
an essential element of moral authority and status 

CONCLUSION 

The problem of strengthening the United Nations in the future is 
essentially one of contributing to the achievement and maintenance cf i t r- 
national peace and security This is no simple and easy task the challenge 
IS as hfoad, and as important, as the building of a stable and peaceful world 
order. The succe«s of the United Nations is linked with the future of 
modem civilization **’ To quote the Secretary-General, U Thant, “It js to 
be hoped that eventually the power of the great stales, now prccanousW held 
\n balance bv nuclear armament, will be shifted to supporting, in all ways, 
the United Nations, which will only then become d true norjd authority 
Until that time the Organization must contrive, with dll the support it 
can muster, to develop Its potential m the spirit of the unity of human 
society and to search continually for a really effective system under which 
mankind can hve together m peace 


360 
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362. 


Ao d=r,.crtd t, tk, Sccrclaij-Central, V Thaal. a! tka Un.Vvnilyof 

Danvar m Apnl 3. 1964 Sta U N AtolH, Cfoaa.afc IMay 64), »» 76 .S 4 
Vattdenboich and Hogan, op cti.p 330 
tieecit p,$4 



CONFIRMATION OF ALTERATION IN OBJECTS CLAUSE 
BY COURTS UNDER SECTION 17 OF 
INDIAN COMPANIES ACT, 1956 

BY S. P. Tewari, lx m. Lecturer 
University Law College, Chandigarh 

Company Law Legislation in India provides an interesting example 
of the influence of corresponding legislation in English Law. The thread 
of influence runs continuously right from the year 1854 to the present 
day. The reasons are probably historical. The most important of them 
being the British rule in India under which the English provisions had to be 
transplanted to India to give facilities and protection to the British business 
interests in this country. It is to be noted that every Indian legislation on 
companies was always preceded by an Act in England, the provisions of 
which were accepted here as models and were adopted in almost identical 
terms. In most of the cases this process has done a positive service to 
the Company Law development in this country. 

After Independence the first legislation in the field is the Indian Com¬ 
panies Act 1956, which had its model in the English Statute, the Companies 
Act 1948. We also had the advantages of the valuable report of The 
Cohen Committee on the subject. While we did accept and follow the Eng¬ 
lish provisions in most of the matters in others we did not take advan¬ 
tage of the British experience. Probably this approach of caution was justi¬ 
fied due to peculiar local financial and business conditions but it did not 
prove to be helpful and sound in all cases. A good example of this is 
provided by Section 17 of Indian Companies Act 1956, which provides for 
procedure for alteration of memorandum of association where we have not 
adopted the corresponding procedure laid down in Section 5 of the English 
Statute. 

It is proposed here to analyse the provisions of Section 17 in the light 
of some of the recent decisions of various High Courts in exercise 
of their power of confirmation under this Section to see whether any use¬ 
ful purpose is being served by keeping the form and procedure of this Section, 
or else is the judicial attitude in India the same which led the English Parlia¬ 
ment to dispense with the formality of confirmation of alterations under 
Section 5 of English Companies Act. 
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Section 16 Clause*(l) of Companies Act 1956 provides ‘that a 
company shall not alter the conditions contained in its memorandum 
except m the cases, in the mode, and to the extent for which express proM- 
sion IS made in this Act’ It is quite evident that the intention was to 
prexent too easy an alteration of the conditions contained in the memoran¬ 
dum of association of a company, but it is also plain that there was 
no intention to shutout a company from making some alterations which 
were of a rature and quality to enable it to carry on ils business more 
economically or more efficiently * But what are those clauses m the memo¬ 
randum of association which amount to conditions may not always be an 
easy question To Lord Esher, M R , every thing contained in the memo¬ 
randum of association looked to be a condition, as the whole docum’nt is so 
important and fundamental * 

This IS what Lord Justice Bagallay lad in mmd, \.hen he observed, 
‘the memorandum of association forms indeed the charter of the company, 
to be modified only in the way provided by the Statute This may not be 
correct for every thirg contained in the memorandum cf association but 
there is no doubt that cctrpithory clauses, rarticularlv the object and 
registered office clauses of a comapry, are corditicns which can be altered 
only by a speci il procedure 

Legal justification for trcaing the obj'cf c’mse with this sarctitv is 
probably due to the artificial personaUly of the Company Since a company 
is an artificial entity created through fcrrralities provided by a statute, 
with a Mew to achieve certain business ends, the existence of this artificial 
personality is limited and resinctcd ly law only for the obj cts provid-d and 
accepted m the object clause Tlat is why the scope of the object clause 
cannot be changed except when, and in the rranrer the statute permits 
The other practical justification for making memorandum unalterable was due 
to nineteenth century business conditions By making the terms of the 


•Since the provisions rcqmnng special resolution and confirmation by the courts 
havebeen tnesamc both in English Law and Indian Law ever since the memo¬ 
randum of association act 1S90 English decisions on the point (which have been 
followed by the Ifdian Courts) arc relevant 

1 Scicrtific Pou’lry Breeders* Assoaation Ltd , 1933,1 Ch D 227 229 30 
2. Ashbu'y\ VVv«on U85 3C-Ch D ST-SfO 81 “The Cotrpioy cannot al’er anything 
in itic rKtnorandiim which is a coniiiion save according to what is especially mer- 
tionedlntheAct Now any thirs which is laid down aj a rule ,n the Memo 

randumotA.soca.on™ 1 th.oK, be laUr as one of Ihi cobd.norj on which 
the Company is established 
3 Ashbury V Walson lSS5-30-Ch D 376. 
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memorandum unalterable^ the confidence of the business community was 
rehabilitated in the new business institution, i.e. a company, which was 
necessary due to past abuses,® as the shareholders as well as the creditors 
of the compay wanted to know in what they were investing and what was 
the future for them. Therefore, the memorandum was made unalterable and 
the activities of the companies were restricted to the items contained in the 
object clause. Anything done outside it was not considered to be binding 
on the company. This was done by the doctrine of ultra vires which was 
applied in its most rigorous form in the famous case of Ashbury Railway 
Carriage and Iron Co., V. Riche.® However the subsequent experiences of 
the doctrine have not been very happy as it was discovered that the rule 
protected neither the creditors^ nor the shareholders. To mitigate the 
hardship caused by the strict application of the rule various inroads were 
made. Two pronged attacks from the business lawyers and judges'were made. 
A large number of objects were liberally interpreted by the courts,® 
so that the ultra vires rule may not destroy the flexibility in the Company’s 
activity. The other wat the legislative relief granted in the form of 
permission to allow the object clauses to be altered under the provision of 
Company Law. 

Section 17 of Indian Companies Act 1956, which replaces Sections 12, 
13 and 14 of the old Act has an additional clause 4, which empowers the 
Registrar to intervene® in any proposed amendment. Section 17 runs as 
under:— 


‘A Company by special resolution may alter the provisions of its 
memorandum so as to change the place of its registered ofiice from one State 


4. Till 1890 the object clause of the memorandum of association of a company 
remained absolutely unalterable after the registration of the Company. For the 
first time the Companies Memorandum of Association Act 1890 provided the pro¬ 
cedure and the grounds on which the alteration of the object clause was permitted. 
It is to be noted that the grounds and procedure provided in the Act of 1890 are 
still continued. 

5. Abuses of Incorporation culminating in the passing of Bubble Act show the lack 

of faith of people in the Company as a business organisation. 

6. 1875 L. R. 7 H. L. 653. 

7. Re Jon Beautfort etc. 1953 Ch. D. 131. 

8. Attorney General V. Greot Eastern Railway, 

For other cases see,Palmers Company Precedents 17th Ed. Part I. page 270 at Sequ. 

9. The Joint Committee report para 15 “the Committee consider it necessary to em¬ 
power the Registrar to appear before the Court in case he desired to point out any 
irregularity in nlteration to the memorandum of the association proposed by the 
Company." 
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to another, or with respect to the objects of the Company so far as may 
be required to enable it 

(a) to carry on its busmess more economically or more efficiently, 

(b) to attain its mam purpose by new or improved means, 

(c) to enlarge or change the local area of its operations, 

(d) to carry on some business which under existing circumstances 
may conveniently or advantageously be combined with the business 
of the Company, 

(e) to restrict or abandon any of the objects specified m the 
memorandum, 

(f) to sell or dispose of the whole, or any part, of the undertaking, 
or of any of the undertakings, of the Company, or 

(g) to amalgamate with any other Company or body of persons 

(2) The alteration shall not take effect until, and except m so far as, 
It IS confirmed by the Court on petition** “ 

The formality of a special resolution (which courts require strictly) 
IS the foundation of the proposed alteration as ii shows that sufficient 
majority is behmd thejmove, but that is not all * the proposed amendment 
must fall within the category provided m the Section 


U IS to be noted that in Section 17 there is nothing like a general 
clause, such as ‘just and equitable* clause, as found m Section 433 for the 
•winding up of a company Any proposed alteration as such must fall within 
the four comers of Section 17 The Section refers to definite matters 
wince are mentioned in it on grounds of which the alteration is permitted 
The sub-clausc 2, which empowers and imposes the duty on the court to 
confirm the alteration, obliges it, while exercising its discretion, to see 


to 


Under section 5 of the English Companies Act, 1948 the permuted grounds for 
alteraUon are identical to Section 17 of Indian Act, however instead of compul¬ 
sory confirmation by the Courts the following provisions have been included — 

• Provided that if an application is made to the Court in accordance with this 
section for the alteration to be cancelled it shall not have effect except in so 
far as it is confirmed by the Court ” In danse 12) Section 5 the people on whose 
instance the court may intervene are as follows — 


An application under this section may be made _ 

(a) ‘By the holders of not less m the aggregate than IS% m nominal valiieofthe 
company 8 issued share capitel or any class thereof or if the Company iSBOt 
limited by shares, not less than fifteen pet cent of the Company’s members, or 
tb) by the bolden of not less than 15% of the Company's debentures, 

^W>,rtcrlh!d,teoti»hlrt the resolutioh altenns the Compahf'j ohjecl -a. 
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whether the proposed alteration falls within the scope of Section 17 (1), 
clauses (a) to (g). But the courts have seldom exercised this power against 
the wishes of the shareholders. 

Cases under Section 17 (i) (a) 

Some of the earliest cases which came before the courts for 
confirmation under the present Act were regarding the alteration in the 
object clauses to enable the companies to contribute towards political parties. 
With approaching General Elections in 1957 big business companies 
particularly dealing in Steel.^^ Textiles^- and other heavy industries^® wanted 
to please and help the Congress party whose industrial policy appeared to 
them helpful to their business interests. Without any exception the High 
Courts of Calcutta, Bombay, Rajasthan and Madras confirmed the alterations 
sought. 

By providing a new Section, 293A*^ in the Indian Companies Act, 
by a recent amendment in 1960, the Parliament has given a Statutory 
recognition to such objects and as such the matter has become a subject of pure 
academic interest now. However those cases do show an interesting trend 
of judicial interpretation of Section 17 (1) (a), the clause invoked by the 
companies, to justify the alteration. 

In the beginning it seemed that the courts desired to exercise the 
power conferred under Section 17 more rigorously as is evident from the 
following observations of Justice P. B. Mukerji : 

“Under Section 17 of the Companies Act 1956, it is the court’s busi¬ 
ness to sanction the amendment of the memorandum, and legislative 
provision implies that the wisdom of the shareholders is neither supreme 
nor impacable and for good reasons or bad it has to be passed by su^i 
wisdom as the courts possess.’’^® 

He further observed “if the shareholders were the only judges of 
their own interest, then I do not see why there should be such a legislative 
provision to insist that such alteration even though passed by a special 
resolution of the shareholders should have to be confirmed by the , courts 
on petition.” 

11. Indian Iron & Steel Company Ltd. A. I. R. 1956 Cal. 234 Jayanti Lai R. KoUcha 
V. Tata Iron and Steel Ltd. A. L R. 1958 Bombay 155. 

12 Sri Natesar Spinning & Weaving Mills (P) Ltd. A. I. R. 1960 Madras 257. 

' In re. Maharaja Shree Umaid Mills Ltd. 1961 Company Cases 273. 

13. Dehri Rotas Light Rly. Company Ltd. 1960 Company Cases 387. Goncshbcri Tea 
Co. (Private) Ltd. 1964 Company Cases 556. 

14. Ins. by Act 65 of 1960, Section 100. 

15. Indian Iron and Steel Co., Ltd.. A. 1. R. 1957 Cal. 234, at 236. 
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But when it came to exercise the power which the courts had In 
most of the cases they ultimately seem to recognise thatithe wisdom of the 
shareholders is both supreme as well as impacable For example seethe 
same Judge, in Bhotona Brothers (Private) Ltd allowed extensive altera¬ 
tions m the objects clause of the memorandum of association of the 
Company which were passed unanimously by a special resolution at an extra¬ 
ordinary general meeting of the Company. The main object of the Company 
was to purchase, store, sell, manufacture and otherwise deal m agricul 
tural, mineral and animal products and livestock and bye-products of their 
manufacture The altciations sought to include in the object clause the 
following 

(a) Business m Optical, Photographic, Chemical and Surgical goods, 
Watches, Clocks, and Musical Instruments and other machinery (later 
abandoned) 

(b) to work Jute, Cotton and Woollen Mills and to spm, weave, 
bale and press jute , and particularly to 

(c) deal in Cold Storage machinery. Ice Plants, their manufacture 
and installation 


P 6 Mukerji J on page 126 says 

“In considering what can cither be ‘conveniently’ or‘advantageously* 
combined with the existing business of the Company foremost regard 
should be given to the views of the shareholders which in this case have 
been expressed by their unanimous resolution” . he is rermnded of 

the duty of the Court when he adds “there is still a residuary 

power and duty of the Court to sec that this expression of the view by the 
shareholders is sensible” Then Justice Mukcrji quotes profusely from 
some of the English Decisions” to come to the conclusion that utmost 
liberality should be shown in exercise of the power conferred on the Court 
under Section 17, and the wishes cHhe shareholders to be respected as far 
as possible 


In political-party-coDtnbution cases,' all of which came under 
Section 17(1) (a). It sounds rather contradictory to say that giving away of 
contributions to political parties is either economical or likely to add to 

efficiency of the business earned by these corapames in the ordinary sense of 
the terms But the courts did not oon&ne the scope of Section 17(1) (a) 
to tangible gams or apparent efficiency in the ordinary sense They accep 


16 . 1938 Company Cases 122. 

17 In tc John Brown and Co. lute Trrfep« Iron & Coil Co.ua 11914 111 T 

ni) Into PattBtTyrcCo.ua.. 1923 2Ch D 222 and In re Bloic B™ 7 J 
0935 1 Ch D 413} (It IS 10 be noted that all these cases are not completely relevant 
due to rcccBt change m English law ) Pieieiy relevant 
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ted the contention that harmonious relationship between the big industries 
and the Government (which they identified with the political party in power) 
is conducive both for economy as well as the efficiency of the business, so as 
to satisfy the requirements of sub-clause (a).’® 

Not only this, they seem to hesitate to interfere with the proposed ^ 
alteration as the new object (contribution towards political parties) is an 
object for which a company under Section 25ia) of Indian Companies Act, 
can be formed or else since the Directors have the powers under Section 
293(e)^® of the Act to contribute towards charitable and other funds, the 
alteration should be permitted. This gives the impression that whatsoever 
can be lawfully undertaken by a newly formed company should be permit¬ 
ted to be included by alteration, although the amendment may not be strictly 
within the provisions of Section 17.^® 

Chief Justice, M. C. Chagla, goes a step further and openly recognises 
that whatsoever can be lawfully undertaken by a company should be 
permitted to be included in the object clause by the simple procedure of 
amendment. While confirming the alterations to include, the power to 
contribute towards political parties inJayantilal R. Koticha Vs., ,Tata Iron 
and Steel Co. Ltd.,®^ one of the reasons for confirmation given by him 
is : “In this connection it should also be borne in mind that if we were to 
refuse to sanction this amendment, and reject the petition of the company, . 
there is nothing in the view of the law that we have taken to prevent 
the co-firm reconstructing itself and to have a new memorandum including 
this object, and it is difficult to take the view that what the company can 
do on reconstruction legally and lawfully, should not be permitted, when it 
comes before the court by a simpler procedure and a less elaborate 
machinery under Section 17 of the Act.” 

In Sri Natesar Spinning and Weaving Mills (Private) Ltd., Ramaswami J; 
has another reason to permit the alteration to empower the company 
to contribute towards political parties. Relying on page 30 of Buckley’s 
Treatise on Company Law he observed ; 

“Since other companies recently formed will have the power (to 
contribute towards political parties) included in their memorandum of 

18. See the views of Justice Mukerji m Indian Iron & Steel Co., Case, of Justice 
Tandolkar, Chief Justice Chagla in Tata Iron & Steel Co. Case. 

19. Providing that the Directors can contribute not more than Rs. 25,000 or 5% of net 
profits whichever is greater towards charitable and other funds not directly relating 
to business of the Company. 

20. See Justice Mukerji’s observations in the Indian Iron and Steel Company Ltd., 1957 
Company Cases 361. 

21. 1958 Company Cases at page 630. 



278 


The Law Review 


association, so the petitioner company should be permitted to include it 
by alterations although it may not stnctly fall within the scope of Section 17 
(n (a) ”« 

If we were to extend these reasonings it comes to this that anything 
for which a company can be incorporated or an activity which is being 
carried by some other company can be included in the object clause by 
amendment under Saction 17 Because m case of refusal by the court to 
confirm, the process of new incorporation or reconstruction is open to the 
shareholders Not only this what is economical and what is cfTicient under 
Section (17) (0 (a) is to be left to the judgement of the shareholders rather 
to the court” unless the persons under Section 17 clause (3) i e creditors 
or shareholders are adversely affected and approach the court The cojrt 
has refused to entertain the grounds of public interest or general welfare for 
refusing confirmation ** 

Ctfw Under Section 17 (i) (d) 

This Clause has been inioked and made basis for alterations m 
almost all cases of amendment of the memorandum of association Because 
of some phrases like convenience or advantage m the sub clause, it 
becomes very easy for the companies seeking amendment to cover their 
proposed alterations within the ptoMsions The clause runs as 
follows — 

“To carry on some business which under existing circumstances may 
conveniently or advantageously be combined with the business of the 
Company “ 

The cases which have come under Section 17 (1) (d) of 1956 show a 
trend cf judicial attitude which is stnkingly lenient to the limit Gradually 
they seem to abdicate their duly to sec whether the proposed amendment 
satisfied the terms of clause (d) and analysis of the language shows 
that the proposed alteration to be covered by the language must satisfy the 
following conditions — 

( 1 ) The clause says that additional business must be conveniently or 

advantageously combined with the business of the Company, 


I960 Company Cases 54, at page 0 

Cfaagh C X n Tata Iron Steel Co Ltd, at page 631 

■•Ine«taunBlhea„cr<t™«»<!crStaioiil 71 hc»urt najl ataavs b«, mmuid 

«hatU ataoat ajiomatK .ncomwwinaltara Ir„ prraanly fc Iba company M 
acc,dcv.hat ,> to,«, sm»l The com, pccscmc lhat ,he company taoya its 
tolmm- ’ >>“” UshonlaLwooiB 

aM'joTce'Te’eTB™' T Spioniog * Weaving Mill, (Private) Ud . 

and Justice Tandolkar to Tata Iron Steel and Sleet Co, Ltd 
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There must be an existing business of the Company on the date 
of proposed amendment so that proposed two businesses may be combined. 
Thus if the Company is not doing any business because it has abandoned 
its permitted objects or is engaged in an activity which Moes not fall within 
the scope of the object clause, the court should not permit the alteration as 
the requirements of the sub-clause are not satisfied. In a Bombay case (Re. 
Eastern Woollen Mills Ltd., 1958-60 Bombay L. R. 1121) a Woollen Mill 
stopped working from December 1955 due to losses, since manufacture 
of woollen fabric was the only business in which the Company was engaged. 
Later in January 1957 when a resolution (in an extraordinary general 
meeting attended by 7 out of 400 members) was passed amending the object 
clause authorising the Company to take a lease of a Printing Press to 
include printing business, the court refused the alteration when Registrar 
objected that no business was existing on the date of alteration.®® 

But in other case we find .that where the proposed alteration is support¬ 
ed by a strong majority (unlike the Bombay Case) the courts do not demand 
that there should be existing business in the strict sense, as sometimes they 
have permitted alteration although the business presently carried by the 
Company was not strictly intra vires.^^ In eye of Law complete absence 
of business as in the Bombay case and ultra vires business (though profit¬ 
ably carried) should not make any difference. But since the move is support¬ 
ed by the majority, the court seems to overlook that there should be a 
business combined by the Company with business strictly witlun the exist¬ 
ing objects clause. Not only this they have gone a step further by permitt¬ 
ing an ultra vires business to be regularised by alteration in the memorandum 
of association. See for example Bhutoria Brothers (Private) Ltd.,®’ (facts 
given above) where the company proposed to combine the business of 
cold storage, ice plant, their manufacture and installation etc.. Justice 
P. B. Mukerji permitted the combination of the business only because it has 
been carried on previously though strictly not being within the object 
clause. He observes on page 124. 

‘Tn fact it is said that main point of the business of the company has 
been for a number of years dealing in Cold Storage and Ice Plant. The 
Company does not appear to be very affluent, but its main revenue and 
income are derived from the Cold Storage and Ice Plant. Although no objects 
in the memoraruJum permitted this business, apparently this company has gone 
on carrying on that business until now when it feels that there should be a- 
formal permission stated in the proposed objects clauses of the memo¬ 
randum.” Thus the courts lean favourably to permit alterations unless the 
proposed move is one with a motive to defraud creditors or evade taxes. 

25. 1958, 60 Bombay Law Report 1121. 

26. Ambala Electric Supply Co.. Ltd.. 1963 Company Cases 585. 

27. 1958 Company Cases page 122, or 61 Cal. W. N. 897. 
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(2) The proposed activity to be included should be a “Business” 
For this the phrase business has not to be limited to mean the activity with 
profit motives only but activities like contribution towards political parties 
too ha\e been treated as business ** 


(3) The proposed business should be one which under existing circum¬ 
stances may conveniently or advantageously be combined with the existing 
business of the Company 

The question is who is to determine whether the proposed business is 
one which can be conveniently or advantageously combined ? If the confirma¬ 
tion of the court has to serve any purpose then necessarily it should be for the 
court to decide whether it is convenient or advantageous to let the new busi¬ 
ness be combined with the existing business of the company, because a special 
resolution (which is invariably unanimous also) is already there to show that 
shareholders consider it to be so In all the cases which come before the 
courts under Section 17 (l)(d) the courts have abdicated this responsibility 
and again and again they have reiterated that ultimately it is the share¬ 
holders who have to decide for themselves as to what is advantageous or 
convenient for them 


In this regard the Indian Courts have been influenced from a very well 
known passage by Mr Justice P O Uwrcnce" which tuns 

•The question whether any given additional business is one which 

may convenient!) or advanlagcously be combined wiih the business of the 

Company earned on at the time when a special resolution is passed must, 
m my judgement be determined by the person engaged m the business of 
Ita company It ,s essemially a business proposition whether an additional 
business can or cannot be conveniently or advantageously earned on under 
esislmg circumstances with the business of the Company” Then he goes 
L? probably the court will intervene “The 

additional business of course must not be destructive of, or inconsistent with 
the existing business , it must leave the exisiin <7 k,i. consistent witn. 

It was before ” ^ cwting business substantially what 

Justice Veer Swami has Justice i « ♦ 

"whether company can carry on Its business^ mnrp''^ >n mind when he says 
efficiently is a matter for the ludcement of r\ economically or more 

fitted by reasons of their espenenoen the are best 

ther the business can be earned ^ particular business to decide whe- 
by adding fresh objects ”w economically or more efficiently 

28. Sec Justice Tdndoltar 8 view in T,.,.» 

« in re relent Tree Comp.n, ild ^ 

havbeen quotedmell O 222 nt22S The case and paisase 

Seelion 17 (1) (dl '“'Winn vhere alteration la sought under 

» in the DalmaCemenl-Bharat'Ud 196 a r„ 

iW Company cases 729 
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Since the courts do not have either the capacity or means to deter¬ 
mine what is economical, efficient, convenient, or advantageous for the 
business carried by a company, the question has to be left to the judgement 
of Directors’^ who are experts in the matter or shareholders” whose interests 
are involved.” The result is that the courts do not interfere with the alterations 
nor even require the company to give reasons to show how the new business 
is going to be convenient or advantageous, or going to add to the economy 
or efficiency of the business of the company. They respect the wishes of the 
shareholders to such an extent that once there is a special resolution support¬ 
ed by sufficient majority then they presume that requirement of Section 17 
(1) (d) is satisfied. The burden to show that it is not convenient or advantageous 
is shifted to the party objecting (invariably the Registrar) which may not be 
very easy to discharge. 

In Modi Spinning and Weaving Mills Company Ltd.,” the object 
clause of the memorandum of the company permitted it to manufacture yarn 
and cloth, but it was actually carrying on the business of manufacture of 
artificial silk-cloth from yarn purchased from the market. The company 
passed a special resolution seeking to add the object of manufacturing power 
and industrial alcohol which it would need to manufacture acetate yam. The 
Registrar objected on the ground that till the acetate yam plant was 
established, no alcohol would be needed by the Company; it was buying its 
yarn from the market. The result would be that the company would be 
permitted to start an entirely new business unconnected with its existing busi¬ 
ness, and it would sell the alcohol in the market rather than use it. Justice 
W, Broom rejected the contention and observed, “I note that the resolution 
sought to be confirmed in this case was passed unanimously by shareholders, 
who are obviously the persons best entitled to judge such question of con- 
vcnience and advantage”. He further added : “in the present case there 
is nothing to show that the production of the alcohol cannot be conveniently 


31. Veer Swamy J. in Dalmia Cement (Bharat) Ltd., 1964 Company case 729 at 730 ; 

“If the Directors consider that under the existing circumstances it will be conveni¬ 
ent and advantageous to combine the new objects with the existing objects and it 
appears that the conclusion may be fairly arrived at, this court will not go behind 
it and hold an enquiry as to whether the opinion of the Directors is well founded 
or is justified. 

32. See Justice Mukerji’s views in Bhutoria Brothers (Pt.) Ltd., 1958 Company cases 
122-126. 

See Chief Justice Chagla in Tata Iron & Steel Ltd., where he says "In exercising 
the discretion under Section 17 the court must always bear in mind what is almost 
cxiamatic in Company matters. It is primarily for, the Company to decide what is 
for Us cood The court must presume that the Company knows its business and it 
is not for the court to tel! the Company how it should carry on its business. 

34. 1963, Company Cases 901. 
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and advantageously earned by the company along with the manufacture of 
artificial silk.’*®* 

The same Judge in MoU Lai Padampat Sugar Mills Co, Ltd 
where a comprny engaged in the manufacture of sugar, oil and oiUeeds etc, 
sought to introduce an additional object to carry on the business of steel 
workers, re-roIIers, foundry-man, steel fabrications, steel castings, and 
hardware of any kind, etc , asked the Registrar of the Companies to show 
that the additional business cannot be advantageously and conveniently 
combined with the existing business of the Company The learned judge 
observed "And no circumstances have been brought to my notice that would 
lead to inference that these businesses cannot be conveniently or 
advantageously combined together and run by a single Company '* (p 88) 

Thus a heavy burden lies on the person objecting to show that the 
alteration does not he within the scope of Section 17 (!) (d), and it becomes 
heavier still because of lie favourable disposition of the court towards the 
move particularly when a sufficient majority of shareholders supports the 
amendment, and creditors are not affected by the alteration 

Another thing to be noted m the decisions under Section 17 of the 
present Act is the hberabty with which various kinds of businesses have been 
permitted to be combined and introduced by alterations m the object clause 
While no body denies that the business organisations like companies should 
have utmost freedom 'to choose the activities m which they wish to 
engage, but this freedom has to be judiciously balanced in the light of the 
doctrine of ultra Mres which has been kept in the scheme of present 
legislation The object clause of the company’s memorandum should give 
some guidance at least to the shareholders and creditors about kinds of 
activities in which the coropanyis likely to engage itself 

This 18 still more necessary in our set up because of the absence of 
any awareness of the business cond.iions on the part of shareholders and 
the remote control exercised m the administration of the company by them 
The present practice of drafting of object clauses m a manner to envisage 
all conceivable business which the company can ever contemplate of engaging 
m coupled with the general clause like, ‘‘all other activities conducive, 
useful or necessary for the above objects’’ makes the object clause too 
vagus, and sometimes it becomes impossible to know the scope of the 
company's activities To this if more vague clauses are added by alteration 
and amendment the object clause becomes so w’lde that the distinction of 
ultra vires and mtra vires becomes obscured One is reminded of the warning 


35 At page 

36 1964 Company cases 86 at 83 
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given by Justice Neville, when he observed®^: 

‘T have been thinking this matter a great deal. The legislature may 
pass a law which will prevent companies trading except within the limits of 
their memorandum; but if you have got a memorandum which is co-exten- 
sive with the business of the whole world, you get behind the ambit of the 

legislation.this is one of the anomalies of the Company Law; 

what I really feel is that if the court takes up the line of least resistance 
some day the court may wake up and find that shareholders have lost their 
money through Directors embarking on speculative business.” 

Unfortunately while interpreting the phrase “some business” 
appearing in Section 17 (1) (d) this warning has not been remembered by our 
courts. The phrase “some business” means apparently a business other 
than a business carried on under the existing memorandum. As such by 
alteration entirely new departure from the existing business of the company 
can be made and new avenues can be explored by the company. A narrow 
view on the subject will defeat the very purpose of amendment.^s Mr. Justice 
Lawrence has the same thing in mind when he observes that “the additional 
business may be one which may be diSerent from the original business and 
yet may well be capable of being conveniently and advantageously combined 
with the business being carried on by the company.” 

Our courts have recently shown little too much of liberality in 
permitting the addition of new business, sometimes to already a very widely 
worded and vague existing objects clause of the memorandum making it 
impossible for anybody to really know the scope of amended object-clause. 
The result is that it is becoming progressively difficult to draw a line where 
the company would step out of its object clause. For example in Bhutoria 
Brothers (Private) Ltd.,®^ to a vague object clause like, “To purchase, store, 
sell, manufacture and otherwise deal in agricultural, mineral, and animal 
products and livestock and bye-products of their manufacture” the court 
permitted additions of objects like, “working of jute, cotton and 
woollen mills and to deal in cold storage machines, ice plants, refrigeration 
instalments etc.” 

Similarly in Motilal Padampat Sugar, Mills Co., Ltd.,<® a company 
engaged in the manufacture of .sugar, oil, oilseeds, it was permitted to 
combine to carry on the business of steel-makers, ‘ re-rollers, foundrj'men, 
steel fabricators, steel castings and hardwares of any kind. “Ambala Electric 
Co., Ltd.,^1 a case of vague objects clause illustrates a' case where 

37. Rc John Brown and Co., Ltd., (1914,12 L. T. 232 at 234). 

38. Some unsuccessful attempts were made earlier to interprest the Phfaze “Some 
business” in Ejusdem Generis to the existing business of the Company. 

39. 1958. Company cases page 122. 

40. 1964. Company cases 86. 
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extreme view is taken The actually carried business of the company consisted 
“The generation, accumulation and supply of electric power ” Bui 

the objects clause contained as many as twenty-two widely worded clauses, 
contammg an assortment of businesses so extensive that the company legally 
could undertake almost anything it wanted to The vagueness and extensive 
nature is best illustrated ^in clause (3) of the existing objects which 
provided • 

“To acquire by purchase or otherwise, construct, equip, maintain 
and improve, work, manage or control, or aid, or subscribe towards the 
acquisition, construction, equipment, maintenance, improving, working, 
management or control of works, undertakings and operation of all things, 
both public and private, which may seem to the company capable of being 
conveniently earned on in connection with the above, or calculated, directly 
or indirectly to enhance the value of or render profitable any of the 
company’s property or rights, and m particular carrying an undertaking by 
land or water, railway, tramways, roads, telegraphs, telephones, cables, 
launches, boats, barges and conveyances lighters, fcnies, harbours, piers, 
docks, quays, wharves, warehouses, bridges, via ducts, acgueducts, reservoirs, 
embankments, water works, water courses, canals, flumes, irrigation and 
implement works, hydraulic, collieries, foundries, furnaces and factories of 
all kinds ” 

To such objects clause the court permuted the addition of another 
SIX objects clauses because a special resolution of the shareholders was 
passed that they consider it convenient and advantageous to have the new 
business added under Section 17(l)(d) The new clauses sought to be 
confirmed were . 

(1) “To establish cold storage for storing perishable foods, includ¬ 
ing fish, eggs, meat, vegetables and fruits 

(2) “To establish farms, for growing potatoes and other crops, 
orchards, and works for the preservation of fruits and for the 
manufacture, extraction and preservation of juices '* 

(3) “To ca^ on business of financing, undertaking and installing 
engineering viorks for fabrication of engineering goods, esi>ecially 
shoe-eyelets, motor and bicycle parts, nails, parts of machine 
and punching, pressing and casting of brass, alumioium iron 
stMl and other metals 

(4) "To carry on business of financing on hire-purchase basis. 

(5) "To cany on business of nee husking, rice-shelling and purchase 
and sale of ncc 

(6) "To manufacture ca rdboard, sirawboard and articles therefrom ” 


41. t963 Company cases 585 
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Thus the original twenty-two plus the six new additional clauses 
cover almost every thing under the sun as an activity in which the company 
can engage. How any one can guess and determine the objects of the 
company in such cases. A company in such cases has the same freedom 
which an individual trader has or may be even more. In any case it is 
definitely more than in case of a partnership, where concurrence of the 
partners is necessary for a switchover to a new business. 

Fortunately, the Parliament is going to take up this matter, and the 
difficulty may be partly remedied by the proposed amendment^^ in the 
Act of 1956. 

Conclusions 

From the cases which have come for confirmation before the courts 
under Section 17 of the Companies Act 1956 it is evident that— 

(1) In their enthusiasm to provide maximum freedom to the com¬ 
panies, to explore new avenues of business by altering objects clause and 
including new business, the courts have shown a liberality bordering to 
indifference; they have seldom cared.to scrutinise whether requirements of 
Section 17 (1) (a) and Section 17 (1) (d) have actually been satisfied. 

(2) In most of the cases they have referred and relied on English 
decisions and adopted judicial approach which led the English Parliament to 
change the procedure of alteration in Section 5 of the English Act. 

(3) It may be added here that even if the courts wish to actively 
scrutinise and intervene in the matter of alteration of object clause, they 
neither have the capacity nor the means, to ascertain whether requirements 
of Section 17 (1) (a) and Section 17 (I) (d) are actually satisfied. 

(b) As such, out of necessity, or may be due to lack of interest, in 
some cases, the matter whether it is economical, efficient, convenient, and 
advantageous to add the new business to the existing business of the company 
has been left to the judgement of Directors (who are experts in the, subject) 
and choice of the shareholders (whose interests are involved). If this is all 
the court is doing, then passing of a special resolution (the vahdity of which 
can be ascertained by Registrar at the time of registration of the amendment) 
is enough to show that people whose views matter are already behind the 
move and therefore confimation by the court becomes superfluous and 
unnecessary formality. 

42. A Bill seeking to amend the Companies Act 1956 has been introduced on first 
September 1964, which in its clause 5 provides for clear mention of main and subsi¬ 
diary objects in the memorandum of association. 
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The Parliament should streamline the procedure of amendment on the 
British pattern by dispensing with the formality of aonfirmation by the 
courts in every case This would save the company from lot of trouble, 
vexation and unnecessary delay and expenses Confirmation by the courts 
should be made compulsory only in cases where cither the creditors (who 
should be given notice about the proposed alteration) or at least the holders 
of 10% shares or 200 shareholders object to the amendment within specified 
period, say 30 days The amendment should become operative only on 
registration with the Registrar (which is so even now) who should satisfy 
himself whether a valid special icsolution has been passed m support of the 
alteration before registering the new objects 



VICARIOUS LIABILITY OF THE STATE IN INDIA IN TORT 

R. K. Bangia, Lecturer 
University Law College, Chandigarh. 

Is the State in India vicariously liable for the torts committed by its 
servants ? If the answer to this question is in the affirmative the next question 
which arises is—What is the nature and extent of its liability ? An ordinary 
employer is liable for the torts committed by his servants in the course of 
employment. Is the state also liable like an ordinary master ? 

Unlike the Crown Proceedings Act, 1947 (England) we do not have 
any statutory provision which may provide answers to all the above questions. 

According to Section 2(1) of the Crown Proceedings Act: 

“Subject to the provisions of this Act, the Crown shall be subject to 
all those liabilities in tort to which, if it were a private person of full age and 
capacity, it would be subject :— 

(a) in respect of torts committed by its servants or agents; 

(b) in respect of any breach of those duties which a person owes to his 
servants or agents at common law by reason of being their employer; and 

(c) in respect of any breach of the duties attaching at common law to 
the ownership, occupation, possession or control of property; 

Provided that no proceedings shall lie against the Crown by virtue of 
paragraph (a) of this sub-section in respect of any act or omission of a servant 
or agent of the Crown unless the act or omission would, apart from the pro¬ 
visions of this Act, have given rise to a cause of action in tort against that 
servant or agent or his estate.” 

Article 300 of the Indian Constitution gives an answer only to the first 
question and simply provides that the Union of India and the Governments 
of the States are juristic persons for the purpose of suits or proceedings. 

The Union and the State Governments have been empowered to sue 
but the circumstances under which they can do so have not been mentioned. 
According to Article 300 the Union of India and the State Governments can 
sue or be sued in the like cases as the Dominion of India and the Correspon- 
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ding Indian States might have sued or been sued if the Constitution had not 
been enacted The position prevailing before the commencenient of the 
Constitution, therefore, remains unchanged though the Parliament and the 
State legislatures have been empovrCfed to pass laws to change the position 

To know the present position as regards its liability for tortious acts 
we have to go back to the pre-constitution days Section 176 of the Govern¬ 
ment of India Act, 1935 stated the liability of the Dominion and the Provin¬ 
cial Governments as follows 

“The Dominion may sue or be sued by the name of the Dominion of 
India and a Provincial Government may sue or be sued by the name of the 
Province, and without prejudice to the subsequent provisions of this chapter, 
may, subject to any provisions which may be made by Act of the Dominion 
legislature ora Provincial Legislature enacted by virtve of powers conferred 
on the Legislature by this Act, sue or be sued in relation to their respective 
affairs m the like cases as the Secretary of State in Council might have sued 
or been sued if this Act had not been passed ” 

The Government of India Act, 1935 itself, hkethe present Constitution, 
does not give the circumstances of the Government's liability but recognises 
the position prevailing before the passing of the Act \Vc have, therefore, to 
go further back to sec to the provisions of the Government of India Act, 
1915, according to which 

“Section 32 (1) The Secretary of State m Council may sue and be sued 
by the name of the Secretary in Council as a body corporate 

(2) Every person shall have the same remedies against the Secretary of 
State in Council as he might have had against the East India Company if the 
Government of India Act, 1858, and ihis Act bad not been passed” 

Section 65 of the Go emmeni of India Act, 1858 provided “The 
Secretary of State in Council shall and may sue and be sued as well jn India 
as in England by the name of the Secretary of State in Council as a body 
corporate, and all persons and bodies politic shall and may have and take 
the same suits, remedies and proceedings, legal and equitable, agamst the 
Seerttary of Sntcin Council of India a, they could have done anainst the 

said Company ® 


The question ofthc liability ofthe state came up before the Sunre 
Court of Calcutta ,n the Case orPeninsular and OnenM ttean, I 
Co Vs secretary of State for Ind,a (.86., 5 Bra H C R . ApT 
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that case there was negligence on the part of the workmen of the Kidderpore 
Dockyards in Calcutta, which was the Government property. The plaintiff filed 
a suit against the Secretary of State for India in Council for the negligence 
of the servants of the Government of India. The Court tried to look to the 
liability of the East India Company and it is the first case wherein a distinc¬ 
tion was drawn between the sovereign and non-sovereign functions of the 
East India Company. It was held that if the act was done in exercise of 
sovereign functions, the East India Company would not have been 
liable but if the function was a non-sovereign one i.e., which could have been 
performed by a private individual without any delegation of power by the 
Government, the Government would be liable. Maintenance of the dockyard 
was considered to be a non-sovereign function and as such the Government 
was held liable. According to Peacock, C.J. : “The East India Company 
were a company to whom sovereign powers were delegated, and who traded 
on their own account and, for their own benefit and were engaged in transac¬ 
tions partly for the purposes of Government and partly on their own account, 
which without any delegation of Sovereign rights might be carried on by 
private individuals. There is a great and clear distinction between acts done 
in exercise of what are usually termed sovereign powers and acts done in the 
conduct of undertakings which might be carried on by private individuals 
without having such powers delegated to them.” 

It was further observed (at p. 14): ■ . 

“But where an act is done, or a contract is entered into, in the exercise 
of powers usually called sovereign powers, by which we mean powers which 
cannot be lawfully exercised except by a sovereign, or private individual dele¬ 
gated by a sovereign to exercise them, no action will lie. 

In Nobin Chunder Dey Vice-Secretary of State for India, (I.L.R. 1 Cal. 
11) the decision in the above cases was interpreted to mean that the State 
could not be sued if the act was done in exercise of sovereign power. 

There the plaintiff filed a suit contending that the Government had 
made a contract with him for the issue of a licence for the sale of ^anja and 
had made a breach of the same. 

On evidence it was held that there was no contract. Relying on 
P. & O. Co’s case it was further held that assuming that there was a contract, 
the action could not lie as the act was done in exercise of sovereign power. 

It may be observed that this distinction in liability depending upon the 
sovereign and non-sovereign function of the East India Company was due to 
the dual character which the East India Company was having. It performed 
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commercial functions and exercised sovereign powers as well The East India 
Company got the administrative power as the representative of the British 
Crown and as such the position as prevailing in England was tried to be app¬ 
lied in India In England the King could not be held liable for the wrong 
of ihis servants The reason for the exemption of the British Crown was due 
to the conviction that ‘The King can do no Wrong’, and he cannot also 
authorise the same 

On the other hand we have another set of authorities according to which 
state IS liable for the torts of his servants except when the act done is an ‘act of 
State’ ‘Act of State’ is a defence which the state cannot have against its own 
subjects Therefore, according to the second view the state is liable towards 
Its citizens just Uke an ordinary employer One of the authorities for this 
point of view IS the case of The Secretary of State for India m Council Vs 
Han Bhaoji (ILR (1882) V Madras 278,) wherein the position was explained 
in the foUov. mg way^ ^ . 


“The acts of state of which the municipal courts of Bntisb India are 
debarred from taking cognizance, are acts done in tbe exercise of sovereign 
powers which do notprofess to be justified by municipal law 

Where an act complained of is professedly done under the sanction of 
municipal law, and in the exercise of powers conferred by that law, the fact 
that It IS done by the sovereign power and is not an act which could possibly 
be done by a private individual, does not oust the jurisdiction of the ciyil 
court” ,, ’ 

Tbe Law Commission of India in Its first report, 1956 has discussed 
the question and according to its view, “The law was correctly laid down 
in Han Bhanji’s case” (P_6) ‘ ' , 

The defence of‘Sovereign Tower of the State* y,as gjso 
case of P. V Rao Vs Khushaldas AI R (1949) Bombay 277 The Bombay 
High Court referred to the observation made by Peacock, C J m p. and O 

S N Go’s case and put the following intciprctaUon to the same (p 286) 


, “Cto the strength of these observations it is urged that no action can 
lie the Province of Bombay in respect of an act which is done in the 

ercmiiie of its sovercipn powers It is said that the act of requisition cannot be 
done by a private mdmdnal but tt can only beldene by an authority which is 
cxercisinB a sovereign power Now, it is to be noted that Pcacoclc Cl m.oe 

.,etearmhistndgen.=m,hatth=Eas,Indu.;Con.pany was net . 



291 


The Law Review 


body and it did not have any attributes of sovereignty. If the learned Chief 
Justice was referring to sovereign acts as acts of State, then with very great 
respect the observations are correct and must be accepted. An act of State 
is different fundamentally from an act of a sovereign authority. An act of State 
operates extra-territorially. Its legal title is not any municipal law but the, 
overriding sovereignty of the State. It does not deal with the subjects of the 
State but deals with aliens or foreigners who cannot seek the protection of the 
municipal law. It is difficult to conceive of an act of State as between a sove¬ 
reign and his subjects. If Government justifies its act under colour of title 
and that title arises from a municipal law, that act can never be an act of 
State. Its legality and validity must be tested by the municipal law and the 
municipal Courts. In this case the Province of Bombay is justifying its requisi¬ 
tion order under the Ordinance which is a municipal law, and therefore it 
cannot claim as a sovereign authority to be exempt from a municipal Court 
and cannot claim immunity from having to justify its act in a municipal court 

..the position with regard to the East India Company was the same. The 

East India Company could have been sued in all cases except in respect of 
those which it did not seek to justify on grounds of municipal law”. 

It has been further observed at p. 288 : 

“...it is clear that the only slender foundation for the contention of 
the Advocate-General is the remarks of the learned Chief Justice .in Penin¬ 
sular case. But when that case is clearly understood, it will be seen that 
although the learned Chief Justice makes a distinction between the class of 
acts which-private individual or a trading corporation can perform and those, 
which can be performed by a sovereign power, what the case actually deci¬ 
des is that the particular case which was before the Court fell in the former 
category. The learned Chief Justice, with respect,-, was not called upon to. 
decide that all the acts falling in the latter category were exempt from the 
scrutiny of the Courts.” ' ', 

• Mukherjea J. endorsed the above on appeal and observed Province of 
Bornbay v. Khushaldas (A.I.R. 1950 S. C. 222) . 

' ‘ “Much importance cannot in my opinion be attached to the -observa-( 
tions of Sir Barnes Peacock. In that case the only point for consideration' 
was whkhei- in the case of a tort committed in the conduct of a- business the • 
Secretary of State for India could be sued. The question was answered in 
the affirmative.- Whether he could be sued in cases .,imt, connected with the 
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conduct of a business or commercial undertaking was not really a question 
for the court to decide ” 

Recently the question came for consideration before the Punjab High 
Court in Rup Ram v The Punjab State AIR (1961) Punjab 336 In this case 
Rup Rara, a motor-cyclist was seriously injured when a truck belonging to the 
Pubhc Works Department of Punjab and driven by a driver employed by the 
Department struck against him The plaintiff brought an action for compen¬ 
sation against the State alleging that the injuries were caused by the rash and 
negligent dnvmg of the truck by its driver 

It was pleaded on behalf of the Punjab State that the State was not 
hable for the tort committed by its servant because at the time of the incident 
the truck was carrying matenab for the construction of a road bridge, which 
was m the exercise of ‘Sovereign Powers* as the Government alone could do 
the same The Punjab High Court did not agree with the contention of the 
State and held that the State was liable The habihty of the State was held 
to be exactly similar m extent and nature to that of an ordinary employer 
S S Dulat J , observed 

“It IS agreed that where the liability of the State for tlie tortious 
act of Its servant does in fact arise, its nature and extent is exactly 
Similar to that of' an ordinary employer It seems to follow that the 
basis of such' liability must m both cases be the same To put it m 
another way, if in a set of circumstances sound reasons of public policy 
demand that an emplojcr be held liable for a tort committed by his servant, 
then the existence of identical reasons m similar circumstances would equally 
demand that the State be just in the same manner held liable for the 
tortious act of its servant “ 

The Rajasthan High Court and the Suprem: Court also expressed their 
opinion on the State liability in Vidya,wati‘s case 

Iq Mst' Vidyawati v. Lokumal AIR (1957) Raj 305 the plaintiff was 
hit by a car belonging to the State of Rsjasthan and being driven by a dnver 
m the state employment. The Rajasthan High Court held that the State of 
Rajasthan was liable for the wrong of the driver It did not find any reason 
for treating the slate differently from an ordinary cmplojer According to 
Dave, J » 

“It may be added that tbe State is no longer a mere police State and 
this country has made vast progress smcc the above decision (Peninsular Case) 



The Law Review 


293 


was made. Ours is now a Welfare State and it is in the process of becoming a 
full-fledged Socialistic State, Everyday, it is engaging itself in numerous 
activities in which any ordinary person or group of persons can engage him¬ 
self or themselves. Under the circumstances, there is all the more reason 
that it should not be treated differently from other ordinary employers when 
it is engaging itself in activities in which any private person can engage 
himself.” 

On appeal the Supreme Court confirmed the decision of the Rajasthan 
High Court and endorsed the view expressed by it. In State of Rajasthan vs. 
Mst. Vidhyawati AIR (1962) SC 933, 938, the observations made by the 
Supreme Court may also be noted : 

“In this connection it has to be remembered that under the Constitu¬ 
tion we have established a welfare state, whose functions are not confined 
only ro maintaining law and order, but extend to engaging in all activities 
including industry, public transport, state trading, to name only a few of 
them In so far as the State activities have such wide ramifications involv¬ 
ing not only the use of sovereign powers but also its powers as employers in 
so many public sectors, it is too much to claim that the State should be 
immune from the consequences of tortious acts of its employees committed 
in the course of their employment as such.” 

As has been observed above that the East India Company was consi¬ 
dered to be ■ exempt from its liability as being the representative of the 
British Crown for the purposes of the administrative functions which it per¬ 
formed. But now we find that even in England the position has changed 
after the passing of the Crown Proceedings Act, 1947. It would appear to 
be absurd if we continue to apply to the EngUsh rule which the country of 
its origin has itself discarded. Expressing this view in Vidyawati’s case the 
Supreme Court observed (p. 940); 

“It was impossible, by reason of the maxim “The King can do no 
wrong”, to sue the Crown for the tortious act of its servant. But it was 
realised in the United Kingdom that that rule had become outmoded in the 
context of modern developments in statecraft, and Parliament intervened 
by enacting the Crown Proceedings Act, 1947, which came into force on 
January 1, 1948. Hence the very citadel of the absolute rule of immunity 
of the sovereign has now been blown up. 

...The immunity of the Crown in the United Kingdom was based on 
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the old feudalistic notions of Justice, namely, that the King was incapable 
of doing a wrong, and, therefore of authorising or instigating one, and that 
he could not be sued in his ov.n courts In India, ever since the time of the 
East India Company, the sovereign has been held liable to be sued in tort 
or in contract and the Common Law immunity never operated m India 
Now that we have, by our Constitution, established a Republican form of 
Government and one of the objectives is to establish a Socialistic State with 
Us varied industrial and other activities, employing a large army of servants, 
there is no justification, m principle, or in public interest, that the State 
should not be held liable vicanously for the tortious act of its servant 
When the immunity in favour of the Crown, based on Common Law in the 
United Kingdom, has disappeared from the land of its birth, there is no legal 
warrant for holding that it has any validity m this country, jsarticularly after 
the Constitution ” 

From the above authorities it is abundently clear that jt will be wrong 
to follow the distinction drawn by the Peninsular Case and interpretation 
of that case as made by Nobin Chunder Dey's case The view that towards 
Its citiitns the state is liable juM like an ordinary employer is more correct 
This view seems to have been so much recognised that we find that xn a 
very recent case decided by the Supreme Court (State of Punjab versus 
Messrs Modem Cultivators (1964) S.C J ?96) the State was held liable 
for the damage suffered by the plaintiff due to the negligence of the State 
which resulted m a breach m a canal and flooding of the land belonging 
to the plaintiff The defence of 'Sovereign act’ was not even pleaded m this 
case It IS, therefore, hoped that the position as stated in Han Bhanji’s 
case will be followed m future also 


Tort committed while performing duty m discharge of obligations 
imposed by law has also been considered to be a defence (Secretary of 
State V Ram (1933) 37 C W N 957) The Allahabad High Court has also 
accepted it to be a good defence 


In Ram Ghulam v Governroent of U P (A I R 1950 Allahabad 
20«) the police authom.cs had rccoieted some stolon property and deposited 
the same in the Malkhana. The property was agam stolen from the Maltha. 

? , ^*^',^1^°'''?-'''°'^"’' =W.nst the Ootemment ofU P. 

It was held that the Gosernmem was not hable to the servant who was 

guilty of a tortious was performing duty m the discharpe of obligations 

imposed on him by law ^ 
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Similarly in Mohammad Murad v. Government of U. P. A. I. R. (1956) 
Allahabad 75 ; Under an order of the District Judge certain jewellery belong¬ 
ing to a minor was entrusted with the Nazir for safe custody. The duty of 
the Nazir, as laid down in para 2' of R. 9 of Chapter XII of the General Rules 
(Civil) of 1926, Volume 1 was to place the jewellery in a substantial box and 
this box was to be sent every evening to the treasury or to the Imperial Bank 
for safe custody and was to be brought back every morning from there. One 
evening the Nazir failed to perform his statutory duty of sending the cash box 
to the treasury with the result that the jewellery was stolen. On attaining 
majority the minor filed a suit against the U. P. Government for the return 
of the ornaments, or in the alternative, their value. 

The Government was held not iable. It was observed (P, 77): 

“A master is ordinarily held liable for the acts of his servant because 
the presumption is that the servant acts under the master’s direction and 
guidance and for his benefit. It is true that in certain cases the servant may go 
against the master’s directions, and yet the law hold the master liable because 
the master is supposed to control him. 

“But where the servant acts in performance of the duties imposed upon 
him , by law, the master has no right to control him nor to give him any 
instructions. He is obeying the law and not the master and naturally the 
master should not be held liable for anything which the servant does while 
carrying out the aforesaid duties.” 

In the above case the court justified the exemption of the State by 
distinguishing it from an ordinary^ cmploy&T, It has been stated that in the 
case of an ordinary employer the presumption is that he acts (i) under the 
master’s directions and guidance, and (ii) for his benefit. 

S. S. Dulat J. also expressed a similar view in Rup Ram v. The 
Punjab State (A. I. R. 1961 Punjab 336, 338) : 

“Now the basis of the vicarious liability of the master, as I understand 
it is this, that he has absolute power and discretion in the matter of employ¬ 
ment and is able to get rid of his servant at will, and further that the servant 
acts, in the course of his employment, for the benefit of his master. 

•‘Should it, therefore, appear that a servant employed by the State has 
acted for the benefit of the State and has in the process committed a tort» 
there seems no reason why the State should not be held liable to make good 
the damage.” 

The effect of the above stated decisions would appear to be to hold 
the state also liable like an ordinary employer provided the State is perfor- 
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iRing duties Vihich have not been imposed by or the State also benefited 
from the act of the employee If these conditions were not satisfied, as 
decided in the above stated cases, (Secretary of State v Ram (1933)37 
C W N 957 , Ram Ghulam v Government of U P AIR (1950) Allahabad 
206 and Mohammad Morad v Government of U P AIR (1956) 
AUahabad 75) the state would not be liable 

In England it is no more a defence to plead thot the injury was caused 
while the officer was performing a function imposed upon him by a statute 
Section 2(3j of the Crown Proceedings Act states 

“Where any functions are conferred or imposed upon an officer of the 
Crown as such either by any rule of the common law or by statute, and that 
offieti toitiTmXs a tort, while ptvfotnnng ot pusportog to petfortn those 
functions, th“ liabilities of the Crown in respect of the tort shall be such as 
they would have been if those functions had been conferred or imposed solely 
by virtue of instructions lawfully given by the Crown “ 

Basu (Commentary on the Constitution of India Volume 4, at p 414) 
has very correctly observed that 

“In the light of the above provision of the Crown Proceedings Act, we 
should adopt the principle that 'Statutory Authority* as such should be no 
defence to a wrongful act done by the State or its officers, if it is otherwise 
actionable in tort ” 

The idea of exempting the state from the liability on the ground of 
non-bencfilting of the State from its servant’s act also does not appear to be 
very sound It may be submitted, with due respects to the judges m the 
above stated cases, that as the well-settled law stands today the right of 
action against an ordinary master is not limited to the cases where the 
employer derives a benefit from the act done by his servant An ordinary 

employer, on the contrary, would be liable even if the act was done by the 
servant for his own benefit (Lloyd v Grace, Smith & Co (1912) A C 
716) 

Making an ordinary employer vicanously liable for the torts of his 
servants and exempting the stale from liability under those very circumstances 
seems to be very unjust and inequitable particularly from the point of view of 
ihe injured party There is, therefore, a great need for legislation on the 
lines of the Q-6wn Proceedings Act 1947 wherein the position of the State in 
this regard is clearly defined Since the Stats is now participating more and 
more m industrial and other activities it becomes all the more necessary to 
pul the Slate at par with an ordmaiy employer for the purpose of liability. 



ROLE OF INDIAN JUDICIARY IN CONSTITUTIONAL DEVELOPMENT 

By 

iNDERjiT Singh Chatohry b.a., ll.b. ' 

Judiciary and legislature today form two necessary and interlocked 
components of a modem welfare State. One is to other as sun is to heat. 
Though the modern Constitutions envisage to keep these two strictly within 
their defined spheres so as not to make either of the two subservient to the 
other, but practice shows that ultimately one of two has got to be given 
precedence. It is another thing that where and which of the two dominates 
the other. For instance, it is in England where parliarrientary supremacy 
has been attained by 17th Century. Here judiciary. could only interpret 
literally and rather mechanically but could not sit as a judge upon the policies 
and ideals of the State and its legislature.^ But the position in U. S. A. 
falls on the other edge. There the Constitution being too short, Marshall C.!.® 
took the first opportunity to secure judicial supremacy by claiming to the 
Supreme Court the power of “Judicial Review”.® There the judiciary entered 
upon the policies of the Government and decided according to its notion 
and whims, keeping in view the expediency and need of the hour.* Thus 
the judiciary in U. S. A.® could say:— 

“We live under the Constitution but the Constitution of U. S. A. is 
what the Supreme Court of U. S. A. says it is.” 

Thus while the Parliament in England is supreme and sovereign with 
all power to do or undo anything, the judiciary in U. S. A. has been called 
by critics to be the third Chamber,® rather the superior Chamber to which 
other two surrender in case of conflict. But looking to the defects of both the 
systems, the problem before our Constitutional fathers was to evolve a new 
formula so as to be able to reduce the necessary evils to the minimum. They 


1. In England, it is sufficient for a law to fie valid, that it is lex (i. e. validly enacted 
law) and it need not fie Jus (i. e. Just and reasonafile). 

2. In Marfiury Vs. Madision (1803) U. S. 

3. The word “Review” literally means looking over something again with a view to 
correction or improvement. But Judicial Review in Constitutional sphere techni¬ 
cally means the power and duty of the judiciary to nullify any act of the legislature 
or executive—contravening the constitutional provisions. 

4. Thus law in U. S. A. to fie valid, should not only fie lex but also/i/r. 

5. Per Chief Justice Hughes. 

6. The other two chambers being Legislature and Executive. 
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tried to keep the Parhament and Judiciary m its defined spheres—giving 
a complete and absolute supremacy to neither of the two In other 
words, our Constitution envisages to make our Supreme Court less 
dominating and less influencing as compared to its counter»part in U S A So 
while the Supreme Court in U S A virtually amended the Constitution from 
time to time by its interpretations,’ our Supreme Court was contemplated 
to be devoid of this power Hence unlike the U S Supreme Court, the Indian 
Supreme Court is supposed not to supplement the Constitution m case of gap 
or for the sake of expediency 

Thus our Supreme Court has repeatedly reiterated that our 
Constitution beirfg too detailed and exhaustive, we arc not to suppose 
what IS not specifically given in it In the same tone, judiciary again and 
again went on to say that as our Constitution contains detailed limitations, 
no further limitation can be implied * In one of the most famous and leading 
case of Romesh Thappar Verus Stale of Madras* Supreme Court came to 
the constitution’s expectations when it refused to uphold a restriction on right 
of freedom of speech in interest of “public order and pubhc safety” as 
they were then not included m Article 19 (2) as grounds of restriction^^ 
The Supreme Court obser\ed^’ — 

“Why should we extend the powers of the State by interpreting the 
Constitution broadly because the Constitution does not provide 
so and the Parliament to majority might not be agreeable to this 
extended power of the executive ” 

Though that wa-* the original trend of our Supreme Court and of 
course, only this was intended by the framers while making the Constitution 
too detailed and exhaustive but fortunately or unfortunately, the Supreme 
Court IS departing from this practice Looking to the latest decisions of the 
Supreme Court and its broad and sometimes strained interpretations, we 
sometimes arc forced to believe that virtually it has not less power and 
discretion than its counter part in America The following instances and 
analysis of its various decisions may be taken in support of the above 
statement 


7 Though very little Dumber of amendinents toO S Constitution it so much diff¬ 
ered than what it stood 150 years ago 

8 Romesh Thappar Vs Madras AIR 1950 S C 124 

9 A I R-1950 S C 124 

10 Security of State was the only ground of restnction in Art 19 (2) and other grounds 

including that of Public Order, were inserted by latter amendment of the 
Constitution 

it In Romesh Thappar Vs. Madras, A I R 1950 S C124 
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Article 13 ;— 

Despite the detail and exhaustiveness of the Constitution, nowhere our 
Constitution answers the question of waiver^® g^d fate of unconstitutional 
statute.^3 jjje state claimed in respective cases that individual’s fundamental 
right has been lapsed due to his waiving of the right. But Supreme Court 
was not ready to extend, without detailed discussion, the rule of waiver of 
statutory rights to Fundamental Rights. The Supreme Court touched 
this problem for the first time in Behram Khurshid Pesikaka Versus Bombay^*' 
where majority on reference, without deciding the question finally, 
observed :— 

“Though fundamental rights are primarily for benefit of individuals, 
looking to the constitutional history of fundamental rights, they 
have been put in our constitution on ground of public policy 
and in pursuance of objectives declared by the preamble and 
thus none of fundamental rights can be waived.” 

Again, the Supreme Court (through Bhagwati and Suba Rao JJ) in the 
famous case of Basheslier Nath Versus I. T. upheld the view expressed in 
Behram’s Case^® in the following apt words : 

“Fundamental Rights are prohibitions addressed to State and none 
of individual can relieve the State of this obligation by his waiving 
of his right.” 

Suba Rao, J., further observed” in the same tone— 

“To hold that Fundamental Rights can be waived like other statutory 
rights would mean an individual saying to the State that treat me 
untouchable” 

But S. K. Das, Kapur, JJ.}^ and Das, C. 7, though confined to 
Article 14 only but they seem to be influenced by the American view that 
though all the fundamental rights cannot be waived but atleast those which 
are solely and primarily for the sole benefit of individual may be waived by 
the individual concerned. 


12. i. e. whether like other statutory rights, fundamental rights can also be waived by 
the individual. 

13 i. e. if the unconstitutionality of an Act is removed by latter amendment, whether 
the statute automatically revives or re-enactment is necessary. 

14. A. I. R. 1955 S. C. 123. 

15. A. I. R. 1959 S. C. 149. 

16. A. I. R. 1955 S. C. 123. 

17. Basheshar Nath Vs. I. T. D., ibid. 

18. Above Basheshar’s case. 
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Thus the answer to such an important constituuona! problem still 
remains in doubt and ob\iously depends upon the Supreme Court 

Article 14 —[Equality before Law) 

This perhaps is the only fundamental right without limitation but 
here also, our Supreme Court made an inroad on individual’s right by holding 
that “Reasonable Classification” may be made by the State, though Das, J, 
in Chiranjit Lai Versus Union of India'* was induced to accept that every 
classification would result in inequity Though we do not deny the fact 
that perfect and absolute equality is never possible but what we object is 
that the Supreme Court by giving a right to the State of making reasonable 
classification, has indirectly assumed to itself the power of judicial review 
over the pobey of the Government and its legislature Here now, the Supreme 
Court has claimed that the Stale’s choice of reasonable classification is not 
final and judiciary has the power to examine « Thus the Supreme Court 
laid down its own tests for the reasonable classification and the more note 
worthy feature is that these tests vary from case to case and the Parliament 
has always to look to the Supreme Court for the approval of its policies 

Again Supreme Court has extended the scope of equality guaranteed 
by Article 14 by holding that the guarantee under Article 14 not only includes 
equality «i privileges conferred but also liabilities imposed 

Again Supreme Court has gone one step ahead by holding that 
Article 14 is Molated not only ■when no reasonable classification is made 
but also because when no classification is made at all where it should have 
been made 

Article 15 — 

V/hile Article 15 (1) and \;2) prohibits discriminaUon on grounids only 
of tcUgion, race, caste, sex or place of birth, Article 15 {i) makes an 
exception fay permitting special provisions for women and children But 
Supreme Court has imposed its own ideology fay holding that Article 15 (3) 
permits not only provisions beneficial to women but also those detrimental 
to them *® Thus it seems that the Supreme Court would uphold a provision of 
law by which estate of female pfopnclor could be taken by Court of Wards 
on ground of her ,incapability of manageiueDt while some more additional 
grounds were requirc^m case of male proprietors -pius perhaps ss the 

19 A I R. 1951 S C4I 

20 'Yusuf Vi Bombay U9541S CR 

20^ On thu point, the Supreme Court (ywiff/’j case) ovcr-rules the Allahabad case 
(AIR 1952 Allahabad 746) Allahabad High Court had held that under Arilcte lid), 
provuioo cannot be detnmeota] to uomeo. 
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interpretation completely against the letter, spirit and intention of the 
constitutional provision. The constitutional provision was added by 
amendment with a definite view to help and raise the status of women in 
India but the Supreme Court is doing its own way. The provision was- 
intended to be beneficial and not detrimental to women. 

Again Article 15 (4) permits any special provision for the advancement 
of any “Socially and Educationally Backward Classes’' of citizens or for 
the scheduled castes and the scheduled tribes. Now Constitution defines 
the expressions: scheduled castes and scheduled tribes. But it nowhere 
defines that who are socially and educationally backward classes of citizens 
or on what basis they are to be so declared. Thus obviously the choice 
lies with the State. But the Supreme Court startled all in the recent case 
of M. R. Btilaji Versus State of Mysore-^ by claiming that the States’s choice 
of declaring the socially and educationally backward classes of citizens is 
not fi;nal and the judiciary has the power to review. In this case. State 
declared that any community below the average literacy percentage be 
socially and educationally backward classes of citizens. But the Supreme 
Court disapproving and nullifying this test, held that only communities 
much below this average percentage of literacy can reasonably be declared 
backward classes of citizens. This is the power which the Supreme Court 
interpreted to itself which may enable to interfere into governmental 
policies. This kind of interpretation, we may observe, is no way less 
discretionary—making the Supreme Court no less powerful than the U. S. 
Supreme Court. 

Again under Article 15 (4), reservation of seats for socially and 
educationally backward classes may be made but the constitution nowhere 
provides the extent or the maximum percentage of reservation. But the 
Supreihe Court in Balaji’s case®” (over-ruling Rangachari’s case®® 
on the point) held the reservation to the extent of 68% as 
unreasonable and broadly laid down th e rule that it should not be more 
than 50% of total seats. This means that the Supreme Court has also 
made the number of reservations justiciable and this perhaps the Constitution 
never intended or contemplated. Thus by this historic decision in Balaji’s 
case®*, the Supreme Court attained to itself a big power and discretion 
which the Constitution perhaps never intended to give it. 

Article /6 :— 

Article 16 (I) and (21 provides for equal opportunity for all citizens 
in matters relating to employment or appointments to any office under the 

21. A. L R. 1963 S. C. 649. 

22. A. I. R. 1963 S. C. 649. 

23. A. I. R. 1962 S. C. 36. 

24. Ibid. 
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State On the other hand, Article 16 M) provides for reservation of seats 
for backward classes But the Constitution nowhere answers the question as 
to whether the equality is guaranteed only at the stage of initial employment 
or also for subsequent matters, such as salary, leave, promotions etc 
our High Courts differed While the Bombay*® and Patna** High 
Courts were of the view that the right extended also to subsequent matters of 
employment, the Allahabad** High Court was of the view that it extended 
only to the initial stage of employment The Supreme Court intentionally 
avoided the question in Banani Das Versus U P State^^ and Station 
Masters' Core** But the question was directly posed in Rangachari's core*® 
and the Supreme Court approved the Bombay and Patna view. 

Article 19 — 

Article 19 (I), (a) to (g) guarantees 7 basic freedoms to citizens and 
clauses (2) to (6) permit reasonable restrictions on certain permissible 
grounds But what are reasonable restrictions—is perhaps the Supreme 
Court s guess The expression has been nowhere dehned in the 
Constitution and is virtually as much vague as the Due Process clause m 
the U S Constitution Thus it is for the Supreme Court to decide whether 
the restriction on one’s right under Article 19 (1) is reasonable or not snd 
thus the determination of the Parliament is not final 

Again, we can notice the fluctuations in the Supreme Court itself 
about the scope of the expression “Reasonable Restnctions” It was 
^ <^opalan Versus Madras^^ and Saghtr Ahmad Versus 
V P, that the term restrictions imply only limitation and not total 
prohibition But recently in Narmdra Kumar Vs Union of InduP* held 
that restnction m certain cases may amount lo total prohibition and yet be 
reasonable ' 


This IS nothing but a too stroincd an interpretation—perhaps the 
Supreme Court v,as swayed wtth the facts of the case But if the Supreme 

S cCn f "“t or the tuue Hence 

wc cannot doubt that a broad sphere of discretion lies with the judiciary 


25 A I R 1959 Bom 134 

26 A J R 1957 Pat 617 

27 A I R 1960 Allahabad 454 
25 A I R 1956 S C 520 

29 AIR 1960 S C 354 

30 Ibid 

31 A 1 R 1950S C 27 
32. A I R 1954 S C. 728. 

33 A I R 1960 S C 430 
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which is evident from the following observation of Shastri, J., in Madras Vs. 
V. G. Rao^^ 

'Tn evaluating such elusive factors and forming their own conceptions 
of reasonableness, it is inevitable that the social philosophy 
and the scale of the value of the individual judges participating 
, in the decision will play an important part. And the only 
remedy is the self- realisation of the judges that besides them, 
there lies another people’s representative body to act and mould 
the constitution according to the needs of the hour.” 


Article 20 :— 

Besides Article 22, this Article provides some additional and more 
precious safeguards to persons accused of crimes by putting some 
constitutional limitations on the State’s power of criminal legislation. This 
Article relates to what we technically call—Protection against ex-post facto 
laws (clause 1), Protection against Double Jeopardy (clause 2) and 
Protection from compulsion of Self-incrimination (clause 3). These three 
safeguards correspond to the corresponding provisions of the U. S. A. and 
British constitutions. 

The protection against compulsion of self-incrimination guaranteed 
by Article 20 (3) has been widely tackled by our Supreme Court. The 
constitution makers definitely and certainly intended these provisions to be 
analogous to those in U. S. A. and England. The wording of the clause is 
almost the copy of the corresponding provision in U. S. A. except the phrase 
“accused person”. Our Supreme Court also has been interpreting this pro¬ 
vision liberally in the light of the decisions of the U. S. Supreme Court. This 
was the trend uptil the decision of Af. P. Sharma Vs. Satish Chandra^^ and 
a wide protection was thus available to the accused. But in the recent 
case of Bombay Versus KathikahP^ Supreme Court made the protection 
impotent and rather ineffective, by narrowing down not only the kinds of 
proceedings to which the protection extends but also by narrowing down the 
stage from which it is available. 

No doubt, this way Supreme Court made the task of administration 
easy but by doing so, it defeats the celebrated dictum that prosecution 
must prove its case independently of the extortions from the accused. 
When in so many other cases. Supreme Court has resorted to the practice 
in England and U. S. A., Supreme Court has refused and rather suppressed 
the most natural interpretation of the clause. 


34. A. I. R. 1952 S. C. 196. 

35. A. I. R. 1954 S. C. 300. 

36. A. I. R. 1961 S. C. 1808 
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Article 22 — 

It pro\ides some other safeguards to the accused person Article 
22(1) and (2) gives a fundamental right to the arrested person to consult 
and be defended by his lawyer and also to be produced before the nearest 
magistrate within 24 hours of arrest But the Supreme Court again narrowed 
down the efficacy of the guarantee by interpreting the expression “arrest” 
in Its most narrow ard unnatural manner In Stale of Punjab Ajaib 
Singh ,Supreme Court held that the expression arrest in Article 22 means 
only arrest without warrant Though there seems to be no solid and 
logical reasomng^ but the Supreme Court by doing so has deprived the 
persons arrested on warrant of such valuable rights as to be defended 
by a legal practitioner of his own choice And the Supreme Cour^ was 
not contended with this also and further held that guarantee of Article 
22 (1) and (2) would extend only to those persons who are arrested on 
accusation of some offence This means that a detention, outwardly for 
one’s benefit, would deprive one of this most valuable right For instant, 
women alleged to have been picked from Red Light area, with an object 
to put them m reformatory houses, cannot avail of this right while we know 
very well what our police does with these female victims’ ‘ ‘ 


This IS the highest extent of undemocratic step to which our Supreme 
Court has gone which alwajs boasts and is in fact under a constitutional 
obligation to be guardian of citizen’s rights**' ' 


Articles 2} to 28 —(Freedom of Religion ) 

■ 1 ,^*'“' SWiinUe freedom of religion to erery individual and 

Jive them right to cstahhsh and administer rehgious insuiutions But here 
agaiu the coustilutiou though being too exhaustive, did not define what ts 

'■> Ihc jnti'ctW 

n J’"/,' ‘ f' to select from the two 

forALra“mn:" ..‘‘'°"'''''"''’' B- Sreen signal 


37 A r R 1933 10 t 

33 B3SU in his coRimentary stroDgljr cniiciscs 

emeasameslot girl was 

^ Sith “ntf thuftTcfy lha\‘’lhcreligious beliefs and 
maltcn proicciioa does not extend lo practice of religious 

41 But Adelade Co Vs Commonwealth fAmti->i,->i ___ a r. . . . 

guaranlee not only of treedom in rel.gio!S fa,a, bit nh?Sf Mel?ce ®'°° 

A C.5*S»ndComn.r H R E. V. Lnsnindra, 
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Article 30:—(Right of Minorities) 

This guarantees to all minorities, the right to establish and administer 
educational institutions of their own choice and further prohibits the State 
from discriminating any minority institution in distributing financidl grants. 
But the Supreme Court through Das, C. J. in Re. Kerala Education BilR^ 
did, for sake of expediency, the same which would have been done by the 
U. S. Supreme Court in similar circumstances. In this reference, the Supreme 
Court sought to impose certain further limitations on the minority’s rights 
which Article 30 did not impose and which it never contemplated. On 
the other hand, it compensated the minorities by enhancing their right under 
Article 30 which the constitution never intended to give. 

Thus the Supreme Court sought to read limitations in the word 
“administer” in Article 30. It rejected the claim of the ‘minority institu¬ 
tions to be independent of any governmental control in sphere of administra¬ 
tion and put forward the plea that the expression administer did not 
include the right to m il-administer and thus Supreme Court gave a sort 
of police power to the State to regulate the administration. Again another 
strained interpretation, which Supreme Court made was regarding the right 
of minorities to get governmental aid. Article 30 (2) only, prohibits any 
discrimination in granting aids but it never gave to the minorities a fundamen¬ 
tal right to get aid and grants. But the Supreme Court said that in modern 
conditions, an educational institution cannot rim without recognition and 
governmental aid and thus refusal of this virtually amounts to the negation 
of the right under Article 30. This is perhaps the best interpretation 
in the circumstances; but we cannot appreciate it legally and logically. This 
means that while institutions of other communities have no such right to get 
aid and recognition from the government, the minority institutions have 
such a right. But as the dissenting judgment in Re. Kerala Case*^ 
strongly argues that the Constitution by Article'30 grants only protection to 
the minorities institutions from discrimination but it does not mean that it 
should be given precedent rights over the institutions of other communities. 

Article 31:—(Right to Property) 

Article 31 is the most glaring example of Supreme Court’s interfering 
with the parliamentai policy which compelled the parliamentarians to 
accuse the judiciary of hampering the process of social reform legislation. 

Article 31 (2) is the Indian version of Eminent Domain^^ Article 


43. 

44. 

45. 


A. I. R. 1958 S. C. 956. 

A.I.R. 1958 S.C. 956. , , 

Eminent Domain is the inherent right of the State to take away the private property 
of the individual for some public purpose. .As jt: is inherent nght of the State 
ind is not conferred by the Constitution, the right of the State would be absolute 
“n absence of any constitutional limitation on the said right of the Sta^. Art. 31(2) 
thus is the constitutional limitation, on the State’s right of Eminent Domain. 
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31 (.1) IS a guarantee against the executive fiat by declaring that one cannot 
be deprived of his property without the authority of law ** 

Now the most important words m Article 31 (2) are “Compulsory 
Acquisition and Requisition” These have been introduced by Constitu- 
tion's4th Amtndirient and originally the expression was “acquired and 
taken possession of ” Now the Constitution certainly intended to make 
Article 31 (1) and (2) mutually exclusive and intended that no compensation 
be necessarily given in case of deprivation of properly under Article 31 (D 
The compensation uastobepaid only in case of compulsory acquisition 
under Article 31 (2) But the Supreme Court in State of West Bengal 
vs Subodh Gopal" and DHarkadas vs Shohpur Spinning and 

later finally settling in Saglnr Ahmed vs V P.** came to the conclusion 
that clause (1) and clause (2) are not mutually exclusive It held that depriva¬ 
tion in Article 31 (1) is the only concept and “Acquisition and taken 

possession of’ m Article 31 (2) are merely modes of 

deprivation The net result was that the State had to pay compensation 
even m case of deprivation of properly under Article 31 (1), besides under 
Article 31 (2) The Supreme Court further hcld^ that jt amounts to 
deprivation of properly if the owner is deprived of the substantial rights 
over the property even the formal title or physical possession has not passed 
over to the State 

AgaininUSA the right of eminent domain to be justified, it must 
not be only for public purpose but must also be exercised by paying to the 
private owner—a just compensation But the Constitutional Assembly inten¬ 
tionally omitted the word “just” before the expression “compensation”— 
thereby intending that the adequacy of the comp)ensation be not justiciable 
The judiciary, fully warned about this factum of intention of the Constitution 
makers, the Fatna High Court m KamesfiMar Parshad vs Bthar^^ held 
that even though unlike U S Constitution, our Consiitution does not have 
the expression ‘just” but the very expression “tompensation” itself implies 
just compensation Again in West Bengal \s Bella Bannerjt^^ the Supreme 
Court observed that compensation means market value 


46 Unlike the U S ConMitutiOn the guarantee u only ajiimt the eseeutive but not 
against the legislature 

47 A I R >954 5 C.92 
43 A I.R 1954 5 C119, 

49 A 1 R 1954 S C 728 

50 Subodh Gopal (A I R 19S4S C92) Dwarka Das (A I R 1954. S C 119) and 
Saghir Ahmad Vs U P-|A I R.I95tS C 728} 

5 j CoDstituuonal Assembly Debates, 

52 . A I R- 1959 Pat 187 
53 A 1 R. 1954 S C. I7a 
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No doubt Supreme Court tried to be very humane and rational and 
its decision can certainly be appreciated on grounds of justice but we 
cannot escape blaming it for giving a strained interpretation to the well 
known intention of the Constitution, even and thus interfering with the policy 
of the government. No doubt, still, that it did a lot for the people but being 
swayed with this fact, it left the path of logic and legal interpretation. And 
the Supreme Court was so touchy about the property right of the individual 
that it had even departed from its previous practice.®* This induced a foreign 
author, Alexandrowictz, to remark®® : 

“Indian Supreme Court seems to be more touchy about the 
property right than the individual freedoms” 

All this strained interpretation of the Supreme Court necessitated the 
amendment of the Constitution. Thus the 4th Amendment clearly over-ruled 
Subodh Gopal, Dwarka Das and Saghir Ahmed cases^^, by providing that it 
shall not be “compulsory acquisitioning and requisitioning” under Article 
3U2) even if a person is deprived of the substantial rights over his property, 
if the title or possession has not passed over to the State. This meant that now 
clauses (1) and (2) did not remain mutually co-existing but became mutually 
exclusive. So it was now very clear that in case of deprivation under Article 
31(1), no compensation need be paid. This 4th Amendment further over-ruled 
Kameshwar Pd. & West Bengal vj. Bella Baiinerji cases^'’ by expressly pro¬ 
viding that adequacy of compensation is non-justiciable. 

Hence the 4th Amendment of the Constitution virtually watered down 
the efficacy of Article 31 and made it rather ineffective and impotent. And be¬ 
cause prior to the amendment, the Supreme Court held Article 31(1) & (2) to 
be not mutually exclusive and in light of this, Supreme Court further induced 
to hold in Bombay vj. Bhanji MunJP^ that a law depriving property under 
Article 31 could not be challenged under any other fundamental right includ¬ 
ing Article 19. But the Supreme Court still in the historic case of Kochuni vs. 
Madras^^ came forward to restore the efficacy of the said right to some extent. 
The State argued in this case that the deprivation being not covered by 
Article 31(2) the only requirement is the authority of law and that such law 

54. It had departed from its practice in the sense that while it resorted to Constitutional 
Assembly Debates and interpreted -4r/. 22 in accordance with it, it refused to 
resort to Constitutional Assembly Debates in case of Art. 31. 

55. Alesandrowictz, Comments on Indian Constitution. 

56. Ibid. 

57. f. n. 52 and 53. 

5S A. 1. R. 1955 S. C. 41. 

5'; A. I. R. I960 S. C. 1080. 
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cannot be challenged as violative of any other fundamental right This was 
the argument based on Bhanji Afmjt’s case But Suba Rao, / m abo\e 
Kochuni’s case*^ took ^ revolutionary view He disposed of 'Bhanji case^ 
outnght on the ground that that was based on the interpretation of relation 
between clauses 1 & 2 as given by Saghir Ahmad's care** which is completely 
overshadowed by 4th Amendment Tlius to increase the efficacy of Article 31, 
Supreme Court** held that a law of deprivation under Article 31, must be a 
valid law and thus Its validity can be challenged under other fundamental 
rights including Article 19(l)(f) 

Again 4th Amendment over-ruled Kantesh\iar*^Pd &. Bella Bannerji^* 
cases, by providing specifically that adequacy of compensation is non-justici- 
ablc But still the Bombay High Court (1960 case) held that though the court 
cannot look into adequacy of compensation, it could still bold the law bad if 
the compensation provided is illusory and merely a fraud on the constitution 
If this be so, the adequacy of compensation under Article 3l{2) became virtu¬ 
ally justiciable Thus judiciary got what the legislature and the constitution 
feebly tried to make the judiciary devoid of This reminds us of the Supreme 
Court of U S A which also moulded the Constitution this way according to 
and its own sense of justice and rationality 

Articles 210 311 - 

Here also the Supreme Court have encroachment upon and interfered 
with the parliamental policy and otherwise had also a vide range of discre^ 
tionary sphere Article 311 provides for reasonable opportunity and what 
It means, has been left it to the judiciary, which has bid down its own test 

Again non-compliance of Service Rules in dismissing a person was 
generally considered to be not illegal as they were held to be mere executive 
directions and the general trend was. to cite Venkata Rao” and Rangachart** 
cases (Privy Council cases), in support of this But Suba Rao, J , in Bobu 
Ram Upadhyefi* took completely a revolutionary step by holding that though 
service rules are hable to be changed from time to time but still they are so 

6a f n 5S 
61 Ibid 
62. Ibid 

63 A 1 R- 1954 S C 723 

64 Kochum Vj Midras. A I R. 1960 S C lOSO 

65 AIR- 1959 Patna 187 
66. A I R- 1954 S C. 17a 

67 AIR 1937 Pnvy Council 31 
63 AIR 1937 Pnvy Council 27 
69 AIR. 1961 S C. 
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changed, they are a valid piece of legislation and must be observed. This 
Supreme Court brought a landmark, perhaps against the wishes of the govern¬ 
ment and its policies. 

Again, Article 311 provides a very significant safeguard against pleasure- 
doctrine but here also it has been for the Supreme Court to decide that what 
categories of persons are to be protected and benefited. For instance, till 
recently, various High Courts doubted as to whether the temporary servants 
also are entitled to the benefits of Article 311. But the Supreme Court ruled in 
Parshotam Lai Dhingra's case^° that Article 311 applies to temporary servants 
as well. 

Again the Supreme Court had a lot of scope to define the expressions 
“dismissal and reduction in rank”. It laid down its own test that for reduction 
in rank to be protected, the element of punishment must be present.’^ Thus 
here we see that though Constitution wanted to leave a very little sphere 
of discretion, yet the Supreme Court had its way to assert itself. 

Whether Corporation a Citizen :— 

The Chapter on fundamental rights differentiates between citizens and 
non-citizens. Certain rights are guaranteed to citizens’- only while others are 
conferred on all persons—whether citizens or not’®. Thus the problem arose 
whether a corporation is a citizen and hence whether it is entitled to the 
fundamental rights like Article 19. Some High Courts’* held the 
corporation to be not entitled to the benefits of Article 19 as they 
refused to characterise the corporation as citizen. This created a difficulty 
and uncertainty and the Supreme Court was expected to pronounce its 
final verdict on this. The general trend of expectations naturally was that 
Supreme Court would not allow to make the corporation which is a group 
of individual citizens, to be deprived of the rights of citizens, merely because 
it has been incorporated. But strangely enough, and illogically too. Supreme 
Court belied all the expectations in the leading case of State Trading 
Corporation vs. Taxing Officer’’^ by holding that only natural persons can 
be citizens and the corporation may be a national of India no doubt, but it 
is never a citizen This results in making the corporations devoid of some 
of very important fundamental rights. Perhaps the Constitution had never 

70. A. I. R. 1958 S. C. 36. 

71. In above Dhingra’s case. 

72. e. g. Art. 15, 16, 19 etc. 

73. e. g. Art. 14, 20, 21, 22, 25, etc. 

74. Punjab, Calcutta, Madras. 

75. A. I.R. 1963 S. C.1811. 



310 


The Law Review 


intended and the Supreme Court has interpreted the question too narrowly 
and illogically 

Whether Police Po^er Recognised in India — 

Police power IS sort of inherent nght and power of the State to 
control the indnidual’s liberties in the greater interest of social order and 
social poliaes Though fundamental rights in U S A were m absolute 
phraseology, the judiciary jumped forward to help the government by 
inventing the theory of police power—as in modem times no liberty can be 
absolute But unlike that, our corstifution itself provided limitations on 
fundamental rights wherever it was necessary As Dr Ambedkar, Chairman 
of the Draftmg Committee observed’* — 

“The draft constitution instead of formulating fundamental rights in 
absolute terms and depending upon our Supreme Court to come 
to the help of Parliament by inventing doctrine of police power, 
It permits the state directly to impose limitations on fundamental 
nghts” 

Thus this way, our constitution had sought to improve upon the 
Constitution of U S A b> limiting the scope and discretion of the judiciary 
Thus unlike U S Supreme Court, our judiaary cannot negate or control any 
of fundamental rights on grounds other than those specifcally provided m 
the Constitution itself Thus we may say at the outset that there ts no 
police power m fndia more than what is recognised by the Constitution itself 
And a clear example of refusing to importance of doctrine of police 
power in India was the (imoiss judgment in RomeshThappar^ Vs Madras 
where Supreme Court refused to uphold restnction on Article 19 (I) (a) on 
ground of “Public Order” as “Public Order” then did not form part 
of the grounds mcnticned in clause (2) of Article 19 

However it is painful to note that the Supreme Court is again virtually 
deviating from the strict pobcj laid down in Thappar c&%9: Recently 

S K Das. J , m Abdul Quadir Vs Madhav Prabkakarf* made an obiter dicta 
that State may impose certain restrictions under Article 304 though not 
provided specifically in the Constitution Thus a sort of police power has 
been recognised and what is the cflect of this on other provisions of the 
Constitution is >et to be seen 


76 Coniiiiuiional Assembly Debates 

77 A 1 R »950S C- 124 

7S The ground of Public Order inclodms other grounds were inserted in Art 19 (2) m 
4th Amendment of the Constiiution. 

79 A t R C406. 
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Another glaring example of limitations devised by the Supreme Court is 
the well-known case of Venkataramaij Vs Mysore^^ where it held that one 
right of individual may be controlled and made subject to the same or other 
conflicting rights of the other even though the constitution does not make one 
subject to the other.®^ 


The third and most important instance is that of Supreme Court’s 
judgment in Sharina Vs Shri Krishana?^ Here a publisher published the ex¬ 
punged remarks of an M. L. A. and was served with a notice of breach of 
privilege. The petitioner argued that the notice under Article 194(3) violates 
his rights of free speech and expression which includes the freedom of press.®® 
Thus again a direct conflict occurred between Articles 19 (1) (a) and 194 (3) 
and the question was that which of the two be made subservient to the other. 
But unfortunately, and strangely enough too, the right and privilege under 
Article 194 (3) were held to override one of the basic fundamental rights 
guaranteed under Article 19 (1) (a). The Supreme Court observed®* :— 

“That the fundamental rights are no more sacred than other provi¬ 
sions of the Constitution and in case of conflict, the fundamen¬ 
tal right may be controlled.” 

This seems to be most unfortunate step for citizens taken by our 
Supreme Court which claims and is rather under obligation to protect the 
fundamental rights of citizens. Thus we cannot but blame the judiciary 
for going against the letter and spirits of the constitution. 


Parliamentary Privileges 

Parliament, in the modern sense, is a deliberative organ of the State 
in which the legislators, especially the opposition benches have to review and 
critically analyse the government’s working. This would naturally be 
followed by serious allegations and attacks upon the ruling party. Hence it 
is essential that a legislator—a representative of masses ^must be comageous 


80. 

81. 


82. 

83. 

84 - 


I. R. 1958 S. C. 255. 

Here we see that Art. 25 gives a general right to everj-person to have access to 
religious institutions. On the other hand. Art. 26 gives a right to religious denomi¬ 
nations to manage its own affairs and S. C. had held that under this right the 
religious denomination could prohibit the member of any other communi y om 
access to its religious institution. Thus direct contlict occurre^ Arf 

and 26 and none was subject to the other. Bui S. C. put the ng un er 
subject to that of Art. 25. 


A. L R. 1959 S. C. 395- 

Art. 19 (I) (a)—Brij Bhushan Vs. State, A. I. R.'1950 S.C. 129. 
Above Sharma’s case—A. I. R. 1959 S. C. 395. 
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enough to bring into light the nghts and difficulties of his countrymen For 
this, a legislator must have some privileges, in excess of an ordinary cituen, 
so as to enable him to function in the Parliament without fear of being 
penalised for what has been said or done by him m the Parliament. Such 
privileges of the legislators do exist in most of the modem countries 

The Indian version of Parliamentary Privileges IS found in Article 194 
of the Constitution Besides freedom of speech in the legislature” and the 
general immunity from any legal proceedings in respect of anything said or 
any vote given by legislator m the legislature,” Article 194 (3) leaves to the 
legislature to define its privileges But the second pan of clause (3) states that 
until ihe powers and privileges so defined, they shall be those of the House of 
Commons of the Parliament of United Kingdom and of its members Since 
the legislature is reluctant to define its privileges,” it has the same powers and 
privileges which members of the House of Commons had at the time of 
commencement of the Ind'an Constitution 

One of the established pnvileges of House of Commons is the ngbt to 
enforce its privileges bv punishing anyone, whether a member of the House or 
not, for contempt of the House or for breach of its privileges And it is also 
well established** that the exercise of above right to punish for breach 
of its privileges or contempt of the House, cannot be challenged before the 
courts of law ** Since the privileges of Parliament have not been legislated 
>et, the legislatures in India naturally have the above privilege and courts m 
India arc naturally expected to be impotent to scrutinise into the legabty or 
illegality of the exercise of the said right This was more the same the 
necessary consequence of the unfortunate ruling of Supreme Court in Shama 
vj Shri Krislian'i*'^ to the effect that parliamentary pnvileges under second part 
of Article 194 (3) arc not subject to the fundamental rights 

Recently very serious conflict arose in the beginning of 1964 between the 
Uttar Pradesh State LcgisUlure and the U P High Court over the parliamentary 
privileges The case was that the Speaker of the House issued warrants of 
arrest against a legislator who in turn applied to the High Court for stay of 

the execJtion of warrant The Judges ordered the release of the petitioner on 


85 Art >94 (1) 

86. jVrt.t94{2) , 

87 Because juch legislated prm»ese» shall be subjc« to the Fundamental Rights m 
part in of the Comtitution. 

83.4.89 Since Ashby Vs White (1790) 

90 AIR- 1959 S C. 395 
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obtaining sureties. The House reacted to this very seriously and resolved 
this to be a breach of privileges of the House, even by the judges. In pursu¬ 
ance of this, the House directed the two judges to appear before the House. 
These two judges concerned moved the Full Bench of twenty-eight Judges of 
the same High Court which ordered the stay of summons served on the two 
Judges. 


Considering this to be a serious question of law which requires exami¬ 
nation, the President of India sought advisory opinion of the Supreme 
Court under Article 143(1) of the Constitution. The U.P. judiciary argued 
that it is under a constitutional obligation to enforce the fundamental rights 
of citizens and that petitioner before them had the fundamental right 
to move the Court. On the other hand, the U.P. legislature argued on the 
lines of Ashby Vs. White^^ that it has a right to punish for breach of 
its privileges or contempt of court and the exercise of this right is uncontroll¬ 
able and unchallengable in courts of law. Whatever difficulties in practice 
or otherwise, the Supreme Court’s ruling in Sharma's case^^, holding such 
privileges, under second part of Article 194(3), not subject to guarantees of 
Article 19(1 )(a), negatived the above argument of the U.P. judiciary. But 
the Supreme Court in its advisory opinion®* conferred victory on the U.P. 
Judiciary by holding that the Court has power of review in such cases where 
the fundamental rights of the citizens are involved. This is though a victory 
of citizens and ultimately over power-hunger legislatures, clearly goes against 
the wishes and the intention of the constitution makers. Dr. Ambedkar, the 
Chairman of the Constitution Drafting Committee, clearly remarked in 
Constitutional Assembly Debates that in such cases, the jurisdiction of 
judiciary stands ousted.®* 


CONCLUSION 

Keeping all this in view and especially the power assumed by judiciary 
under Article 1:(3) to review the categories of socially and educatmna y 

Tackward classes of citizens as determined by State.®* makmg the number of 

seats of reservation under Article 15 (4) justiciable,®® holding “restnction 
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93. 
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90, 92 E. R. 126. 

^ vet %uw'islied in The Hindustan Times dtd. October 1, 1964. 

r^ording of Art. 194 (3) also supports and confirms above Dr. Ambedkar s 


Af. R. Balaji Vs. Mysore, A. I. R- 1963 S. C. 649. 
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aaoizitEg to prohibition under Artick 19,*’narrowing down inoscaDytL 
lasaaiag and scope of express’on “Arrest” under Article 22,** its ruling on/-* 
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FREEDOM OF SPEECH IN LEGISLATURE 

ViJAi Narain Mani m. a. ll. m. Lecturer, Faculty of Law, 
University of Allahabad 

Freedom of speech is considered to be an essential attribute of every 

free Legislature. “There can be no assured government by the people. 

unless their representatives had unquestioned possession of this privilege”^ 
In England, no privileges of the Commons can be so fundamental as liberty of 
speech. It is one of those privileges which are claimed at the beginning of 
every Parliament by the Speaker and it “could never be infringed without 
shaking the ramparts of the Constitution’’.® The principle on which it is 
based was stated by the House of Commons as under : 

“No man can doubt but whatever is once enacted is lawful, but noth¬ 
ing can come into an Act of Parliament, but it must first be aflSrmed or 
propounded by somebody; So that if the Act can wrong nobody, no more 
can the first propounding. The members must be as free as the houses; an 
Act of Parliament cannot disturb the state; therefore the debate that tends to 
it can not; for it must be propounded and debated before it can be enacted.”® 

To ensure this privilege the House of Commons had to struggle hard 
against the Crown and on occasions members had to suffer, and sometimes, 
had to go behind the bars.^ In 1541 this privilege came to be included in 
the Petition of the Commons which is presented to the King at the commence¬ 
ment of Parliament.® On various occasions it received judicial® and legisla- 

1. White : English Constitution, p. 440. 

2. Hallam, iii, 102. 

3. L. J. (1666-75), 166. This conference, held on December 11, 1667 resulted in the 
reversal of the conviction of Sir John Eliot and others. 

4. SecHaxeys’ case (1397), Young's case (1455) Strede’s case (1512), case of Eliot, 
Holies and Valentine (1630) : May: Parliamentary Practice (16th Edi) p. 49-51, 
case of Strickland (1571), case of Cope Wentworth and others (1588), case of 
Sir Edwin Sandys (1621) : Tasvi ell and Langmead English Constitutional History, 
(llth Edi), p. 313-16. 

5. Petition 33rd, (Henry VIII) in 1541 by Thomas Moyle, Speaker, May op. cit. 
p. 50. 

6. The reversal and annulment of the judgement in Ha.xeys’ case (supra) on the petition 
of Haxey by the King with the advice and assent of all the Lords spiritual and 
temporal was a recognition of the privilege by the highest Judicial authority. 
Again, in 1668, the House of Lords reversed the judgement of the Court of King’s 
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tive’ confinnation However, the Crown and the Commons were not always 
agreed upon its limits * It received final statutory recognition by the Bill of 
Rights * The Article* declared 

“That the freedom of speech, and debates or proceedings in Parliament 
ought not be impeached or questioned m any court or place out of 
Parbament ” 

Thus, the members of the Parliament have absolute right to freedom of 
speech m respect of debates and proceedings in the House ‘Subject to the rules 
of order in debate, a Member may state whatever he thinks fit m debate, 
however offensive it may be to the feelings, or injurious to the character, of 
individuals, and he is protected by his privilege from any action for bbel, as 
well as from any other question or molestation 

In India, the freedom of speech was granted to the members of the 
Legislatures m 1919 for the first time by the Government of India Act** 
This was subject to the rules and standing orders affecting the Chamber 
Tne privilege, however, did not extend to Committees The Government of 
India Act, 1935 enlarged the privilege of freedom of speech It said 

“Subject to the provisions of this Act and to the rules and standing 
orders regulating the procedure of the Federal Legislature, there shall be 
freedom of speech in the Legislature, and no member of the Legislature 

Bench tn Eltet’i acd case OQ a v.ritof error One cause of error stated was that 
words spoken in Parliament could only be judged in Partiament and not in the 
Kings Bench 3 State Trials, 332, cited m May, ’51 

7 4 Henry vm, C 5 

8 The Crown s view of the estenl o'the privilege was expressed m the Lord Keeper’s 

speech in reply to the Speaker’s petilion in 1593 inlhe following words ‘Privilege 
of speech IS granted, but you must know what privilege you have, not to speak 
every one what he listelh or what comethm his brain to utter that, but your 
pmilege is aye or no Wherefore. Mr Speaker Her Majesty’s pleasure is that 
if you perceive any idle heads that will not slick to hazard their own estates, 
which will meddle with teforniing the Omreh, and transforming the Common¬ 
wealth, and do exhibit any bills tosuch purpose, that you receive them not, until 
thevbc viewed and considered by those who it is filter should consider of such 
things and can better judge of them,’ Cited in Anson’s Law and Custom of the 
Constitution, Vol I.p 167 On the other hand, the Commons declared 
that every member hath freedom from all impeachment, imprisonment or 
molestation, other than by censure of the House itself for or concerning any bill, 
speakine or declaring of any matter or matters touching the paiharocnt ot 
parlfamenlary business. ’ Cited m May, *50 

9 I William and Marry Sess 2 c 2. 

10 May (op cit) p 53 \ 

H Section 67(7) granted privilege of freedoroof speech in the Central Legislature and 
section 72 D (8) granted the same to the Local Legislatures in identical terms. 
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shall be liable to any proceeding in any court in respect of anything said or 
any vote given by him in the Legislature or any Committee thereof_ 

The Government of India Act 1935 made two important improvements 
on the Act of 1919 in respect of the privilege of freedom of speech;_ 

(1) The privilege of freedom of speech was extended to the speeches 
made in Committees also. 

(2) The expression ‘by reason of his speech’ used in the Act of 1919 
was changed to ‘by reason of anything said’. It greatly enlarged 
the privilege. 

The Act imposed certain restrictions on the freedom of speech. 
Clause. (2) of Section 40 gave the Governor-General power to curtail the privi¬ 
lege in certain contingencies. It said:— 

‘If the Governor-General in his discretion certifies that the discussion 
of a Bill introduced or proposed to be introduced in the Federal Legislature 
or of any specified clause of a Bill, or of any amendment moved or proposed 
to be moved to a Bill, would affect the discharge of his special responsibility 
for the prevention of any grave menace to the peace or tranquillity of India 
or any part thereof, he may in his discretion direct that no proceedings, or 
no further proceedings, shall be taken in relation to the bill, clause or amend¬ 
ment, and effect shall be given to the direction.^® 

The freedom of speech was, again, subject to the rules and standing 
orders regulating the procedure of the House. The Governor-General 
in his discretion, after consultation with the President or the Speaker, as the 
case may be, could make rules to prohibit certain kinds of discussions.^* 

Thus, under the Government of India Act, 1935 the Indian Legisla¬ 
tures had not the full freedom of speech. The various restrictions which 
could be imposed by the Governor-General or the Governor, as the case may 
be, greatly narrowed the privilege. It was due to the reason that Indian 
Legislatures were only subordinate Legislatures and were not free and 
independent. 

The Indian Constitution 1950 grants the privilege of freedom of speech 
in the Legislatures in very wide terms. Article 105 (1) says:— 

‘Subject to the provisions of this Constitution and to the rules and 

12. Section 28 (1) The Provincial Legislatures were granted the same privilege by 
section 71 (1) of the Act. 

13. Similar restriction was imposed upon the Provincial Legislatures by see. 86 (2) of 
the Act. 

14. Section 38 clause (c) and (d). 
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standing orders regulating the procedure of Parliament, there shall be freedom 
of speech m Parliament 

Thus subject to the provisions of the Constitution and the rules and 
standing orders regulating the procedure of Parliament (or of State Legislature 
the case may be) there is full freedom of speech As our Legislatures are 
now the Legislatures of an independent and democratic State, it is necessary 
for them to have this privilege This privilege of the members of the Indian 
Legislatures IS wider than that of the House of Commons The freedom of 
speech m the House of Commons extends only to debates and proceedings 
in the House Wade and Phillips have expressed the opinion that the 
freedom of speech m Parliament relates only to words spoken by a member 
m the performance of hi5 duties as a member of Parliament and does not 
extend to casual conversation (though in the House) amongst members on 
private affairs In other words, the privilege of freedom of speech is enjoyed 
by a member only in respect of words spoken by him in the performance of 
his duties a» a member But in India the pnvjlege extends to anything said 
m the House, or any Committee thereof •• ‘Anything said’ is not confined 
only to the words spoken by members in discharge of their duties It is wide 
enough to cover conversation on private affairs also If a member uses 
insulling words towards another member m pnvate conversation in the House, 
the latter has no remedy against the former in a court of law The remedy 
against such wrong may be sought in the House itself 

The other point that needs to be enquired is as to whether the privilege 
is confined to the words spoken within the walls of the Chamber of a Legis* 
lature, or extends to the words spoken or written which, though beyond the 
walls of the Chamber, are ancillary to the debate or proceedings in the 
House or a Committee thereof In England, a Select Committee, appointed 
in the Session 1938-39, considered the question and said m its report that ‘the 
privilege is not confined to words spoken in debate or to spoken words, but 
extends to all proc*cdings in Parliament The term ‘proceedings m Parlia¬ 
ment’ has never been construed by the Courts, it covers both the asking of a 
question and giving written notice of such question, and includes everything 
said or done by a member m the exercise of his functions as a member in a 
Committee of cither House, as Well as every thing said or done in cither 

15 Articles 194(l)grantsihesanic pnvileBeiolhemembersorihe State LeBislaturo 

in identical terms „ 

16 See Art 9 of the Bill of Rights 

17 Wade and Phillips Constuutiona! Law (5th Edi) p 121 
Indian Constiiutlon Article 105f2> 
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House, in the transaction of parliamentary business.’^® However, this view 
does not appear to have found favour in Strauss’ case®® in which the House of 
Commons took the view that a letter written by a member to a Minister direc¬ 
ting his attention to matters of administration in a public corporation and 
criticising the same was not a ‘proceedings in Parliament’. 

In India, the privilege of freedom of speech is granted in respect of 
the speeches made in the Houses of Legislatures, and the immunity from 
court proceedings extends in respect of anything said or any vote given by 
a member in the House. The expression ‘proceedings in Parliament’ is not 
used in the Articles granting the privilege. It has been stated earlier that 
the words spoken within the walls of a Chamber are covered by the privilege 
and it includes all those acts which are done in connection with the 
proceedings of the House, such as, notices for Motions, Questions etc. 
The position in respect of ancillary acts to the debates and proceedings 
which are done beyond the walls of the House is not clear. But keeping 
in view the purpose for which the freedom of speech has been guaranteed, 
it should exterid - also to ancillary acts of the above nature. It was rightly 
held in Coffin Vs. Coffin ,an American case, that freedom of speech is 
not confined to delivering an opinion, uttering a speech or haranguing in 
debate, but extends to ‘giving a vote, to the making of a written report, and 
to every other act resulting from the nature and in the execution of the 
office. The same view was taken in R. V. Bunting^- where it was said that 
a, member is not liable in ordinary courts for anything he may say or do 
within the scope of his duties in the course of parliamentary business.”®® 

It is submitted that the same principle will apply in India also. 

The question as to whether the freedom of speech is subject to 
Official Secrets Act came for consideration in Duncan Sandys' case (1938). 

It was reported by the Select Committee that ‘disclosures by members in 
the course of debate or proceedings in Parliament cannot be made the 
subject of proceedings under the Official Secrets Acts.”®^ 

Thus complete freedom of speech is enjoyed by members within the 
walls'of the Chambers. Even if the speech of a member casts aspersions 


19. (1939-40) H. C. Paper 100. 

20 . See House of Commons Debates (1957) Vol. 591, No. 137, Cols 208-346. 

21. 4 Mass, 1, per Parsons C. J- 

22. 7 Ontario Reports (1884-85), p. 563, per O’Connor. J. 

23. See also Killown V Thomson, 103 U. S. 168. 

24. H. C. Paper (1939) 101. 
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on another Legislature, nc proceedings can be taken against him “ No^, 
It IS quite clear that no external interference can be made with the speech 
of a member in the House ‘But this freedom from external influence or 

interference does not involve any unrestrained licence of speech t\ithin the 
walls of the House’ *« Certain constitutional restrictions have been imposed 
upon the freedom of speech The freedom of speech granted by the 
Indian Constitution to the Legislatures is subject to two restnctions the 
provisions of the Constitution, and the rules and standing orders regulating 
the procedure of the Houses View has been expressed that the frecdoni 
of speech IS subject to Articles 19 (I) (a), 118, 121 (and Articles 208 and 
211 in the case of State Legislature)*’ It is submitted that the words 
regulating the procedure of the Parliament (or State Legislature), occunng 
in clause (1) of Articles 105 and 194 should be read as governing both 
“the provisions of the Constitution” and “the rules and standing orders” 
So read, freedom of speech in the Legislature is subject to the provisions 

of the Constitution relating to the procedure of the Legislature, that is, 
Articles 118 and 121 m case of Parliament, and Articles 208 and 211 in case 
of Stale Legislatures, and It IS not subject to the general provisions of the 
Constitution’* 

Article 118 gives power to each House of Parliament‘to make rules 
for regulating subject to the provisions of the Constitution, its procedure 
and the conduct of its business ’ This provision authorizes the Houses to 
curtail or modify the freedom of speech simply by the process 'of rule 
making But this rule making power of the Houses is not absolute H 
is limited by the provisions of the Con'titution as ii is in the United States 
Thus, if a rule made by a House violates a fundamental right, it may be 
declared invalid ” All the Legislatures have made their rules which have 
laid down a number of restrictions upon the freedom of speech 

No words or expressions should be used in the House which offend gainst 
the rules of debate or Power or lower the dignity of the House, or m any 

25 Privileges Digest (19S9) pp 79-80 

26 Anson Law and Custom of the Constilution Vol .1 p 170 

27 D D Btsu Commentary on IheConstitutionof India, (4th edi) Vol 2,p sgo 

2St SeeMSM SharmaVs Sri Knsban Sinha, AIR (1959) S C 395 tad Supreme Court 
special Reference No I of 1964 

29 MS V Ballinl44USI ^ 

30 Art 231 imposes the same resinction on the freedom of speech m State 

Legislatures 

31 See Rut'S of the Rules of Prewedoreand Coodoci of Business in the ffouse of 
People {19571 
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other way amount to an abuse of the freedom of speech. Such words and 
expressions are called ‘unparliamentary expressions.’®- When an 
‘unparliamentary expression’ has been used by a member, he may be asked 
by the Presiding Officer to withdraw it, or the latter may order its expunction 
from the debate.®® A member may be punished also for using unparlia¬ 
mentary expressions.®* 

Article 121 imposes another restriction on the freedom of speech in 
Parliament.®® It says :— 

“No discussion shall take place in Parliament with respect to the 
conduct of any Judge of the Supreme Court or of a High Court in the 
discharge of his duties except upon a motion for presenting an address to the 
President praying for the removal of the Judge. ” 

The object of this Article is to secure the independence of the judges 
of the Superior Courts. The Constitution makers attached so much 
importance to the independence of the Judiciary in this country that they 
thought it necessary to place them beyond any controversy except in the 
manner provided by Article 121”.®® The State Legislatures are absolutely 
prohibited from discussing the conduct of a judge. This prohibition has 
been embodied in the rules of procedure of all the Legislatures.®’ The 
prohibition of discussion of the conduct of a judge is in respect of the 
discharge of the duties by the latter. The duties of a judge are in part 
judicial and in part administrative. As the word ‘duties’ is not qualified by 
‘judicial’, the immunity extends to all those acts of a judge which are 
performed by him in the discharge of any duties imposed upon him by law. 
It is clear from the Article that the members are prohibited from discussing 

32. See, Kerala Legislature Secretariat. Unparliamentary Expressions (Expressions 
declared unparliamentary by the various Legislatures in India and in the Countries 
of the Commonwealth) Trivandrum (1958); Lok Sabha Secretariat, New Delhi 
(1958); A list of unparliamentary expressions; ibid 1963; Bihar Legislative 
Assembly. Patna: Unparliamentary E.xpressions in the Bihar Legislative 
Assembly (1957—61), 1962; Kerala Legislature- First Supplement to the booklet 
‘unparliamentary expressions published by the Secretariat in July 1968, Trivandrum 
1962. 

33 Sec rule 380 of the Rules of Procedure and Conduct of Business in Lok Sabha 
(1957). 

34. Rules 373 and 374 ibid. 

35 Art. 211 imposes the same restriction on the freedom of speech in a State 

Legislature. 

36 S. C. Special Reference No. 1 of 1964. 

'7 Rule 41 (2) (IX) of the Rules of the House of People and Rule 200 (V) of the Rules 
of the Council of States. 
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the conduct of a judge which is in the discharge of his duties and not bis 
pnvate conduct It was held, therefore, by the Committee of Privileges of 
the Bombay Legislative Assembly that Article 211 did not bar a question as 
to whether liquor permits had been given to Judges The second thing that 
IS clear from the Article is that it is only the conduct of the Judges of the 
Supreme Court and High Courts that the members are forbid¬ 
den to discuss and not that of the judges of the lower courts or other judicial 
ofBcers If any discussion takes place in respect of the conduct of the latter 
the constitutional provision is not violated However, any discussion m a 
I-egislature with respect to the conduct of any Judge of the Supreme Court or 
of a High Court in the discharge of his duties does not give cause for a legal 
action Clause (2) of lOS and clause (2' of 194 protect the members of 
Parliament and the State Legislatures respectively against such action It is 
the Presiding Officer of the House who is to see that this constitutional 
provision is not violated by the members If inadvertently or otherwise a 
speech is made within a Legislative C .amber which contravenes Article 12K®*’ 
Article 211 m case of State Legislatures) the House itself has the power of 
taking action against the member who made the speech The Presiding 
Officer may direct the withdrawal of the member from the House,” or he 
may name him for suspension,” or order expunction” of the offending part 
of the speech from the proceedings of the House, or the member may be 
asked to withdraw his remarks 


The pnvilege of freedom of speech is not confined to the members of 
Legislatures It extends to the persons who by virtue of the Constitution 
have the nght to speak in and otherwise to take part in the proceedings of a 
House of Parliament (or State Legislature as the case may be (or any 
Committee thereof” Thus, the Attomey-Gencral (and m State Legislature 
the Advocalc-Gcncral of that State) and a Minuter (who is not a member 

of the Legislature, or while he is speaking or taking part in the proceedings 
of the House of which he is not a member) and officers of the House enjoy 
this privilege It extendi to certain other persons also ‘ Witnesses, peti 
tioners, counsels and others are protected from molestation, threats, or legal 
proceedings on account of what they may have said or done m either House 
or a Committee thereof Such persons may be regarded as being participants 

33 (.953) of Ennibay Leg.,.,.. A»crnb.y 

4a Rule 374 ibid. 

41 Rule 380 ibid 

42. Cause (4) of Art. lOS and of 194 
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to that extent in proceedings in Parliaments.^® 

The above lines clearly point out the importance of the privilege of 
freedom of speech. But it should also be remembered thatjreedom of speech 
is not only a privilege, but it is a duty as well. It is the duty of a member 
not to do things prejudicial to the freedom of speech. On July 15, 1947, the 
House of Commons declared by resolution that “it is inconsistent with the 
dignity of the House, with the duty of a member to his constituents, and 
with the maintenance of the House, with the privilege of freedom of speech, 
for any Member of this House to enter into any contractual agreement with 
an outside body, controlling or limiting the Member’s complete independence 
and freedom of action in Parliament or stipulating that he shall act in any 
way as the representative of such outside body in regard to any matters to be 
transacted in Parliament; the duty of a Member being to his constituents 
and to the country as a whole, rather to any particular section thereof.”^* 

Thus the freedom of speech must be used by the members to discharge 
their duties as the representatives not only of their constituents but of the 
country as a whole. A member should not allow his speech to be influenced 
by any other consideration. If he allows it to be limited, controlled or influ¬ 
enced by extraneous considerations and acts as a representative of some 
outside body, he becomes liable for the breach of the privilege of the House, 
and in such cases serious action has been taken.*® 


43. May, op. cit p. 59 

44. May, op. cit p. 52 

45. Mudgal’s case: Journal of the Society of Clcrks-at-thc-Tablc ih Empire 
Parliaments Vol. 20 (1951) p. 16S 81. 


LAW COURTS AND EQUITY 


R S Menya, Lecturer 
University Law College, Chandigarh 

Law IS for the Rich We do not get just ce from the courts The liars 
are probable winners m cases Justice is expensive The witnesses seldom 
tell the truth 

These are the phrases which we generally hear from the general 
public specially the litigants 

In spite of the fact that we have regular legal system in our country 
and special persons knowing how to administer law are there to 
administer the law in the Law Courts but still we hear such things which 
go to show that there is some defect somewhere It becomes the duty of 
every law knowing and specially of those who administer the law to think 
calmly as to why this frustration, dissatisfaction and unreliability in the 
minds of litigating people 

There may be several other reasons also which are all not possible to 
be incorporated in this article but the mam thing to my mind is the 
limitations of the courts in administering the law The technicalities of 
procedure is the mam factor which gives rise to such like frustration and 
dissatisfaction No doubt there is a remedy for any wrong but to get 
the remedy, very corapli'ated procedure has to be gone through This 
procedure is unknown to the general public who go to the courts and 
they have to depend on the help of technical persons for keeping the 
procedure in order A little going awn, front the prescribed procedure 
mates the case altogether dilTerent Many poor people are unable to 
approach the courts but even those who do it with various difficulties have 
to face lot of trouble and botheration because the presenbed procedure is 

compheated 

Secondly there are on Equity Courts in mdia Hose courts who do 
try to go tnto the equity are only few. that rs the superior courts, while 
mfertor courts are always afraid of deeidiag cases on equity basis because 
the law and proeedare are dilferent Not only the lower courts, sometime 
the highest courts powers are also so limfed that they cannot decide 
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cases on the basis of equity. Let us take an example ; one goes in second 
appeal in the High Courts against the judgement of the lower appellate court. 
The party feels that whatever the defects are would be remedied by the 
High Court and whatever grievances they have, they will put before the 
court little knowing that the court sitting in second appeal cannot hear all 
what you wish to say rather more technically speaking the courts are barred 
from going into the facts in a second appeal unless and until a very strong 
case is made out where the court may be compelled to look into the 
facts. The second appeal can lie only on the following grounds and no 
other viz.:— 

(i) The decision being contrary to law or to some usage having 
the force of law. 

(ii) The decision having failed to determine some material issue of 
law or more having the force of law. 

(iii) A substantial error or defect in the procedure provided by the 
Civil Procedure Code or by any other law for the time being in 
force which may possibly have produced error or defect in the 
decision of the case upon the merits. 

Thus what we see is that as a general rule a second appeal lies on 
a question of law and the section expressly bars a second appeal on question 
of fact. There are various authorities on the point that there is no jurisdic¬ 
tion to entertain a second appeal on the ground of erroneous finding of 
fact (however gross or inexcusable the error may seem to be. What 
happens is that if there is no error or defect in the procedure, the finding 
of first appellate court upon a question of fact becomes final and the 
High Court is left with no power to look into the facts howsoever the party 
may try to bring the court round to bear him on facts. 

Now the evidence, statements, full record of the case is there before 
the High Court but due to hard technicalities the court has no power to 
go into it. 

Thus the question arises whether in a country like ours where the 
witnesses do not give their own statements but wish to giv'C the statement 
as may be beneficial to the party they are appearing for, where falsehood 
' but not the truth is thought to be proper to be stated before a court, where 
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the witnesses are tutored before going into the witness box, where the party 
IS afraid of callina truthful witnesses and where persons do not hesitate!! 
to mate false statements and where morals of the people are not so high. 
as to condemn a false \\ itness in public but m spite of all this the courts 
have no other option accepting to place their reliance on the testimony of 
such like people As a matter of fact most of the cases in Indian Courts are 
decided on hearsay evidence whiah though is inadmissible People say what ‘ 
they are compelled to say and not what they want to say and when they say^ 
what they are compelled to say it means they say what others say him to 
say which in turn all becomes a hearsay and the courts have to base their' 
decision on what they say Such circumstances necessitate that equity 
courts should be there So long courts will go on deciding cases sitting m 
their chambers, so long they will not try to go to the field work, unless 
they m each case where inspection of places can bring the court tolnght 
conclusions, make proper inspections on going on the spots, this fru'tration 
would go on The courts, unless they go little beyond the procedure and 
begin to decide cases on the bases of their own knowledge after verifying 
from various sources, the truth can really not lake the belter place People ate 
so much afraid and conv'nced that ihe cases are lost if real truth Is spoken 
This fear and conviction must go from the mind of the people The lawyers 
and the judges can alone make clforls to remove this wrong conception 
m the mind of people This can only be done by Equity Courts 




BOOK REVIEW 


INTRODUCTION TO MODERN HINDU LAW BY J. Duncan M. Dbrrett, 
Reader in Oriental Laws in the University of London, Oxford 
' ■ " University Press, 1963. 

J. Duncan M. Derrett is not unknown to India. He was Tagore 
Professor of Law for 1953. His learned and critical articles appearing in 
Indian Journal have thrown light on many a controversial topic of Hindu 
law. His erudite learning, analytical approach and deep insight do not fail 
to impress any one. His work under review is another brilliant instance of 
his great learning and deep insight. 

Doctor Derrett in the Preface to the Book informs uS' that he had 
primarily written the book for ‘the student of Hindu law for the examina¬ 
tions of the Universities of India and Pakistan and the University of London 
and also the student taking the Hindu law part-paper in the examinations 
for Call to the English Bar’. Dr. Derrett is very much right when he 
says that the Indian law student has a limited time at his disposal and in 
view of this the learned author has ‘eschewed extensive quotations from origi¬ 
nal sources and all distractions from the business in hand’. 

‘ Hitherto, Indian Universities mostly prescribe ‘Mulla’s Hindu law’ 
for the LL.B. examination. Mulla’s book is prescribed not because it 
is a good text book for the student, but because there is no better and suit¬ 
able text book available on the subject Mulla’s Hindu law is certainty a good 
book for the lawyer, but it is far from a text book that a gradute-student in 
law needs. There are other books, much smaller in size—and most of them 
have' that as the only merit—but none has been yet approved as a standard text¬ 
book by our Universities. Mayne’s work on Hindu law has been considered 
as classic and generations of students in LL.M. classes have read it and 
would continue to read it, even though its latest edition in the market is 
that of 1950. But, then, it is only to an exceptionally brilliant student' 
of the LL.B. class that we suggest to read Mayne—now for the uncodi¬ 
fied portion of Hindu law alone. Despite the fact that Mulla’s Hindu 
law is prescribed for the LL.B. students, not many of them, read it. Most 
of them read much smaller books, assortment of which is easily available 
in the market. Dr. Derrett has endeavoured to write a book which is 
not very lengthy, yet not very short. The book contains 534 pages dealing 
vvith Hindu law, 22 pages dealing with Hindu law m East Africa and 85 pages 
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contain texts of certain important statutes But then no standard work on 
Hindu law could be more concise than this, if it has not to lose the basic 
merit of clarity and neatness of exposition 

'Introduction to Hindu Law’ can now safely be prescribed as a text 
book for LL B students 


Dr Derrett has covered the entire subject under nine titles His 
tory. Sources and Application of Hindu law, Legitimacy and Rights and 
Duties Arising from Birth, Minority and Guardianship, Adoption, Marriage 
and Divorce, the Joint Family and Partition, Intestate Succession, Testa¬ 
mentary Succession, and Religious Endowments Ma>ne dealt with the subject 
under twenty titles The Nature and Origin of Hindu law, the Sources of 
Hmdu Law (Two Chapters), Marriage and sonship, Adoption, Minority and 
Guardianship, Early Law of Property, The Joint Family, Liability for Debts, 
Alienations, Partition, Succession under Mitakshara Law, Succession under 
Dajabhaga Law, The Hindu Women’s Right to Property Act, Exclusion from 
Inheritance Stridhan, Women’s Estate, Maintenance, Impartible Estate, Gifts, 
Wills, and Religious and Charitable Endowments Mulla dealt with under 
thirty-one titles The difference between Dr Derrett's treatment and that of 
Maync and Mulla is the difference of the new angle and the old Sources of 
Hindu law continue to be as important as they were But a decade or two 
ago. a teacher of Hindu law used to devote ten to fifteen lectures toLLB 
classes on Sources To day five to six lectures are considered suffiaent At 


a graduation stage m one paper of Hindu law, it is not expected of him that 
hewould go into the details of history and sources of Hindu law, nor it is 
necessary History and Sources of Hindu law may be profitably studied m 
detail m a paper on Legal History, but strangely enough very little is included 
of the History of Hmdu law m the paper which goes under the name and 
style of the Indian Legal History Since the present student of Hindu law 
in LLB classes is not expected to know more than a bare out-linc of 
history ard sources of Hindu law. Dr Derrett deals with the subject in 
twenty-nine pages Similarly the joint family, alienation of the joint family 
property and pariiiion of the joint family property arc dealt with in one 
chapter the Joint Family and Partition’ While legitimacy and 'rights and 
duties arising from births unique feature of Hindu jurisprudence, where- 
m child IS ^rn w ith property-are dealt with in a separate chapter The 
author himself gives an explanation for not givmg'Maintenance' a separate 
treatment I beheNC that it is harmful for the student to think of mainten¬ 
ance m the abstract The duly to maintain a wife, a widow, or a daughter 
V ^ dependents ,s not always 

^ r maimsnnnr ? maintenance of a 

wif., maintenance of children parents and so on ,n the appropriate chapter’ 

annlvticaTl^hnmu'* application of the 

analytical techniqu. Some of the expositions are brilliant, one is simply 
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impressed of the author’s critical faculties and great insight. Section 11 of 
the Hindu Minority and Guardianship Act, 1956, provides, ‘After the 
commencement of this Act, no person shall be entitled to dispose of. or 
deal with, the property of a Hindu minor merely on the ground of his or her 
being the de facto guardian of the minor’. Of this provision the learned 
author opines that two lines of interpretation can be taken. "But the second 
line of interpretation takes advantage of the words ‘entitled to dispose’ and 
interprets them strictly. No guardian by virtue of his guardianship has any 
title in the property of his ward, but his office, established by law, entitles him 
to make alienations which would bind the minor’s estate. The previous state 
of the law, by which, in certain circumstances, a de facto guardian was 
entitled to bind the minor’s estate, is not, it is submitted, altered by 
Section 11.” To take another illustration : the common belief is that the 
children of a void marriage which is declared void are legitimate by virtue 
of Section 16 of the Hindu Marriage Act, 1955 (see Mulla, p. 861-63) but Dr. 
Derrett does not think so. According to the learned author such children 
are “outside the scope of the relief since they would not have been ‘legitimate 
children of the parties to the marriage if it had been dissolved instead of 

having been declared null and void.’, for of course a void marriage cannot 

be dissolved.” 


The Hindu Marriage Act, 1955 avowedly does not talk of consent of 
the bride or bridegroom. Section 12 merely points out that if the consent of 
the petitioner is obtained by fraud or force the marriage is voidable. The 
peculiarity of the Hindu Marriage Act is that it does not attach legal conse¬ 
quences to certain acts which ordinarily should ensue for them. For instance. 
Section 5, Clauses (ii) and (vi) lay down that a boy below the age of 18 and 
a girl below the age of fifteen have no capacity to marry, and that a girl who 
is below the age of eighteen, cannot marry without the consent of the guar¬ 
dian. But if the marriage is performed in violation of these provisions, the 
marriage is none-the-less valid. Dr. Derrett opines that Section 11 ‘is not to 
be construed according to maxim exressio tmius est exiusio alteritis.' The writer 
feels that in certain cases a marriage can be declared void for want of consent. 
He takes two arguments : under the old Hindu law saukalpa on the part of 
the bridegroom was one of the necessary ceremonies; secondly, since Section 12 
provides that a marriage where consent is obtained by fraud or force is 
voidable, ‘the implication is, it is submitted, that where there is no consent 
at the time, and a party has no intention of marrying the other, the marriage 
is void and not merely viodable’. That this should be so, no one doubts. 
But whether that interpretation flows from the provisions of the Hindu 
Marriage Act, 1955 is very doubtful. But the suggestion is brilliant—indica¬ 
ting a line of argument, where the judicial interpretation may supply a 
lacuna in the statute. 
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As the title of the work indicates and as the author indicates in the 
Preface of the Book, ‘this book is an introduction to modern Hindu law’ In 
the Preface earlier the author asserts “It seems that the Sanskrit texts and 
iheiT translations and older interpretations now belong to the onentaUst and 
the legal historian Modem law has parted company in fact, if not always 
nominally, with the ancient sources” To a very great extent the assertion of 
the author is correct The codified portion of Hindu law is basically new 
But then the fact remains that one cannot appreciate (and comprehend) 
some of the provisions of codified law without a background of sastric law 
Take for instance, despite the fact that the Hindu Marriage Act, recognizes 
divorce, the Hmdu marriage basically still remains a sacrament, a kanayada 
nam this and this alone can explain absence of consensual element in the 
marriage tie Unlike English Common law, the Hindu mamagc cannot be 
impeached even now on the ground of non-consent of cither party The 
Hindu Succession Act. 1956 still provides separate set of heirs to the property 
of a Hindu male and Hindu female Different types of properties of a Hindu 
female, devolve differently U may be difficult to appreciate this provision 
unless one has some knowledge of old law The distinction that operated 
before 1956 between the ftriff/ianand women’s estate, continues to influence the 
law even to day But then a work which purports to be an mtroductioa to 
modem Hindu law and which is primarily written for the graduate students in 
law cannot afford to contain extensive quotation from ancient texts, if »t has 
not to lose its baste merit of a concise work Further, it is not true that the 
author has totally avoided a reference to ancient texts Certain provisions of 
non codified law are such which cannot be understood without a reference to 
some texts For instance, m dealing with ‘Reunion’ Brihaspati’s text cannot 
be avoided And the learned author quotes it verbatum The same is true 
elsewhere 

The author has also aioided decorating the pages of his work with 
citations of all the decided cases on a point In fact a graduate student is 
leasi concerned with all the cases , nor has he the time to consult them And 
n IS good not to frighten him by too many cases He reads (if he reads at 
all) only what we call, leading cases And if reads that much it is sufficient By 
quoting onl> the ‘most relevant’ cases the author makes a friendly approach 
and induces a student to read at least some cases 

One can say that the work under review is of high academic merit and 
would serve most usefully those for whom it has been written although the 
writer claims that he had not wntten the book for the lawyer But even a 
lawyer can greatly profit from the work Many a possibility of a new line 
of interpretation arc thrown by the author 

One vsishes that the teamed author brings out a cheap edition for 
students I have felt that the book is not within the reach of many students 
who would have like to possess a copy 


P Diwan 
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FKEEDOM OF THE PRESSi; A COMPARATIVE STUDY 


By 

G. C. Gandhi, m.a., ll.b. 

‘'Our liberty depeitds on the freedom of the press, 
and that cannot be limited without being lost." 

Thomas Jefferson. 

Tlie Iiistory of the Press is the story of man’s long struggle to 
communicate freely with his fellow men—to dig out and interpret news 
and to offer intelligent opinion in the market place of ideas.^ "The battles 
for a free Press are a part of the march of democracy.The tender plant 
of democracy can flourish only in an atmosphere where there is a free 
interchange of views and ideas which one not only has a moral right, but a 
moral duty to express. Democracy can thrive not only under the vigilant 
eye of its legislature, but also under the care and guidance of public opinion 
and the Press is, par excellence, the vehicle through which opinion can become 
articulate.* John Milton’s powerful defence of a free Press in his Areopagitica 
as early as 1644, has become hats classiats : ... . “as good almost 

kill a man as kill a good book; who kills a man kills a reasonable creature, 
God’s image; but he who destroys a good book kills reason itself.”® 

The freedom of the Press is closely connected with, and in fact forms 
part of, the general right of the freedom of speech and expression—the 
latter is the genus of which former is the species. In this sense, it is the 
‘Palladium of the civil, political and religious rights of an individual’ (Junius). 


»Sbri Gandhi is an LL.M. (Part 11) student. 

1 The introduction of the Press Council Bill in Rajha Sabha recently has once again 
focussed public attention on the much-discussed question of the freedom of the , 
Press in India. 

2. Edwin Emery ; “The Press and America—An Interpretative Historj- of Journa¬ 
lism” 2nd edn., p. (v). 

3. F. S. Siebert, J. E).: “The Rights and Privileges of the Press”, p. (vii). 

4 Report of the Indian Press Commission, Pt. I, (1954), p. 359. 

S. Quoted by Hood Phillips, "(Constitutional Law". 2nd edn., p. 520. 
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The central position of the liberty of the Press can best be understood from 
the following words of Isaiah Thomas 

“Should the liberty of the Press be once destroyed, farewell the 
remainder of our invaluable nghts and privileges’ We may next 
expect padlocks on our lips, fetters on our legs, and only our 
hands at liberty lo stave for our norse than Egyptian Taskmasters, 
Or—Fight our way to Constitutional freedom ”® 

This, then, is the importance of a free Press m a democracy But 
the freedom of the Press, like other freedoms, may at times be abused 
Necessary safeguards have, therefore, to be provided so that the liberty may 
not turn into licentiousness The Press as an institution, important as it is, 
is not superior to the system of Government under ivhich it operates but is 
subject to its laws and regulations The Press is the product of and not the 
master of democracy’*’ No doubt our social interest ordinarily demands 
the free propagation and interchange of vie s but circumstances may arise 
when the social interest in public order may require a reasonable subordination 
of social interest in free speech, expre$«ion and circulation of ideas, to 
the needs of our social interest in public order* “It cannot be overlooked 
that the Press is a mighty institution weiMmg enormous powers which arc 
expected to be exercised for the protection and good of the people but which 
may conceivably be abused and exercised for anti-social purposes by incitmg 
the passions and prejudices of a section of ihe people against another section 
and thereby disturbing the public order and tranquillity, or in support of a 
policy which may be of a subversive character It follows that no 
Government however strong and liberal it may be, can afford to give to the 
Press absolute freedom to disseminate its news and views, and some 
restrictions have, of necessity, to be imposed In this context, the followmg 
observations of Mons Lopez lu his report to the Economic and Social 
Council of the United NaUons, quoted by the Indian Press Commission, 
deserve to be mentioned 

what IS objectionable is the imposition of arbitrary and 
unnecessary restnctions and not necessarily the restrictions 
themselves If it is true that human progress is impossible 
Without freedom then it is no less true that ordinarily human 

6 A recent stitement of the value of a free Preis is contained in the opinion of Chief 
Justice Hughes of the U S Supreme Court in Near v Minnesota, 233 U S 697 
(1931) 

7 Harold L. Ickes t “Treedom of the Press Today*, p 41 

8 Vi endrav Slate of Punjab. AIR 1957 SC 896. 

9 S.R.DassCJ (as he then was) in Virendra v State of Punjab AIR 1957 SC896- 
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progress is impossible without a measure of regulation and 
discipline. Indeed one might say that the restrictions are 
essential to the preservation of the freedom itself and that what 
makes freedom usable as a factor of human progress is the 
existence of essential compensatory limitations. At this stage of 
human progress, freedom, like atomic energy, would be an anarchic 
and unmanageable force save when it is placed under adequate 
control."^° 

Here we reach the crux of the question If in the social interest of 
public order and 'for the preservation of freedom itself’, some restrictions have 
to be imposed on the liberty of the Press, what kind of restrictions these are 
going to be and what will be the test of 'reasonableness’ with respect to the 
freedom of Press? It is obvious that some restrictions like pre-censorship.may 
be imposed on the Press which by their very nature cannot be applied to the 
individual. Again, is the Press, as a special organ of publicity, to enjoy some 
privileges and immunities not enjoyed by ordinary citizens or is the freedom 
of the Press 'to be as wide and no wider than that of the individual’s? 
These and divers other problems connected with the Press have been solved 
differently in various countries. There is sometimes a talk that the Press 
in India does not enjoy the same amount of liberty as it does in some other 
advanced democracies. It, therefore, becomes necessary to examine the 

ambit and scope of the concept of‘freedom of the Press’as is understood m 

a few other countries, and then to see whether the freedom of the Press, 

as interpreted by our Supreme Court, compares favourably or unfavourably 

with these other countries. 


POSITION IN ENGLAND.” 

In the words of Dicey, English Law in general 

recognizes no special privilege on behalf of the 'Press’, if by that term rs 
meSt, in conformity with ordinary language, periodical literature in general, 
and particularly the newspapers. In truth, there is little in the statute-book 
which can be called a 'press law’. The law of the press as it exists here is 
merely a partofthe law of libel.”” Writers in the press are, therefore, like 

“i^~'s^cport of the Indi .n Pre?^ Commission, Part I, 1954, p. 358. 

I P i.nd freedom of speech and liberty of the Press have been secured after a 

11. In England. struggle Dctwccn the public and the Crown. A short but 

very long and SS Constitutional History of England by 

“T.rS! vol. n. S.. M. S. M. Sh.™. V. S. K. SI,*., AIR 

p Sr .d„..pp. 240.24,. For cx«p0=.4 .0 .bis. 

scc c. g.. Libel Act. 1845 and Newspaper Libel and Registration Act. 1881 
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every other person, subject to the law of the realm and nothing else. 
‘'Indeed, the simplest way of setting forth broadly the position of writers in 
the press is to say that they stand at sttbstantially the same position as letter^ 


It may be noted that the position m England is in marked contrast 
to that obtaining m USA, or France where ‘press law’ has long 
constituted and still constitutes to a certain extent a special department of 
legislation 


What constitutef 'freedom of the Press** 

The expression ‘freedom of the Press’, if it can be used with reference 
to English law, is understood in a different sense from some other countries 
like USA “The liberty of the press”, says Lord Mansfield, “consists 
in printing without any previous licence, subject to the consequences of 
law "J* “The Law of England” savs Lord EHenborough, “is a law of 
liberty, and consistently with this liberty we have not what is called an 
imprimatur, there is no such preliminary licence necessary, but if a man 
publishes a paper, he is exposed to the penal consequences, as he is in every 
other act, if it be illegal ”** BlacKstone is even more clear and specific 
"The liberty of the Press is indeed essential to the nature of a free state, 
but this consists m laying no pornoar resframrs upon publications, and not 
in freedom from censure for crimmat matters when published Every free 
man has an undoubted right to lay what sentiments he pleases before the 
public to forbid this is to destroy the freedom of the Press, but if he 
publishes uhat is improper, mischievous, or illegal, he must take ibe 
consequences of his own tementj ”*• 


■^cse dicta show at once that the so-called liberty of the Press m 
^ mere application of the general principle that no man is 
punishable except for a distinct breach of the law. This principle is radicaUy 
licence or censorship by which a man is 
1 e xom UTiteng or printing any thing which he thinks fit, and is aho 
p^se in spirit to ^ny regulation requiring from the publisher of an 
or mary newspiper a preliminary deposit of a certain sum of money 


13 Ibtd p 249 

14 TheKisgv Dean of St Asaph ( 1784 ) JT R 428 {DOte) 

15- The King v Cofabeti(J80i) 29 Si Tr l;Sec Odgets, **L«beI and Slander" 3fd, edn . 

p 10 

16. Commentaries on ihe Law of EngUnd, IV, p 151 
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Hence, with one exception,” no such thing is known to English Law as a 
licence to print, or a censorship either of the Press or of political 
newspepars. 

This negative concept of the freedom of the Press in England, i. e., 

no previous restraints, to historical reasons. Soon after the 

introduction of the art of printing, a series of proclamations and statutes 
began to be issued to restrict and control printing. Under the prerogative 

and later by the Licensing Act, 1962, printing was a monopoly and was only 

permitted under licence. The freedom of the Press was assermd by men 
Pike Milton who advocated the abolition of this system of licensing and 
ore-censorship. In 1695. this Act lapsed and the Commons refused to renew 
it, “not so much out of the respect for freedom of expression but rathej 
because experience showed that licensing did not succeed in its objec . 
Since then the freedom of the Press has consisted m printing without licence. 
!"b ect to the consequences of ordinary law. and there has been no 
Viir. r.f thp Press thouah the government has at times, (as in th-^ late 

WaSrheen given limited powers of censorship during national emergencies « 
Wars_), g , 1 r tUo Wnrld War II censorship was imposed on the 

Thus at the outbreak hoover be noted that 

Press under Defence Regu . restricted to matters relating to 

before long, the scope of _ fUg publication of other matters 

free from previous restiaint, subject lo pro 
publication.'^® 

POSITION IN U. S. A. 

r unlike Eneland, the freedom of speech 

. ,-11 * omrPrSrirnve been separately and specifically safeguarded 

ofstage plays by Lord Chamberlain. See 

Theatres Act 1843 Law”, 2nd edn., p. 520. 

j?m”°°introduction to of the Press’ is understood 

Whereas it is broadly true f'^^^^Uer of enactments which give the 

in England in a For example, the defence of apology is 

Press some not contained in a public newspaper or other 

only available in an f^ct i843. Similarly, qualified privilege attaches to 

periodical publication ; Libel Act i« Kingdom of a wide 

reports in newspapers or transacted at home, in the Common- 

\Zse of matters of efamation Act. 1952 , s. 7 and Schedule, 

wealth or by international org j „ts amount to a special law for the Press, 

Bum cannot be defendant in an action for defamation can 

p. 250. 


18. 

19 . 

20 . 
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m the Federal and most of the State Constitutions The First Amendment to 
the Federal Constitution provides that "Congress shall make no law 
abridging the freedom of speech, or of the Press” This affords protection 
against unfriendly legislation by Congress The people of the States also have 
guarded these freedoms with jealous care, by provisions of similar import 
in their several constitutions and a consntutional principle is thereby establi¬ 
shed which is supposed to form a shield of protection to the free expression 
of opinion in every part of the land ** Thus the Constitutions of 33 out of 
48 federating States separately and specifically mention liberty of the Press m 
addition to the freedom of speech while the remaining states content them¬ 
selves by providing for speech only** 

The 'Press’ in this context, has been inte»‘preted to comprehend 
any form of publication (including leaflets or pamphlets) which affords a 
vehicle ol information and opinion,** and the freedom has been held to 
comprise not merely the liberty of publication but also of arculation **-** 
A publication containing nothing of possible value to society is as much 
entitled to protection as the best literature ** 

1 Although the First Amendment does not itself lay down any 
qualifications upon the liberty of the Press guaranteed therein, the United 
States Supreme Court has repeatedly held that the constitutional provisions 
do not permit the free and unlimited publication of any thing at any 
time That there is a distinction between the liberty of the Press and 
licentiousness is consistently pointed out, although nowhere is an attempt made 
to set forth an infallible test for determining the duiding line** 

Chief Justice Parker m CommoimeaUh versus Blanding,*'’ thus interpret¬ 
ed the conslnutional guarantee regarding the freedom of the Press 

‘ The Itbern of the Press, not its licentiousness, this is the construc¬ 
tion which a just regard to the other parts of that instrument 
21 Cooley » Conslilviiotial I iimtaliens, 8lh edo.ll.Vol p 876 

22. For details see ibid, pp 876*880 Atteniion is also invited to the 14th Amendment 
which provides Inter aha that No Suie shall make or enForce any law which shall 
abridge the privileges or immamties of citueni of the United States , nor shall any 
Slate deprive any person of l> I c, liberty or property, a/lAowrfi/eproceJJ of law 
In Crosjran r Amtrieon Press Co (1936) 297 U S 233 (249), the U S 
Supreme Court has Interpreted it so as to include the liberty of the Press ‘ it 
IS evident that by the First Amendment it was meant to preclude the national 
government and by the 14th AmetidtRet>t to preclude the States, from adopting any 
form of previous restraint upon panted publications or their circulation 

23 Lovell V GriRin (1938) 303 U S 444 Hague v C. I O (1939)307 U S 496 

24 Ex parte Jackson (1878) 96 U S 727 

25 Winicrsv N Y (t948)333 U 5507 

26. Sicbert ‘ The Rights and PriviUgesof the Press', p 7 
27 3 Pick. 304 313 (Mess 1825) 
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(the constitution^, and to the wisdom of those who founded it, 

requires.The liberty of the Press was to be unrestrained, but 

he who used it was to be responsible in case of its abuse, 
like the right to keep firearms, which does not protect him 
who uses them for annoyance or destruction.” 

In Gitlow Vs. New York,~^ the Supreme Court had to pronounce 
upon tlie validity of the law of criminal anarchy. The Court in a majo¬ 
rity judgment expressed themselves as follows; 

‘Tt is a fundamental principle long established that the freedom of 
speech and of the Press which is secured by the Constitution 
does not confer an absolute right to speak or publish without 
responsibility whatever one may choose, or an unrestricted and 
unbridled licence that gives immunity for every possible use of 
language or prevents the punishment of those who abuse this 
freedom... Reasonably limited—it hot said by Storey—this 
freedom is an inestimable privilege in a free Government. With-' 
out such limitation, it might become the scourage of the Re¬ 
public ” 

In a still recent case,*^® the U. S. Supreme Court has stated: 

‘Tt is recognized that punishment for the abuse of the liberty accord¬ 
ed to the Press is essential to the protection of the pubh'c, and 
that the common law rules that subject the libeller to responsi¬ 
bility for the public offence, as well as for private injury, are 
not abolished by the protection extended in our Constitutions.” 

IL If the constitutional guarantee regarding the liberty of the Press, 
as interpreted by the U. S. Supreme Court, protects only Liberty and not 
its abuse, the question naturally arises at what stage can it be said that 
the Press has abused and over-stepped the bounds of liberty ? 

Clear and Present Danger Test 

In Schenck Vs. United States^°, Mr. Justice Holmes thus laid 
down the doctrine of clear and present danger as a solution of the said 
problem ; 

“The question in every case is whether the words used are used in 
such circumstances and are of such a nature as to create a clear 


28. 1925 S. Cl J. 

29. Near v. Minnesota, (1931) 2S3 U.IS. 697. 

30. (1919) 249 U. S. 47. 
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and present danger that they wjH bnng about the substantive eviJs 
that Congress has a nght to prevent ’* 

In a still later case**, involving publication of a newspaper, it was said 
that the language quite similar to that m the Schmek case perhaps “might 
be said or wntten even in the tune of war in circumstances that would not 
make it a crime ” 

The test of clear and present danger is obviously somewhat vague as 
recognized by the U S Supreme Court itself in Whitney Vs Cahfomicf ^, 
in which Brandies J , observed . 

“This court has not yet fixed standards bv which to determine when 
a danger shall be deemed to be clear and what degree of 
evil shall be deemed sufficiently substantial to justify resort to 
abridgement of free speech and assembly as the means of 
protection ” 

Mr Justice Black in Bridges Vs Cobforma^ referred with approval 
to these remarks of Brandeis J , and went on to say “Nevertheless the 
clear and present danger language of the Scftenck case** has afforded praett 
cal guidance in a great variety of cases m which the scope of constitutional 
protection of freedom of expression was in issue What finally emerges 

hom clear and present danger cases is a working principle that the sub 
stantive evil must be extremely serious and the degree of imminence 
extremely high before utterances can be punished" Four judges of the 
Supreme Court, however, gave a dissenting opinion They said “The 
Constitution is not a mere formulary Nor does it require displacement of 
an histone test (the test of reasonable tendency) by a phrase (clear and 
present danger) which first giined currency m J919 Schenck case, 

(jupro) ” 

It will thus be observed that there is diversity of opinion even m the 
United States about the application of clear and present danger test ** 

However, il would appear from a review of other American cases that 
the U S Supreme Court has recognized the nght of the State, in exercise of 

31 Prohwarkv U S, 249 U S 204(19191 For funhercase*emphasmngtheimpot' 
lance of the ‘natural tendency and reaionaWy probable effect* of laosuage, see Debs 
» \J S 249 U S 211(1919, and Abrams V US 250 U S 616 

32. 274 U S 35711927) 

33 314 U S 232(1941) 

34 (1919) 249 u S 47 j 

35 S« Ni,„ , suu AIR »S3 All m M p 315 fot a larthtt iliKPl.sIoii atool 

ihtt. I 
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its police powers, judging by the ‘dear and present danger’ test, to restrict 
the freedom of speech and the Press where such expression or publication 
is likely to incite people commit crimes or to disturb the public peace.^s 

III. Ingredients of‘Liberty of the Press ' 

The early American judges adopted the theory of the eminent English 
authorities like Blackstone, Lord Mansfield and Kenyon that the ‘liberty of 
the press consists in printing without any previous licence, subject to the 
consequences of the law’. In 1788, this view was expressed in a case in 
which a newspaper editor was summarily-punished for contempt of coiut.” 
That the same idea has seeped down to recent times is' evidenced by the 
opinion of Mr. Justice Holmes, when in 1906 he declared : “The main pur¬ 
pose of such constitutional provisions is ‘to prevent all such previous 
restraints upon publications as had been practised by other governments.®* 

Several variations of the Blackstonian theory can be found in the 
American interpretation of the free-Press provisions. It has been held that 
the only restraints that are illegal under the Constitution are those which 
were unknown to the Common Law as it existed in 1694, the date of the 
abolition of the licenser.®® 

In recent years, however, both judges and text writers have attacked 
the Blackstone theory as too narrow a definition for a democracy. It has 
been pointed out that when the fathers of the Constitution inserted the 
free-Press provisions they had just emerged from the harrowing, experiences 
under’ the prosecutors of George III, and that one of their main objects was 
to abolish the odious seditious libel.*® 

Cooley, in his Constitutional Limitations, Vol. II, writes at p. 885 : 

«<.it is nevertheless believed that the mere exemption from 

previous restraints'cannot be all that is secured by the constitu¬ 
tional provisions, inasmuch as of words to be uttered orally 
there can be no previous censorship, and the liberty of the press 
might be rendered a mockery and a delusion, and the phrase 
itself a byword, if, while every man was at liberty to publish 
what he pleased, the ' public authorities might nevertheless 
punish him for harmless publications.’’** 

36. Thornwill v. Alabama. 310 U. S. 88 (1940). 

37. Respublica v. Oswald, 1 Dallas 319 (Pa., 1788). 

38. ’ Patterson v. Colorado, 205 U. S. 454 (1906). 

39' Oswald’s case, 5tt;5ro. 

40 Sec Henry Schofield, “Freedom of the Press in the United States”, 67 (1914). Sec 
also Schenck’ v. case supra. 

41 See also Emerson and Haber: “Political and Civil Rights in the United States”, 

■ 2nd cdn., Vol. I, P* 272. 
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It will thus be seen that according to the modern interpretation, the 
liberty of the Press in the United States is not limited to the Blackstonian 
idea of laymg no previous restraints It also affords immunity from subsequent 
punishment in all situations which do not come within the permissible 
limitations of the right ** In Bridges Vs Cahfornia,** the Supreme 
Court observed 

“The First Amendment cannot reasonably be taken as approving 
English practices prevalent at the time of its adoption, but on 
the contrary, the unqualified prohibitions laid down by the 
framers thereof were intended to give to liberty of the Press, 
as to the other liberties, the broadest scope that could be 
countenanced in an orderly society “ 

The concept of freedom of the Press which emerges from all this has 
been stated thus 

"The constitutional liberty of speech and of the press, as we 
understand it, implies a right to freely utter and publish what¬ 
ever the citizen may please, and to be protected against any 
responsibility for so doing, except so far as such publications, 
from their blasphemy, obscenity, or scandalous character, may 
be a public offence, or as by their falsehood and malice they 
may injunously affect the standing, reputation, or pecuniary 
interests of individuals Or, to state the same thing in some¬ 
what different words, wc understand liberty of speech and of 
the press to imply not only liberty to publish, but complete 
immunity from legal censure and punishment for the publication, 
so long as it is not harmful in its character, when tested by 
such standards as the law affords . 


42. Cbaplmskyv New Hampshire, (1942) 3IS U S S68 (572) 

43 (1941) 3H U S 23X 

44 Cooley Constitutional LtmUations Vol 11 8thedi\,p 886 The(oUowingcon¬ 
cept of the freedom of the Press, as evolved by the American Press Commission 
was quoted with approval id Express Newspapers etc v Union, AIR 195% SC 578 
‘As with all freedoms press freedom means freedom from and freedom for A 
free press is free from compulsion from whatever source, governmental, or social, 
external or internal From compulsions, not from pressures, for no press can be 
free from nressure except in a tnoribund society empty of contending forces and 
beliefs These pressures however, sf they ate persistent and distorting—as 
ficanaal clerical popular, institutional pressures may become—approach 
compulsion, and something is then lost from effective freedom which the Press 
and the public must unite to restore •• After a review of American cases, their 
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IV. Position in times of War: 

The concept of freedom of the Press, as outlined above, obtains 
primarily in times of peace. In war-time when the very security of the 
State is at stake, the necessity and justification for some previous restraint 
upon publication of prejudicial statemants can hardly be questioned. 
During the World War, federal statutes were enacted with the purpose of 
preventing any interference with the government in the pursuit of its war 
activities. Some of these made it a criminal offence to hinder or obstruct 
government operations either by act or word.^s The United States Supreme 
Court held that such statutes were justified by the existing emergency and 
did not violate the constitutional provision protecting freedom of speech and 
of the. press.*® In Schenck Vs. United States*’’, Mr, Justice Holmes, in 

delivering the opinion of the court, said : “.When a nation is at 

war, many things that might be said in time of peace are such a hindrance 
to its effort that their utterance will not be endured so long as men fight 
and that no court could regard them as protected by any constitutional 
right”. 

Accordingly while in times of peace, any form of previous restraint 
would be unconstitutional, in times of war, censorship may be imposed, say, 
to prevent obstruction to military recruitment,*® or publication of news 
relating to location of troops, or to prevent actual obstruction of war 
efforts,** or to prevent incitement to acts of violence to the government.*® 


Lordship of our Supreme Court in the above-cited case themselves summarised the 
concept of freedom of press in the United States, in these words : 

“It is clear.that in the United States : 

(a) the freedom of speech comprehends the freedom of- the press and the 
freedom of speech and press are fundamental rights of the citizens ; 

(b) the freedom of Press rests on the assumption that widest possible dissemi¬ 
nation of information from diverse and antagonistic sources is essential to 
the welfare of the public; 

(c) such freedom is the foundation of a free government of a free people ; 

(d) the purpose of such a guarantee is to prevent public authorities from assum¬ 
ing the guardianship of the public mind ; and 

(e) freedom of the press involves freedom of employment or non-employment 
of the necessary means of exercising this right i, c., freedom from restriction 
in respect of employment in the editorial force. 

45. Cooley’s Constitutional Limitations, p. 904. 

46. Schenck v. U. S., 249 U. S. 47 ; Debs v. U. S., 249 U. S. 211. 

47. 249U. S.47. 

48. Schenck’s case supra, and U. S. v. Pelley, (1943) 318 U. S. 764. 

49. Near v, Minnesota, (1931) 283 U. S. 697. 

50. Gompers v. Buck Stove Co., (1911) 221 U. S. 418 (439). 
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V. Tax on Newspapers^^ 

One important incident of the broad meaning now given to the 
constitutional guarantee regarding the freedom of speech and of the press 
by the United States Supreme Court is that ‘freedom of the Press* implies 
immunity not only from censorship but also from any other form of previous 
restraint ** Thus in Grosjean Vs American Press Co a statute imposing 
a license tax for the privilege of engaging in the business of publishing 
advertisements in any newspapers having circulation above a fixed volume, 
has been invalidated on the ground that it abridges the freedom of the 
press in contravention of the 'due process* clause The Court further 
observed 

“ It IS not intended to suggest that the owners of' 

newspapers arc immune from any of the ordinary forms of 
taxation for support of the government But this is not an 
ordinary tax The tax here involved is bad not because »t 
takes money from the pocket of the appellees It is bad 

because, in the light of its history and of its present setting* 
It 1 $ seen to be deliberate and calculated device in the guise of a 
tax to limit the circulation of information to which the public is. 
entitled by Virtue of the constitutional guarantees .'* • 

It follows from the above that though taxes deliberately calculated to 
restrict the freedom of the press are unconstitutional the press is not in any 
the better position than individuals as to the liability to pay non’discriminatory 
taxes’ on the busmess of printing and publication,” Thus the Press m 
Amenca is not immune from the ordinary forms of taxation for support 
of the Government, nor from the application of general laws relating to 
industnal relations •• 

Murdock V Pennj^honia” was a case of licence free for the sale of 
religious books and Mr Justice Frankfurter, m his dissenting opinion 
observed. 


SI Tbe Aniencaa law under this bead IS of special importaoce to us id India as similar 
questions have recently been raised m our Supreme Court See e g, Express 
Newspat>ersv Union AIR 1958 SC578,Sakai Papersv Union,AIR 1962305 
52. Near v Minnesota, supra, and Jones v, Opelika, (1943) 319 U S 103 

53 (1936) 297 U 5.233(249) > 

54 Assoaated Press V N U R. B (1937)301 U S. 103 

55 Ibid See also Express Newspapers’case, A I R*1958S C.578., 

56. (1942) 319 U S 105 at p 136. 
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"A tax upon newspaper publishing is not invalid simply because it 
fails upon the exercise of a constitutional right. Such a tax 
might be invalid if it invidiously singled out newspaper publishing 
for bearing the burden of taxation or imposed upon them in 
such ways as to encroach on the essential scope of a free 
Press.” 

It is thus ^^czrXhzlthtbusmessof the Press, as distinct from Press as 
a vehicle of information^ is not immune from regulation, and the publisher of 
a newspaper has no special immunity from the application of general laws 
e g., against a combination in restraint of trade.®^ 

Similarly, laws regulating the payment of wages have been held as 
not abridging the freedom of speech or the liberty of Press.®* 

POSITION IN SOME OTHER CONSTITUTIONS.®* 

Article 5 (1) of the West German Constitution provides :— 

“The liberty, of the press .... is guaranteed. There is no 
censorship.” Article 21 of the Czechoslovak Constitution (1948) says that 
the “freedom of the press is guaranteed. It is not therefore permitted as a 
rule to subject the press to prior censorship.” The Constitution of Japan 
in Article 21 lays down: “Freedom of ... . speech and, press and 
all other forms of expression are guaranteed. No censorship shall be 
maintained.” Even the Soviet Constitution, in Article 125, provides that 
the freedom of the press is guaranteed by law to the citizens of U. S. S. R. 
“It is guaranteed,” says the Constitution, “in order to strengthen the 
socialist system.”®®' 

Provisions authorising placing of legislative restrictions on the freedom 
of speech and the press in the interest of public order are also to be found 
in the written constitutions of some countries. Thus the French and Swiss 


57. Associated Press v. U. S., (1945) 326 U. S. 1. See also Oklahoma Press Publishing 
Co. V. Walling (1945) 327 U. S. 186 at p. 194; 

58. Day-Brite Lighting Inc. v. Missouri, (1952), 342 U. S. 421 at p. 423. 

59. It is not proposed to discuss in any detail the position regarding the freedom of the 
Press in these countries Only a brief account of the relevant constitutional provi¬ 
sions is here given so as to make the comparative study complete. 

60. In Russia and other communist countries, the Press is generally believed to be 
Government-controlled and, thererorc, the constitutional guarantee regarding the 
‘liberty of the Press’ appears to be illusory. In contrast to this view, sec a new 
and stimulating study by Douglas Hyde : “The Press and the Party”, where the 
author has tried to show that the role of the Press in communist countries “is 
much more than the possible one of merely mirroring the mind of Government ; 
that it works according to certain principles and that its aims have been clearly 
defined”; 
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constitutions guarantee free communication of ideas, subject to the 
responsibility of an individiml for any abuse of this freedom as determined 
by law. The Constitution of United States of Maxico says that no law 
shall restrict the liberty of the Press which shall be limited only by respect 
due to private life, morals and public peace The Constitutions of Eire and 
Burma lay down that the fight of citizens to express freely their convictions 
and opinions is subject to law, public order and morality The Brazilian 
Law provides for punishment for misuse of the freedom of the Press 
and the definition of misuse inc'udes inler alia (i) publication of 
articles or other items involving violent procedure to subvert public order, 
and (ii) instigation to commit crimes 

POSITION IN INDIA 

Before the Present Coostitutioo 

Prior to the advent of the present Constitution, there was no 
constitutional or statutory cnunaalion of the freedom of speech of the 
subjects or the liberty of the Press Even in the famous Proclamation of 
Queen Victoria made in 1858 after the British power was firmly established 
in India, there was no reference to the freedom of speech or liberty of the, 
Press, although it was announced that 

“none be in any wise favoured, none molested trr disquieted by reason 
of their Religious Faith or Observances, but that all shall alike 
enjoy the equal and impartial protection of the Uw . *’ 

Indeed during the British period of our history the Press as such had 

no higher or better rights than the individual citizens In Arnold t 
Emperor*^ which was a case of an appeal of the editor of a newspaper 
against h« conviction for criminal hbel under Section 499 of I P C, 
Lord Shaw of Dunfermline, in delivering the judgment of the Pnvy 
Council, made the following observations (at p 169) 

“Their Lordships regret to find that there appeared on the one side 
in this case the timc-wom fallacy that some kind of pnvilege 
attiches to the profession of the Press as distinguished from the 
members of the public The freedom of'the journalist is an 
ordinary part of the freedom of the subject, and to whatever lengths 
the subject m general may go, so also may the joumabst, but 
apart from statute law, his privilege IS no other and no higher 

4lIndAppM9 AIR19J4PCU6. 
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The responsibilities which attach to his power in the dissemination 
of printed matter may, and in the case of a conscientious 
journalist do, make him more careful : but the range of his 
assertions, his criticism or his comments, is as wide as, and no 
wider than, that of any other subject." 

After the Constitution : 

I. Then came our present Constitution on 26th January, 1950. The 
relevant portions of Article 19, as it now stands, are as follows : 

“19 (1) All citizens shall have the right — 

(a) to freedom of speech and expression ; 

••• 

(2) Nothing in sub-clause (a) of clause (1) shall effect the 
operation of any existing law, or prevent the State from making 
any law, in so far as such law imposes reasonable restrictions 
on the exercise of the right conferred by the said sub-clause 
in the interests of the security of the State, friendly relations 
with foreign States, public order, decency or morality, or in 
relation to contempt of court, defamation or incitement to an 
offence 

It will be noticed that this Article guarantees to all citizens freedom 
of speech and expression but does not specifically or separately provide for 
the liberty of Press. It has however been held by our Supreme Court in a 
number of cases that the liberty of the Press is implicit in the freedom of 
speech and expression which is conferred on a citizen by the said Article. 

Thus in the leading case of Romesh Thapar Vs. State of Madras,^^ 
the Supreme Court observed that the freedom of propagation of ideas 
which is undoubtedly included in the general freedom of speech and expression 
as ensured by freedom of circulation is as essential to that freedom as the 
“liberty of publication. Indeed, without circulation the publication would be 
of little value.” In Brijbhushan Vs. State of Delhi the Supreme Court held 
that the liberty of the Press is an essential part of the right to freedom of 
speech and expression declared by Article 19 (l)(a). This view was reitera¬ 
ted in subsequent cases'* as that it is now firmly established that the freedom 
of speech expression includes within its scope the liberty of the Press. 

195 o'sC 124. 

63. AIR 1950 SC 129. ■ 

64. Virendra’s case (AIR 1957 SC 896); Express Newspapers v. Union (AIR 1958 SC 
578); Sakai Papers v. Union (AIRil962 SC 305), 
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In conforniity with the judicial opinion following are the observations 
of the Indian Press Commission** 


“This freedom e , freedom of speech and expression) is stated 
in wide terras and includes not only freedom of speech which 
manifests itself by oral utterance, but freedom of expression, 
whether such expression is communicated by written word or 
printed matter Thus, freedom of the Press, particularly of 
newspapers and periodicals, is a species of which the freedom 
of expression is a genus There can, therefore, be no doubt 
that freedom of the Press is included in the fundamental nght 
of the freedom of expression guaranteed to the citizens under 
Article 19(1) (a) of the Constitution ’* 


Two things should be noticed in this connection First, a non*citixen 
running a newspaper is not entitled to the tundamental nght to freedom of 
speech and expression, and therefore, cannot claim as bis fundamental nght, 
the benefit of the liberty of the Press Second, being only a right flowing 

from the freedom of speech and expression, the liberty of the Press jn India 
stands on no higher footing than the freedom of speech andj expression of a 
citizen, and that no privilege attaches to the press as such, that is to say, as 
distinct from the freedom of the cttiz<*n ** In this context, the words of 
D, Ambtdtoi »,ok,n in tht Constiluent Assanbly dwrvc to be mentioned 

- . the press has no special nghls which are not to be given or 
which are not to be eierciscd by the citizen inBhis individual 
capacity The editor of a press or the manager are all citizens 
and therefore when they choose to write m newspapers, they 
are merely exercising their right of expression, andim my judg¬ 
ment, therefore, no special mention is necessary of the freedom 
of the press at all , 


Itwrllbcobsenedthatthis concept of the freedom of the Press is 
aim ,0 that obtaining m England already explained rn thefo-egolng pages 

II FirMirj of Rem,Cl,ors on ,he Pres, Censorship 

Ifthe freedom ofthe Press rs only a part of the general freedom of 

jpeeehandexp^^ 19 (I) (aj, it funherrfolirws as a 

67 Con»-As$. Deb . VJI 78a 
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necessary corollary that any law imposing restrictions, like pre-censorship, on 
the Press, will be struck down as unconstitutional unless it is saved by 
clause (2) of Article 19. 

Immediately after the commencement of the Constitution and prior 
to the First Amendment, the question of validity of censorship came up 
before the Supreme Court in the case of Brijbhusan Vs. State of Dellti.^^ 
This case concerned the constitutionality of S. 7{i) (c) of the East Punjab 
Public Safety Act, 1949, which provided for the imposition of pre-censorship 
on a journal, on the satisfaction of the Provincial Government that such 
action was necessary for preventing or combating any activity prejudicial to 
the public safety or the maintenance of public order. Patanjali Sastri J. (as 
he then was) who delivered the majority judgment, observed thus : 

“There can be little doubt that the imposition of pre-censorship on 
a journal is a restriction on the the liberty of the Press which 
is an essential part of the right of freedom of speech and 
expression declared by Article 19(1) (a). As pointed out by 
Blackstone in his commentaries the liberty of the Press consists 
in laying no previous restraint upon publications, and not in free¬ 
dom /torn censure for criminal matter when published.” 

The order of the respondents was quashed on the ground that the 
interests of 'public safety’ or ‘public order’ were not covered by the expres¬ 
sion ‘security of the State’ ; and the impugned law was not therefore saved 
by clause (2) of Article 19, as it then stood.«» 

Since this decision, clause (2) has been amended by the Constitution 
(First) Amendment Act, 1951, inserting ‘public order’ in clause (2). Hence, 
the giound relied upon by the majority in the cases of Ramesh Thappari® 
and Brij Bhusan"^ is no longer available.’^ The word ‘reasonable’ was also 
inserted by the same amendment in clause (2) 

68 A fR 1950 SC 129. 

69. Fazl All J. gave a dissenting judgment on this issue as he felt “that ‘public disorders’ 
which dislura the public tranquillity do undermine the security of the State, and as 
S 7 (I) (c) of the impugned Act is aimed at preventing such disorders, it is difficult 
to hold that It falls outside the ambit of Art. 19(2).'’ It is however significant that 
on the question of freedom of the Press, he subsuintially agreed with the majo.-ity 
when he said: “There can be little doubt that to impose pre-censorship on a 
journal - is a restriction on the liberty of the press which is included in the right , 
to freedom of speech .md expression,” 

70. AIR 1950 SC 124. 

71. At R 1950 SC 129. 

72 D. D. Basu : “Commentary on the Constitution of India”, Vol. I, p. 5S1. 
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:r th^, al^Qve I provisions' >vas 'aisoDeye'd^^^Syb]bt!>ir §''^'{f)“‘aiitli'&r{fed the 
Stat^, ,Gp.Yernrpent ^to, prohibit' ’tke bringing'iritd’Punjjlb o'f‘aby’hd\Vi|)aper if 
It vvasrsptisfie^ that siich action wak neceya'ry'tb'pr^yfent dWy^aEtiVify pre¬ 
judicial jto thp ,njjai,ntenance of cornmunarfiarm'diiy aJff&tffig'jjh'b’KtfTarder. 
The^e. provisions ^we^p chal|enged|"oh'the“grou'hd't^a't'thSvi^gd\»b''\Wdbpowers 
tp'lhe ,Gpverm|ient,,|o^curtaiI freedoin of speech'ilh'd^'tfib IibBrtybf’tlie Press 
‘ondts, subjective,- st|tisf 2 c'tipn’' ^ and.ih'at'd'iscietion’co'nfeWdd^^tfri^the^EJigcutive 

Htw «rJ!)ftrarr,/ 7 n</j/nco»tro//erf,and'therefore‘unrddsdtiabB“u'rtder'Atticl&q9 (2). 

' ''' . li.'i b. ri endci Au.cle IV 

L,_., pispjssin,”.this c:ontei||ioi^, the^C^urt observed : 

.. ,| ,‘'(..,the pyucia,! question must ajways be : Are the restrictions impo- 

, .• , ,se^ on .the exercisq of the rights''bnd'ef 'AtWdl'e 19 (P)" (a) .. 

, . rcijsoijable' in view, of a// tiie 'stl}rdui{(titY^yircuii-i^idrives 1 TJie 

Q. j . Cpuft, ps, wholly ,’upsuited td’gau'g'e'thfe'kefib'usb'e'Ss^ of'tliS situa- 
|tipn, j for it'cannot'de liiHiie pdsseisiciii''df imalefrials'U'Kich are 
. (pyailrible ,oniy'to the/exe'cutive ‘g*o'\lerhnient.'''T4ibref6're, the 
,,.determination pf the finie when and tjie extent tc)'^ whiiU-restric- 
. tip,ns' sh'oiiid'bc'imposed cp'the'^Preks mlist/df hedessityrbe left 
to tile’, judgment, and discretibri' 'of the Sti'te GoveYnln’OTt, and 
that is exactly \vYiat'‘tiic 'LcyiMaVure Olid'by ^'|iassi/i^ this 

The Gour,t .foupd that the conferment of such wide powers to be exer- 
on .tile , 5 ubie'ctive' ’ satisl'acupn of the^GovtVhmtiit bbti'ld^hoty/if v/eir of 
i.'and* tension ’bibi'idlu' 'kb’r.bV b’r'’b^cidd by the 


t;-' 

I I' 
t:- I 


bi'’ct to juoiciai scrunny ivmuiu uyicm. 111.- ' teiy'^jlUl’jidjlb-. 

cn-icimcni' 'Sc,'court fiiither 'fduiid''ika'l‘Se'diion''2’^riyHWZ^^jome >sftfegi!ards 

^n' he ne.kml iiivtcd by VnV ord'eV ll-ndilr'‘the^Abi;‘ftHvmfcca^aiij!jdheld tiiat 
. bncici- the Act. it \ : cccrumgly held tli..t 

7 .S R fc Ty57 t'-yi). 
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Section 2 which provided for a nght of representation against the order of 
the authority and limited the power to a specified period was valu, but 
Section 3 which had no such safeguards, constituted an unreasonable 
restriction 

It follows from this case that a provision for pre-censorship/iir a 
hmited period in emergent circumstances and subject to procedural safeguards 
IS valid If, however it is left to the absolute discretion’* of the executive 
authority, it must be held to be unreasonable 

One commentator*® of repute has pointed out that the result seems to 
be somewhat anomalous that censorship which was held to be unconstitutional 
under the original constitution when imposed for the prevention of ordinary 
breaches of public order in tunes of peace, has come to be upheld as valid 
after the insertion of ‘public order’ as an additional ground of restriction m 
Clause 2, notwithstanomg the insertion of the condition of ‘reasonableness’ 
at the same tune The conclusion cannot, of course, be helped, for, if 
reasonable restrictions for the maintenance of the security of the State be 
permissible, it is now equally permissible to impose reasonable restrictions in 
the interest of ‘public order*, irrespective of the question whether the country 
IS at war or in peace Censorship being a form of restriction, it is possible 
now to provide fer its imposition in the interest of public order, if the iJW 
imposing it IS substantially and procedurally reasonable It follows that 
from the standpoint of legal interpretation, there is hardly anything 
wrong With the decision m Virendra’s case*^ 

(b) Clear and Present Danger Test The application of this doctrine 
to judge the reasonableness of restrictions on the liberty of the Press m 
USA has already been discussed in the foregoing pages While consider 
ing Us applicability to Indian conditions, ihc Press Commission observed that 
this test might be a good working rule for the Judiciary where, as in the 
American Constitution, the sphere of legislative abridgment is not defined by 
words in the Constitution itself But m the scheme ot our Constitution, that 
sphere has been defined for certain purposes Ths clear and present danger 
test cannot therefore be utilized for defining matters in respect of which 
there mtv be legislative restriction on the freedom of speech and expression, 
but the implication of ihat test would be a legitimate consideration when 
courts have to decide whether a particular law dealing with the matter is 
reasonable or not having due regard to the imminence and character of the 
danger sought to be averted by the legislauon »* 

79 In re Venugopal A 1954 Mad 901 

80 B«J Commentary on the Constiiuuon of India Vol p Sg-* 

81 MR 1957 SC 896 

82. Report of the Press Commission VoL I (1954) p 373 
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It may be noticed that (his test was, by implication, applied in the 
Virendra's case, supra, where Section 2 of the impugned Act was held valid 
under the surrounding circumstances. 

rV. Parliamentary Legislation and Tax on Newspapers 

A. Apart from censorship, the freedom of the Press may be affected 
in other ways also, e. g., Parliament may pass a law regulating the conditions 
of service of newspaper employees and fix a statutory minimum wage for 
them. This may adversely affect particularly smaller newspaper establish¬ 
ments and in consequence, may have the effect of restricting the circulation 
of newspapers. This question came up before the Supreme Court in Express 
Newspapers Vs. Union.^^ The facts briefly were that in pursuance of the Report 
of the Press Commission, Parliament passed the Working Journalists 
(Conditions of Service) and Miscellaneous Provisions Act, 1955 to regulate 
certain conditions of service of persons employed in newspaper establish¬ 
ments, e. g., payment of gratuity, hours of work, leave, fixation of wages, etc. 
The validity of the Act was challenged on the ground that it would adversely 
affect the financial position of marginally situated newspapers which might be 
forced to go out of circulation and thus the tendency of the Act was to curtail 
circulation and thereby narrow the scope of dissemination of information. 
Justice Bhagwati, delivering the judgment of the Court, observed that this 
legislation was not directed against the freedom of expression but was one 
enacted to improve the conditions of workmen : 

. It is obvious that the enactment is for the amelioration of 
the conditions of the workmen in the newspaper industry. It 
could not be said that there was any ulterior motive behind 
the enactment of such a measure because the employers may 
have to share a greater financial burden than before. These 
are all incidental advantages (italics mine) which may manifest 
themselves in the future working of the industry but it could 
not be said that the legislature in enacting that measure was 
aiming at these disadvantages when it was trying to ameliorate 

the conditions of the workmen .All the consequences 

which have been visualised by the petitioners in this behalf 
viz., the tendency to curtail circulation and thereby narrow the 

scope of dissemination of information etc.,.would be 

remote and depend upon various factors which may or may 
not come into play. Unless these were the direct or inevitable 
consequences of the measures in the impugned Act, it would not be 
possible to strike down the legislation as having that effect and 
operation .” 


83. AIR 1958 SC 578. 
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' ' The validity of'the iqipugne^ ^ct Was' ^h^refoi’^, upheld eVed ifioligh it 

j jinight have a tendency to clirfail circutatf6ii^ in' ■shide caies, ti'' rim&tk ond 
indirect effect of the iegis)ation 


It follows from this decision that 'cVery lanectihg'fhe pfes^ dl not 
within the mischiet of Article i9 bur ohly' that law' wHith the 

Legislature passes with'the intention ^of aAd’whd^e'“effeOt and dpetatvonis, 
directly faking away or abndging the'fre’edbrti bf spec'dh'dnd expYission 


It further follows from^ this case that k'dl^driiHinatory'tax,' e ? directed 
, ,Solely against the ^^ress .would be stVuife‘doWn^“^’s" ■^Uhfeds'oniblfe 'restriction' 
, under Article 19(2) T'he'fbnowmg ob'siViafibili drJufticS Bh'dgVtatl ^Clearly 
point to this conclusion 


“While therefore no such imipunlty f^o'm the literal laVs tan be 
claimed by^ t|ie press, ii'vbuld’c^'rtaihly *not be'le^itifnate to 
,subject the press'to'laws which take awa/ df'abridge “’the' frtedom 
of,, speech and^ex'pVess'on or'cuttbWcWc'ulation ’’ of 

W9u!d| underrni'ne its intJep'endeiice' by' driving ' it ‘*td seek 
Qovernm^nt ajd,' ^ llaws’'wliicn smgir''outf’reSs fbt l&'yrt'l upon 
it excessive and prohibitiv'e ‘burdenk,^]whfdli’’wbtlld' kestHct the 
• , .circulation, impose a penalty on \is fi^hf fd'chboSe the'iriillhments 
, , ,.for ^iti exercise/' or 'tb^s^ek 'an dlf^rnalivfe 

. ^newspapers from being'started dn’d ultimitily driv(f'thetj)ress to 
f ] s^eek-Government ai'd m order t'6''survi\^,‘ v/otild^^^tlierelbrc be 
struclc dovvn as lincdnslitlitiOnai ’* 


j Thus thCj ^ositipn ^regarding lax'es''on ire^ii^’p^i'?n 

be the same as was settled in U's A 'ih Groifidn^s case ** 

B, A. jTiore,rc9snt caseSiivoIving'/ibat^er dr 'faf-feafchirfj'tfmpbrtance 
^ affecting, the ,freedom ol" the 'prpss V thVt^*® In 
[ -this case ^hc constitutional validil^^ o^'tlief I^eivspap6t fPrtceraijd Page) 
/^ct, (956., and ,the Dail^ Newspaper (WiS?6ndi»6'g^) (l^er/1960? passed 
, , thereunder, ,questioned ^the‘ Act' pfisstd' ih 'fftirsUlintb'-of ihe 
, recpqimendalions pf^he Press CbirnnisLiyn*^' feVi^fly iiaiedTfHe tfrettv of the 
, A^t ^nc^ Ihe ^ imj^pncd Order wa^ Io'*r^g6Ii^e'tfi^'■nVl?rfbd^bf b^ge^'BCCording 
^ 'xo the pnce^charged, prescri^’lIic,’iiilibbcV* bV^ihb^leffibr^S fo’tbehpfiblished 

and prph’bst^ 'be jpubhca'lion’anA saie‘‘5rfic'v«sphjbW5Hn’‘tbHtra\«bt!on of any 
orcier made under the Act ' XcPSfttf‘-)!r</lRlelFcrdr 'rdgi/litiivg by an 

ord'er under Section 3 'llie^sizes^'dliB* 'mjHei'innrcLlion 

84 Grosjeanv AmXicaifpr«j^ti>V0936)i5yu S 233 
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to the;'Otheri jinatter^ con,twined p a newspaper. Penalties were also 
prejQohQd’tipj ,qontra\en|iqq pf t,iip,provisions' pf the ’Act or brdei’."^ ^ 

It vyas.jpqntpp^qc^io^ ,belwlf of the,petitipncrs that the impugned Act 
and'i the; iQrdep werp.pjeces.qf legislation designed to cuflaii a^d' v\^llith'-ri?6lild'^-^^ 
in effeqt'Qprtgil.tlre.frepdopi, of |he,press and 'as "such''wer6'’V}o‘lafive‘'df' 
rightOguaraptppd , ynder, /4,rtkle U'(l),(a).' Vfiepr pointed’buVHh‘at'if 
continued to givej.p thejr.qpYspa^ers the same nunilier’ o{ pkge's'’y ‘bhdr^-'-'y 
the;;promulgation pf ,the,, Orper, thej/would’ha^e to incrkse^its'^‘ilmg'‘'ptle&>ie 
andithat Jlji?! wopld adyprsefy affect’its circulation.If, on ’ the'" dt'hbr’^'fiyma','^^ 
thp^i. reduced, ^hejnun^ljer pf ’pages in o'riler 'to'conform‘to%e lin’^giife'd’^^- 
Order, thpir ^ight to idissemipa|te neus^and.views'would 'be 'difecllV^’lhtaffeiiid'^‘‘I 
with,! I Tbp?; in .either ?vet)t there would be .an 'inteffeVence Vvith'theit fight' 
underu^rticle;.19,(_l) (d) of^theOpnstitutiom ' j.i il,..,i 



Theirespondents’,coptention, was that the. object of the Act was to 
prevent, jmfair cornpetj^tipn .amongst newspapers 'as-'also‘tb p^Aent^he'TiSe 
of<rPono,pplislic com|?ipes,so that newspapers might'' have faijr' opp'tifttihities’^'* 
for': freer, .disqusgiop., it pqinte'd riit' 'that ''tiie Act 'did iiot' diredfly* 
even indirectly ,(je;a.l,wit_h(thp suhyect of freedom of speech'dfad‘'e'xt)i'essib'n‘'‘' 
and ithnt.oons,equentjy,_,. th,q question of vioiati'qn'df the'Artfcle 19'i;i)'(S)"di(ll •'* 
not at. all qrj^ev Tl^e qfrecppf the Act and the drder,' it was'so 'conienddd;''-’ 
would''be to,.)pr,opipte .further .the right of the‘'newspap'ei-^ iifghHeral-'to'-’- 
exercis* the freedom,of speeclj.and.expres'sidn. Thus,’ neither‘the intehtran 
nor ,tlie .effecpiof ;tbe , operation .of the law was to talie ’away br abridge the ■' 
frg,edom.of,speech and,expressionpfti^e'petit’ipners.^ .i.i: 

It]>va5 further ppptended,that all.newspapers published .advertisements 
Whicbi waS' a;/wdmg.Gf//v/f3',as distinguished from'the rig^t ’of the'ndrvspapef ^ 
tQodissen)iitate;.itp. .nptv.s. and, views. ' As tKe^ Yegislaiibn 'in’'question" w'a&‘ 
designed,tp regulate this.tr.a'd.ii]g.acti,vity.of .the new’spapers,"the 'right irtvolvcd ’ 
was., not. that .conferred, by Article i.9,/i) (a)^ bpt.thpt.under Article IP'/J) Cg)‘ 
viz; the right' to.ppacjise. any. prpfessiqn bp to^ occiipatibn, ’ 

(ra^ec or -bfimess. 'l \, w;as, therefore, ppinted’ ’that fhe ■cbnstifutionality of- 

the impugncd.legislationwas.'tp be tested under clause 6 of AVt'icle ’19 and' 
not: under, claus'c 2 -. thereQri.’and,tjiat.as.^th'e.Act.‘and the'Order provided'in 
thcpiiblip i/iter^ 5 /Tor>est|-ic,t(qns,qq ^\^^J';odmg acjmty^ of^ ne^^spbpefs; 'these ' 

were clearly, sav.edjhy. clause (6h 

Xhc. Court. (NiLufiholkar J-) observed, that a bare perusal, of the Act 
and! the Order, mpde ’ if'abundant^ly clear that' the' right of a newspaper 
to publisli news and views and tq utihsc as many pagep ‘as-it 'liked 
for that furpqse was made to depend up.on thd price cliarged to the 
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readers Prior to the promulgation of the Order, every newspaper was 
free to charge whatever price it chose, and thus had a right unhampered 
by State regulation to publish is news and views That bberty was obviously 
interfered with by the Order which provided for the maximum number of 
pages for the particular price charged Thus the direct and immediate effect 
of the Order would be to abridge the right of a newspaper to freedom of 
speech and expression under Article 19 (1) (a) 

Distinguishing its earher decision w Express Newspapers case,^ the 
Court observed 


“ the impugned enactment would directly impinge on 

the freedom of speech and expression either by placing restraint 
upon it or by placing restraint upon something which is an 
essential part of that freedom The freedom of a newspaper to 
publish any number of pages or to circulate it to any number of 
persons is each an integral part of the freedom of speech and 
expression A restraint placed upon either of them would be 
a direct infringement of the right to freedom of speech and 
expression 

Here the Act by enacting Sections 4 and 5 directly prohibit a 
rtenspaper from exercising that right, should the newspaper fail 
to comply With the requirements of an order made under 
Section 3 Tins is a direct mtosion of a right under Article 19 (!) (fl) 
an not an incidental or problematic effect thereon as v-as found m 

Express Nei^spapers case** 

In the view taken by the Court, Section 3(1; of the impugned Act 
was held unconstitutional and the Daily Newspaper (Price and Page) Order, 
1960 made thereunder, was also quashed As Section 3 (1) was the pivotal 
provision of the Act, nothing remained in the Act itself 

This case shows that the Court will not tolerate a legislation which 
dircctlv takes away or abridges the freedom of speech and expression (which 
includes the liberty of the Press) even though the object of tht Lccislatur e in 
enacting that statute may be very laudable, unless the impugn'ed Act falls 
within tht ambit of clause (2) of Article 19 ” 
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Another factor by which the freedom of the Preu may be affeaed » ihe .irport am 
distribution of newsprint Newsprint u an essential raw material for the rroduaio; 

(OI wpplin of oewipral QP Coveinmcm ,„ron. ihi ot«< 
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V. Freedom of the Press v. Parliamentary Privileges 

An important question regarding the freedom of the Press vis-a*vis the 
privileges of the Legislature was raised before the Supreme Court in the 
famous case of M. S. M. Sharma v. S. K. Sinha (AIR 1959 S- C. 395). The 
petitioner in this case was the editor of a newspaper, Searchlight, and proceed¬ 
ings for the breach of a privilege were started against him for publishing 
those parts of the speech of a member delivered in the Bihar Legislative 
Assembly which the speaker had ordered to be expunged from the proceedings 
of the Assembly. The petitioner contended that as a citizen and as an editor 
of a newspaper, he had the absolute right, subject to any law under clause (2) 
of Article 19, to publish a true and faithful report of the publicly heard and 
seen proceedings of the Parliament or any State Legislature including portions 
of speeches directed to be expunged, alongwith a note that that portion had 
been directed to be so expunged. He further contended that the House of 
Commons [whose powers, privileges and immunities have been conferred on 
State Legislatures by Article 194 (3)] had no privilege either to prohibit the 
publication of the publicly seen and heard proceedings that took place in the 
House or even to prohibit the publication of that part ot the proceedings 
which had been directed to be expunged. 

^ I- 

Two principal points arising on the pleadings were canvassed before 
the Supreme Court: 

(a) Has the House of the Legislature in India the privilege under 
Article 194(3) of the Constitution to prohibit entirely the 
publication of the publicly seen and heard proceedings that 
took place in the House or even to prohibit the publication of 
that part of the proceedings which had been directed to be 
expunged ? 


print and then distributes it among various newspaper establishments. Govern¬ 
ment can possibly patronise a particul.ar newspaper by allotting to it some higher 
quota of newsprint. Recently, such apprehensions have been raised in the case of 
‘Patriot’, a newly-started paper. It would, therefore, be well advised if Government 
takes some step to allay these fears ol the publishing world. The matter regarding 
the distribution of newsprint was also examined by the Press Commission and they 
had recommended that a State Trading Corporation might be set up which should 
take over the entire imoorted newsprint as also the output of indigenous mills, .and 
sell it at equated prices. This trading organization was to be in the form of a 
public Corpor.ation with a Board of Directors which would include the representa¬ 
tives of the newspaper establishments who could provide expert knowledge of the 
requirements of the Press. The arrangement wa? expected to prove advantageous 
both’ to large a d small newspapers. Such a recommendation, if accepted, would 
certainly ensure better freedom of tnc Press in India. 
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(b) Does the privilege of the House under Article 194(3) prevail 
over the fundamental nght of the petitioner under Article 
19(1) (a)*? 

For our present purpose, (b) above is more important as it involves a 
Conflict between the fundamental right of freedom of speech and expression 
of the citizens and the privileges of the Legislature 

The Court by a majority (S R Dass C J, Bhagwati, Sinha and 
Wanchoo JJ, speaking through S R Dass C J , (as he then was)] answered 
the second question in the afhrmative and observed 

“ It is true that a law made by Parliament in pursuance of Article 
105(3) or by a State Legislature under Article 194(3) will not be 
a law made m exercise of constituent power. but will be one 
made in exercise of its ordinary legislative powers, and conse¬ 
quently, if such law takes away or abridges any of the fundamen¬ 
tal rights, It will contravene the peremptory provisions of Article 
13(2) and will be void to the extent of such contravention H 
does not however follow that if the powers, privileges and immuni¬ 
ties conferred by latter part of those articles are repugnant to 
the fundamental rights, they roust aho be void to the extent of 
such repugnancy It must not be over-looked that the provisions 
of Article 105(3) and Article 194(3) are constitutional laws and 
not ordinary laws, and that, therefore, they are as supreme as the 
provisions of Part III Knowing and beins satisfied with the 
reasonableness of the powers, p ivileges and immunities of the 
House of Commons at the commencement of the Constitution, 
the framers of the Constitution did not in their wisdom think fit 
to make such powers privileges and immunities subject to funda¬ 
mental right conferred by Article 19(1) (a) *' 

Applying the principle of harmonious construction, the Court (majority) 
said that Arucle 19(1) (a) and Article I94 (3) were to be reconciled and the 
only way of reconciling the same was to read Article 19 (1) (a) as subject to 
the latter part of Article 194 (3), just as Article 31 has been read as subject 
to Article 263 m the case of Ramji La! Vs Income Tax Officer*^ where ihe 
Supreme Court held that Article 31 (1) has to be read as referring to depr.va- 
tion of property otherwise than by way of taxation 

As to the reference (a) above, the majority, after a detailed and 
comprehensive review of the English law, came to th; conclusion that the 
House of Commons had at the commencement of our Constitution, the 
power or privilege of prohibiting the publication of even a true and faithful 
report of the debates or proceedings that took place within the House A 
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fortiori, the House had at the relevant time the power or privilege of prohibi¬ 
ting the publication of an inaccurate or garbled version of such debates or 
proceedings. K. Subba Rao J, in his dissenting judgment, however observed 
that in the year 1950, the House of Commons had no privilege to prevent the 
publication of correct and faithfid reports of its proceedings save those in the 
case of secret sessions held under exceptional circumstances, and had only a 
limited privilege to prevent mala fide publication of garbled, unfaithful or 
expunged reports of the proceedings. 

It is submitted that the judgment of the majority suffers from one 
great anomaly. If Parliament or the State Legislature, acting under Article 
105 (3) and 194 (3) respectively, makes a law defining its powers, privileges 
and immunities, then such law, if it infringes any of the fundamental rights, 
will be hit by Article 13 (2) and will therefore be void to the extent of 
inconsistency. This much was admitted even in the majority judgment. But if 
no such law is made by Parliament or the State Legislature, then the same 
privilege or privileges would be valid. This was clearly brought out in the 
dissenting judgment of K. Subba Rao J., who significantly observed ; 

“...I have no doubt that part two of clause (3) of Article 194 is inten¬ 
ded to be a transitory provision and ordinarily, unless there is a 

clear intention to the contrary, it cannot be given a higher sanctity 
than that of first part of clause (3). The Solicitor General conce¬ 
des that a law made by the Legislature defining its powers, privile¬ 
ges and immunities would be void to the extent the law contraven¬ 
ed the provisions of Article 19 (I) (a) unless saved by clause (2). 
Then what is the reason or justification for holding that the 
second part of that clause should be read in a different way so as 

to be free from the impact of the fundamental rights.No 

convincing or even plausible reason has been offered for alleged 
different treatment meted out to the said privileges in the said two 
parts of clause (3).” 

It is to be noted that even after 14 years of the commencement of the 
Constitution, neither the Parliament nor any of the State Legislatures has so 
far defined by law its powers, privileges and immunities and all arc content to 
enjoy the privileges etc. of the House of Commons as it had in the year, 1950. 
In vfew of the majority judgment in this case, they may never so define their 
priMleccs by law knowing fully well that defined in a law, these privileges 
would be subject to the fundamental rights, whereas, if not so defined, these 
would prevail over the fundamental rights. But the question arises, is this 
position in conformity with the intention of the Constitution-makers ? Can 
it be said that the framers of the Constitution, after making such a detailed 
and comprehensive instrument, could have left the powers, privileges and 
immunities of Parliament or Legislatures in such an indefinite state when it 
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js so difficult to find out a privilege of the House of Commons at a given 
tune as was evidenced bv a diviifeif court m this very case ? It will be, there* 
fore, proper and desirable that such an anomalous position is remedied at 
the earliest so that the fundamental nght of freedom of speech and expression 
(and the liberty of the Press) is not unduly restricted by the Legislature by 
invoking its privileges and immunities 

VI Press Commission Its Origin and Recommendations _ 

An article purporting to make a comparative study of the freedom of 
the Press with special reference to the position in India, would be incomplete 
without containing a brief account ot the Press Commission and its recora 
mendations, relevant to the present purpose 

(i) Origin^* During the debate in Parliament on the Constitution 
(First Amendment) Bill, 1951, Ihc Prime Minister said that he was prepared 
to appoint a committee or a commission including representatives of the 
Press, to examine the state of the Press and Its content Later be elaborated 
the idea when he indicated that an enquiry covering the larger issue of the 
Press, such as had been carried out in the U K by the Royal Commission, 
might be productive of good for the, Press and the development of this very 
important aspect of public affairs The idea was further discussed during the 
debate in Parliament on the Press (Incitement to Crimes) Bill, later named 

the Press (Objectionable Matter) _ Act, 1951, At its session held at Calcutta 
in April 1952, the Indian Federation of Working Journalists adopted a 
resolution for the appointment of a Commission, to enquire into the condi 
tions of the Press in India with a view to improving its place, status and 
functioning in the new democratic sct*up The appomtment’of the Press 
Commission was thereafter announced in a communique issued by the 
Government of India on 23-9 1952, under the chairmanship of Shri Justice 
G S Rajadhyaksha 

(u) Terms of reference The relevant portions of the terms of 
reference of the Commission arc reproduced below 

“2 The Press Commission shall enquire into the state of the Press in 
India,,Its present and future lines of development and shall in 
particular examine 


(vii) freedom of the Press and repeal or amendment of laws 
not in consonance with it, 

and to make recommendations thereon ’* 

(ill) Recommendations The Commission completed its enquiry and 


89 See Express Newspapers v Union AIR I9M SC 578 . Report of the Press Comnm- 
jiOQ.?artHV954),p I 
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submitted its report on I4th July, 1954. The relevant recommendations of 
the Commission are as follows ; 

(a) Press Council. One recommendation of far-reaching importance 
made by the Commission to ensure the freedom of the Press in India, was 
the formation of an All-India Press Council: 

“We recommend that an All-India Press Council should be set up by 
statute with the following objects ;— 

1. To safeguard the freedom of the Press. 

2. To help the Press to maintain its independence. 

The Chairman of the. Council should be a person who was or had 
been a judge of a High Court and should be nominated by the Chief Justice 
of India. 

The Press Council was to consist of men who would command the 
general confidence and respect of the profession and was to have 25 members 
including the Chairman. Out of these, 13 or more were to be working 
journalists including working editors, and the others were to be drawn from 
the newspaper proprietors. Universities, literary bodies etc. In the constitu¬ 
tion of the Council the periodical press was to be duly represented. 

The Commission also laid down, in some detail, the working of the 
Council, its finances, and finally charged it, when constituted, with the formu¬ 
lation of a journalistic code, which was to be guided by certain principles 
laid down by the Commission itself.®® 

(b) The Press (Objectionable Matter) Act 1951 :—At the time of 
Independence, a special law viz., the Indian Press (Emergency) Powers Act, 
1931, was on , the statute-book. This Act empowered a Provincial Govern¬ 
ment to direct a printing press to deposit a security which was liable to be 
forfeited if the press ^ published any matter by which any of the mischievous 
acts enumerated in Section 4 of the Act were furthered, e. g., bringing the 
Government into hatred or contempt or inciting disaffection towards the 
Government, etc. 

At the time of framing of the draft Constitution, the Government of 
India appointed a Press Laws Enquiry Committee to "review the Press laws 
of India with a view to examine if they are in accordance with the funda¬ 
mental rights formulated by the Constituent Assembly.” The Committee 
m/er n/m recommended the repeal of the Act of 1931, but at the same time 
observed that certain provisions of the Act should be incorporated in the 
ordinary law of the country. The Committee further recommended that 

Por further details see Report of the Press Commission, pp. 353—56. 
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Section 144 of the Crirnmal Procedure Code should not be applied to the 
Press, and that separate provision should, if necessary, be made by law for 
dealing with Press in urgent cases of apprehended danger ” 


In the meantime some of the clauses of the s-iid Act were struck down 
as infringing the fundamental rights of the citizens under Article 19(1) (a)** 
This led Government to replace the Act of 1931 by a revised measure viz, 
the Press (Objectionable Matter) Act, 1951 This Act though it retained 
some basic evils of the old law, was an improved one in that it was a tempo¬ 
rary measure to remain in force for a period of two years only, and also 
contained better procedural safeguards The question of further extension 
of the Act was examined by the Press Commission which had meanwhile 
come into existence The minority of the Commission straightway recom¬ 
mended that the Act should not be extended beyond its present term The 
majority, however, sought to rely on internal control of the Press by the 
Press Council and expressed the desire that Government should drop the 
Special Act after two years, if the Press Council succeeded m checking those 
indulged m the publication of objectionable matter i 

(ivj Implemernatton of Recommendations The Government accepted 
this recommendation of the Commission and the Act of 1951 which had 
been extended up to February, 1956, was allowed to lapse thereafter This 
was a bold and desirable step taken by Government as it did away with a 
detestable relic of the Star Chamber, which was persisting in the Indian 
democracy 


The recommendation of the Commission regarding the formation of an 
All India Press Council has also been accepted by Government, and the 
' ‘Press Council Bill’ has been introduced n the Rajya Sabha recently The 
Bill in its broad pattern conforms to the recommendations of the Commis¬ 
sion, though in some respects it deviates from them »* The Press Council, 
when constituted, wiU be a great step forward towards the progressive 
relaxation of control of the Press which has been taking place since Indepen¬ 
dence 


91 

92. 

93 

94 


Ibid p 378—79 

Amar Nath v State AIR 1951 Puoj 18 Srinivasa v State, AIR 1951 Mad 70 
Report of the Press Commission Pan I.pp 450—451 521 • 

Criticism has been made agin.i the Bill particularly m regard to the proposed 
composition of the Council The Indian Federation of Working Journalists has 
demanded that the Bill be broughi mime with the recommendations of the Press 
Commission. It is pointed out that the panel system suggested an She Bill seeks to 
inflate propnetonal represenution 10 the Council through the back-door In the 
aame of editors and thus defeat the pu-pose for which the Council is to be crea- 
icd—See ‘Link’ Magazine. (Jan. 1964 Issue), p 35 
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Vn. Other Existing Laws relating to Press 

The only all-India enactment today, which imposes any prior control 
on the Press, is the ‘Press and Registration of Books Act, 1867.’ This Act 
requires the registration of the printing presses, newspapers, books and 
periodicals printed in India. The Act further requires that the name of the 
printer, the place of printing, the name of the publisher and the place of 
publication should be printed legibly on every book or paper. It is to be 
noted that this enactment does not, in r eality, impose any restriction upon the 
press any more than a law requiring registration of births and deaths does 
upon an individual.®* The Madras High Court®® has rightly held that the 
intention of this provision is to inform the public who is the responsible 
printer and publisher and to convey that information on the face of the 
paper. Therefore, the provision does not in any way restrict the freedom of 
speech and expression guaranteed by Article 19 (1) (a). 

According to Sectioh 99-A, Cr. P. C., the State Government can forfeit 
any book, newspaper or any other document if it appears to the Government 
that it contains any seditious matter or any matter intended to promote 
feelings of enmity or hatred between different classes of citizens, etc. This 
provision h is to be noted, does not impose any prior restraint upon the 
Press but onlv provides for the forfeiture of objectionable documents o//er 
tl^^^ have been printed and published. Here the words of Blackstone are to 
the ooint • “ the liberty of the Press consists in laymg no previous restraints 
upon publications, md not in freedom from censure for criminal matters whm 
nnhlished"^’’ The Andhra Pradesh High Court®* has held the Section valid 
Jdcr 'Article 19 (1) (a) read with 19 (5) as having been made m the interests 
of the public order, decency and morality. 

Section 144 of Cr. P- C. empowers the State Government to make 

riprc for the prevention of an imminent breach of the peace. 

n™de?This°Section prior restraint is possible against the Press also, though 
Under this bee , p ^ application. As already 

'VtTM'r Press ^Laws Enquiry Committee had recommended that this 
c I ’ ^ould not be applied to the Press. The Press Commission though 
Section shoul P Government to act in the 

observing thaUln tranquillity could not be said to be 

face freedom of the Press or Article 19 (2) of the Constilu- 

rior^Sin"suPP°^^‘'^ the following observations made by the Press Laws 
Enquiry Committee . 

96. In re G. Alavandar, AIR 1957 M 
97 Commentaries, IV, p. • 

Veerabrahmamv. State, AIR, 1959 A. P. 573. 
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“We share the doubts expressed by witnesses regarding the propriety 
of the application of this Section to newspapers, and feel that 
It was not the intention of the framers of the Code that this 
Section should be applied to the Press We would therefore 
recommend that instructions should be issued by Government to 
Magistrates that orders in respect of newspapers should not be 
passed under this Section '*•* 

This IS another impoitaot recommendation of the Commission which 
awaits acceptance and implementation at the hands of Government. 

CONCLUSION 


After ha\ing examined the relevant constitutional provisions and case 
law in some other countries as well as in India, we are now in a position to 
see whether the Press in our country occupies comparatively a favourable or 
unfavourable position It would be observed that although in other respects, 
our Press by and large appears to be not unfavourably situated, it suffers 
from one important handicap and that is, that m marked contrast to the 
position in England or U S A , prtor restraint o/the Press tn the (orm of 
censorship or otherwise is possible in our country even in times of peace 
The Press (Objectionable Matter) Act, 1951, had repealed the existing State 
Acts in so far as they imposed any prior restriction upon printing or publica* 
tion by way of pre censorship, demand of secunty or otherwise Bui subse¬ 
quent to the First Amendment, some of the States have again enacted 
legislation imposing total prohibition or prior restraint on newspapers One 
instance is the Punjab Special Powers (Press) Act, 1956, the validity of 
which has been upheld by the Supreme Coort m Virendra's case At the 
same time there ii no doubt that a lota! prohibition of the kind involved m 
this case, or pre censorship is a most drastic form of restriction on the 
liberty of the Press and shou*d be roorted to only when subsequent punish¬ 
ment IS found to be inadequate |o suppress the mischief m question As /las 
been pointed out,”* even though it is not possible for mir Courts to go* to the 
length of holding that a total prohibition or previous restraint on publication 
is per se obnoxious as has been held in U S A it is still possible for an 
Indian Court anxious to uphold the freedom of expression, to refuse to 
uphold a previous restraint upon this freedom except m 'the case of gra^e 
emergencies such as a not or an insurreciion which cannot be quelled other¬ 
wise than by cutting the inspiration at the source' Such healthy'precedents 
will go a long way m bringing ibe concept of the freedom'of Press m India 
at par with other advanced democracies 


—Reporter the Pfcsi Commisiioo, Part J, p 

100 AtR 1957 SC 896. 

101 Basu Commejuary I, P »83 

102. N«rv Minnesota 0931) 283 U.S 697 
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NATURE OF INDIAN CONSTITUTION 


By 

Indhrjit Singh Chaudhry* 

(I) 

Dr. Ambedkar'^ observed ;— 

“Two principal forms of constitution known to history are viz. 
Unitary and Federal. Two essential cliaracteristics of a 
Unitary constitution are (i) the supremacy' of the Central polity 
and (ii) the absence of subsidiary sovereign polities. Contrary- 
wise a Federal Constitution is marked (i) by existence of Central 
polity and subsidiary polities side by side and (ii) by each being 
sovereign in the field assigned to it.” 

Thus while in a Unitarj' State, there is only one Government viz. the 
National Government and though the National Government may create 
local sub-divisions, such local authorities enjoy no autonomy of their own, 
but exercise only powers as are delegated to them by the National 
Government. But in a Federation, there is one Central Go'verhment and a 
number of component Units. The latter are not merely agencies of the Federal 
Government but both Federal and component Units draw their authority 
from same source viz. the Constitution, and thus are independent of each 
other. Thus in other words,- the constitutional status- of component 
Units of a Federation is comparatively more permanent and more enduring 
than that of the local government in a Unitary Constitution. 

A written Constitution, today, is considered as a, necessary pre¬ 
requisite for the setting up of a new modern State and most^of modern 
States today have their own Constitutions. It contains the fundamental 
policies on basis of which the State has to develop its working and thus 
the Constitution is the Supreme law of Land. And for a more correct and 
intelligent working of the constitution, it is advisable and rather necessary 
for a student of law, the Bar and the Bench, the politicians and the public 
in general, to be aware of the character of our Constitution. Thus the 
question at the outset arises— What is the nature of the Indian Constitution ? 

or in other words. 

Whether Indian Constitution is a Federal or Unitary in nature ? 


*Shri Chaudhry is an LL. M. (Part H) student of our College. 

1. Chairman, Constitutional Assembly, Constitutional Assembly Debates Vol. VII (I), Z4. 
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(II) 

Federal Principle and other Essential Features of a Federal Constitution 
Before analysing the various provisions of the Indian Constitution 
and then giving a final view as to Us nature, we must be acquainted with 
the meaning and the definition of the federation, and also the vanous 
essential characteristic features of the federation 

Federation in short, may be defined as a device by which certain 
sovereign, independent States unite themselves in order to protect 
their certain common interests*, and thus placing themselves subject to a 
federal polity* with respect to those common interests but at the same time 
retaining their sovereignty and independence as regards other matters 

As Wheare* puts it — 

“The communities have been led to desire union from variety of 
reasons but in modern federations, some factors seem always to 
have been present—A sense of Military insecurity, a desire to 
be independent from foreign forces and realisation that only 
through union could independence be secured, a hope of the 
economic advantage, geographical neighbourhood and similarity 
of political instiiutions “ 

“Besides these universally recognised factors, there may be some others 
also e g similarity ,in race and language, similarity tn social 
institutions etc “ 

Thus the basic factor in a fedcniion which distinguishes it from 
a unitary form of government is the desire of the sovereign independent 
stales to subject themselves to a Onlral authority m order to secure their 
interest in common but at the same time,, having a desire to retain its 
independence and .sovereignty in the rest of its sphere Thus at the time 

of forming into a Union the Sovereign States have two conflicting desires 
These two conflicting desires'give rise to two basic elements of a federation 
VIZ a desire* giving rise to a/wperr/or jVariortn/5enfi/rte/?r” and secondly a 
desire^ giving rise to the concept of ^safeguard of local autonomy". 

But as these two elements are conflicting m their scope and nature 
and they being the basic elements of a federation, obviously a federal 


2 Such as Military and Economic interests foreign relations etc 

3 Federal polity may also be cillcd Central polity as m Indian Constitution 

4 wheare, Federal Government 3rd Ed 37 

5 Firstly the desire to put themselves subject to a Central polity with respect to their 

common interests and Secondly at the same time, desiring to retain their sovereign 
ty and independence m respect of other matters. 

6 Of putting themselves subject to the Central polity 

7 of retaimog sovereignty and independence, at the same time 
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constitution has to reconcile them. A reconciliation is possible only by 
making an equitable® and balanced distribution of powers® between Centra] 
and State polities. The distribution of powers is to be planned in such 
a way that the items of national importance are allotted to the Centre 
(which maintains respect for national sentiment) and that items of less 
and local importance are allotted to component units (which maintain 
respect for local autonomy).^” Thus the distribution is to be such as to 
make a balance between the respect for national sentiment and the respect 
for local autonomy. In other words—the powers (legislative, executive and 
judicial) of both centre and c'^mponent units must be balanced and based 
on equitable distribution. And more technically and precisely Central and 
State pohtits should be co-ordinate with and independent of each other. This is 
what Wheare calls Federal Principle.^-^ This is the distinguishing feature of the 
Federation which distinguishes it from the Unitary form of government. Here, 
unlike Un'tary constitution, both Centre and States are to exist side by side 
(in co-ordination) but at the same time, retaining their independence from 
each other. Neither of two is subordinate to other but both arc subordinate 
to one authority, the Constitution of the land. 


An American scholar^^ remarked : 

‘•A federation is a form of government in which the sovereignty or 
the political power is divided between Central and local govern¬ 
ments so that each of them, within its own sphere, is independent 
of other.” 


Prof. Wheare, another well-known authority, observed : 

‘•By Federal Principle, I mean the method of dividing the powers so 
that the general and regional governments are each, within its 
sphere, co-ordinate and independent ” 


At another Place. Wheare^^ again observes ■' 

“In case of a federation, the fundamental principle is that the general 

and regional governments are co-ordinate with and independent 
of each other.” 

"T“The epithet equitable for thT expression “distribution of powers” is noteworthy 
which is to form the basi' of the federation. 

Lcgi,l,..v.. I, „ tcur.. While 

Slates corresponds to respect for Local Aototiomy. 

Quoted Supra. 

Sir Robbert Garrians. 

Wheare, Federal Government. 3rd Ed. I I. 

Wheare. Federal Government, 3rd Ed. 11. 
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The same author^^ again observes 

“The test which I apply for a federal government is simply this Does 
a system of government embody a division of powers between ge 
neral and regional authorities, each of which, m its own sphere, is 
co-ordinate with the others and independent of them If it be 
so, that government is federal ” 

Dicey^^ also says 

“The principle which shapes every part of the American Polity, is the 
distribution of the Executive, Legislative and Judicial authorities, 
each CO ordinate with and independent of other, which is essentia! 
to the federal form of goiernment” 

Dicey at another place observed 

“The distribution of powers is an essential feature of the federation 
The object for which a federal State is formed, involves division 
of authorities between national government and separate States” ” 

Thus from the above observations of various authors and as apparent 
from the U S Constitution which is regarded as a typical federation, wc 
may safely conclude that there must be a division of powers, between Centre 
and State polities, m such a way that both should be co-ordinate with and 
independent of each other Thus federalism seeks to draw a balance between 
the forces working in favour of concentration of power in the Centre and 
those urging a dispersal of ii in a number ol units Ii thus reconciles unity 
with multiplicity, centralisation with decentralisation, nationalism with the 
lotahsm The unique feature of a federation lies m the fact that the power 
IS, at one and the same time, concentrated and divided ** 


Other Essential Features of Federalism 

With this f.deril pi inciple as the grMfrrfnorm»» of the federation, the 
other essential features of the federation flow logically from it 

k 'Hicicnt working of Ike 

scheme of .ho dlsrribmion of p„v,e,s. „„„ 

,he co„s.,.n.,on 


“The foundalion of a Federal State 
contract contains a variety ol 


IS a complicated contract This 
terms which have been agreed to 


15 

16 
17 


19 

20 


Wheare Federal Government 3rd Ed 32. 

Dicey Law or Constitution lOthEd 140 
Dicey Law of Constitution lOth Ed 151 

MP Iain Indian Constitutional Law (1962) 225 

Used by Ktl.en m Jbn.predmee-dCTol.n, .. the bi 
Oicey. Law of Constitution. 10th Ed 146 
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by States which form the component units of it. To base an 
agreement of this kind upon mere understandings and conven¬ 
tions, would be certain to generate misunderstandings and 
disagreements. The articles of the Constitution must therefore 
be reduced to writing. The Constitution must a written 
document of which the terms are open to no misapprehension.” 

It is rather necessary for a federation to be an ideal as distinguished 
from a loose one, that besides being written, it must be exhaustive and unambi¬ 
guous, so as to avoid any controversy over the interpretations of its provisions 
which may in result disturb the scheme of distribution of powers. For 
instance, it’ is this gap in the American Constitution (which though written 
but not exhaustive and unambijiuous), which has strengthened the hands of the 
Supreme Court which, even being the supremacy of the constitution, could 
dare to say-^ that "the Constitution of U. S. A. is what the Supreme Court 
of U. S. A. says it is.” 

. It is only due to this non-exhaustiveness and ambiguity, that most 
uncertain terms like "due process" are stretched by the Supreme Court to any 
length in light of the circumstances of the particular cases. It 
was only this which created a • battle over question of secession of States 
which could be settled only by a civil war. Keeping this in view, the framers 
of our constitution made our constitution more and more detailed and 
unambiguous so as to leave the minimum to the judiciary®^ 

(ii) Supremacy of Constitution : But this basic federal principle of 
distribution of powers between Centre and States, the basic norm of 
the federation, obviously requires that neither the Centre nor the States 
should violate this scheme of distribution of powers. In other words, there 
must be the supremacy of the Constitution, meaning thereby that any act, 
legislative or executive, inconsistent to its provisions, must fall down. As 
Wheare-'^ said :— 

*T think it is more accurate to say that if government is to be federal, 
its constitution whether it be written or unw-ritten or partly written 
and partly unwritten, must be supreme. By this I mean that the 
terms of the agreement which establishes general and regional 


21. Through Chief Justice Marshall. 

22. Indian Constitution is the lengthiest Constitution in the world, containing 395 articles 

and 7 schedules. Jennings has found fault in its too much length which according 
to him, introduces rigidity and complexity. (Some characteristics of the Indian 
Constitution, pp. 9-10). 

22-a. Whearc, Federal Government, 3rd Ed. 55. 
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go'ernments and which distributes power between them, must be 
binding upon these general and regional governments ” 

Dicey-^ olso remarks in the similar tone — 

“A federal State derives its existence from the Constitution just as a 
corporation draws its existence from grant by which it is created 
Hence every power, legislative, executive judicial, whether it 
belongs to the Centre or States, is subject to the control by the 
Constitution ” 

Thus written Constitution and its supremacy are the two 
essential features of the federal constitution ** Also in the words of 
Wheare^^, “The supreme constitution is essential if government is to be fede¬ 
ral, the written constitution is essential if the federal government is to work 
well ” 


(ill) Supremacy 0 /the judiciary As the federal principle requires 
that both Centre and States be co ordinate with, and indepen¬ 
dent of each other, which can be possible only by the scheme of distribu¬ 
tion of powers laid down by the Constiluiion, it is essential that neither 
Centre nor States should encroach upon (he sphere of each other Moreover, the 
scheme of distribution of powers demarcating the field of jurisdictions of the 
two entities, disputes as to their interpretation and scope are bound to arise 
And since it is the mam criienon of the federation that both Centre and 
States be independent of each other, the final authority of verdict in case 
of the d.spute should he vested m some third body independent of both Centre 
and States This authority js generally vested in Judiciary “ 


(IV) of Comwuuon For an ideal federation, it is also 

essential lhat 11 s federal principle of distribution of powers should 
not be easily alterable In more prec se words, the federal constitution must 

nrrlfolhe^oTerT'i'T *'1®“ ""==“'"'>"■="1 of the Constitution 

Firstlv, the power of initiating the amendment anrf , »u , 

finalise or enact the amendment In cas- ' f a r a T ““"'‘’"‘y 

the component units have a say aj h ih ° 

States have a more say m the pr»!ss „r ‘!^r;H .®^ Naturally where the 

Constitution would be more difficult and hen "'ll! ’ o’* 

„g,d In American Cons,,tut,orSmte mhe ’ ? ^ 

amendment and in resnll, Co^nS. T il^d one'. 


23 Dicey, Law of Constitution, lOih Ed. 144 

24 Dicey Law of Constitution, lOth Ed 144 

25 Whearc, Federal Government 3rd Ed 57 

26 Swiuertsnd Constituuon is an exception where this power has 
Supreme Court. 
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been vested in the 
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having only a dozen of amendments in a period of more than 150 years.” 
But as experience has shown, too much rigidity stands in the way of 
adopting the Constitution to the changing conditions. We find that the too 
much rigidity of the U. S. Constitution has been maintained only by the 
judiciary’s liberal interpretations, with the result that the American Constitu¬ 
tion as it stands today is very much different as it was 150 years ago. 
But our constitution, being the latest, naturally aims to eliminate these 
drawbacks. Our framers had an aim to make the Constitution as rigid as 
possible but at the same time still responsive to the changing circumstances 
and changing times. This they did, not by leaving the entire matter to the 
judiciary^ but by engrafting some flexible provisions in the Constitution itself 
which come into play in case such situations arise but which otherwise do not 
affect the normal working of the Constitution. In this sense, our Constitu¬ 
tion has maintained a good balance.” 

Indian Constitution possessing all these essentials : Obviously Indian 
Constitution satisfies all these essentials.” It is written, it is the supreme 
law of land, it envisages the supremacy of the judiciary and 
it is also rigid to some extent. Though I leave the qujstion pending till I 
analyse the particular provisions of the Constitution, I cannot help remarking 
here that whatever be in practice or substance, it cannot be denied that 
Indian Constitution is basically a federal one 

Non-essential features of the federal Constitution : Before we pass on to 
the next part of this proposition, I would like to say something of the non- 
essential features of a federation. They are, for example, dual judiciary, dual 
citizenship, dual constitution, equality of States etc” But as their name 
suggests, the absence of these features in a constitution does not affect its 
federal character. D/cej” and Wheare'^ while talking of the essential features 
of federation do not talk of these at all and are content to classify supremacy 
of the Constitution and its being written as essential features. 

(HI) 

Analysis of Particular Provisions of the Indian Constitution 
dubbed to be deviations from federalism 

The critics of Indian Constitution seek support of many of its actual 
provisions in order to substantiate their claim that Constitution of India is 

27. Excluding the Bill of Rights wliich were virtually not in the nature of amendmenhs 

but a supplementation of the Constitution. 

28. As in case of U-S A. and Australia. 

29. Wheare, Modern Constitutions, 143. 

30. Subject to it not being strictly rigid. 

31. All these exist in U.S.A. 

32. Dicey, Law of Constitution, 10th Ed. 
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not a true federal constitution Obviously these provisions, referred one by one 
below, on the face of it, seem to be m their support We may here refer the 
following provisions which arc claimed as deviations from the federal 
principle for they have a centralizing tendency and establish supremacy of 
the Centre over States and place the States in subordination to the former 

1 Union and its Territories (Articles 3 and 4) 

U S Federation has been described as an "indestructible union compo¬ 
sed of indestructible States" ** In consonance with the federal principle of 
co-ordination, the federal government in U S A has no power to redraw the 

map of U S A by forming new States or by altering the boundaries of States 

\^iihout the consent nf the States concerned Same safeguard is adopted in 
the Australian Constitution with the further safeguard of a referendum 
required in the affected States** 

But under our Constitution, Articled enables the Union Parliament to 

reorganise the States or to dimmish their territory or to destroy one State 
altogether by merging it into another ” And Article 4 provides that any such 
change in the territories of the Slates made in consequence of a hw made 
under Article 3 shall not be regarded as amendment for the purposes of 
Article ifiS” Thus here the Union Parliament may alter the b undaries and 
even destroy the State itself without the consent of the States concerned /« 
the Hords oisinha, CJ ” 

‘‘What appears to mitigate against the theory regarding the sovereign¬ 
ty of the States, is the wide power with which the Parliament is 
vested to alter the boundaries of the Slates and even to extinguish 
the existence of the Slates by virtue of Articles 2 to 4”. 

The only requirement for the application of Article 3 is that no bill for 
this purpose shall be introduced in the Parliament except with the recommen¬ 
dation of the President, who shall refer the bill to the State concerned for 
expressing Its view But this safeauard fills ,n substance as the Parliament 


33 

34 

35 

36 

37 


38 

39 


Wheare Federal Government 3rd Ed 


Taxes Vs While (1868) 7 Wall. 7001720) 

Article IV, section 3(1), U S Constitution 
Section 123-4 of Australian Constitution 
Article 3 provides 

‘ Parliament may, by law (a) form a new State I 
from a Slate or by uniting two or more State 
uniting any territory to a part of any State or (I 
State or (c) dimmish the area of any Slate or I 
any State or (e) alter the name of the State 


separation of a territory 
or parts of States or by 
increase the area of any 
alter the bounoanesof 


Winch deals with the amendment procedure 

stateorV.titBcDsaUttsu.UiuoD„ri,Kl„ AlRJMjs c. iai 
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is not bound by the view expressed by the concerned States. Obviously it is 
a hard blow to the federalism as it makes the existence of the States itself 
dependent upon the mercy and sweet will of the Centre. This may be a 
sufficient deviation from the strict federal principle as this makes for 
States in a way subordinate to the Centre. 


2. Supremacy of Centre in Distribution of Legislative Powers 

Article 246 : Article 246 divides the legislative powers into three lists 
viz, Union List,'*® State List,** and Concurrent List.*® And it represents 
a clear picture of the centralizing tendency of the Indian Constitution. It 
tries to maintain the supremacy of the central polity in the following 
ways :— 

(i) The number of Entries in the Union List is nearly double to 
those of in State List.*® 


(ii) Large scope of Concurrent List :—Clause (2) of Article -246 gives a 
concurrent power both to Centre and States, to legislate on matters enume¬ 
rated in the Concurrent list. But we note that while in Canadian Constitu¬ 
tion there are only two items in the Concurrent List, our concurrent list con¬ 
tains as many as 47 Entries. Thus the scope of the authority of the Centre is 
indirectly enlarged in light of the provisions of Article 254(1).** 


(iii) Power of Parliament regarding Union Territories :—Clause (4) of 
Article 246 gives Parliament the power to make laws regarding all those 
territories which are not included in any State. Although it is ignored by 
us but virtually it is a significant additional power to the Centre.” The 
effect of the present clause is to relieve the Parliament of the limitations 
imposed upon it by the scheme of distribution of powers, between Centre 
and States, through three legislative lists. It was held by the Supreme 

that in reeard to Union Territories, the Parliament is not fettered by 
»7hlnrrn the in .hn S.n.. Li,..- 

(iv) Predominance of Union Power: The opening words of Article 
246 (1), “notwithstanding anything in clause (2) and (3)”, and the opening 


40 . 

41 . 


44 . 


45 . 


List I, Schedule VII. 

List II, Schedule VII. 

List III, Schedule Vll. 

,e. 96 entries in List I and 66 entries in List II. , . ^ 

Article ^ 54 ( 1 ) declares that State laws on matters enumerated in Concurrent List 
shall be void to the extent of their repugnancy with Union Law on the same 

Th'rrare 6 Union Territories in India, in respect of which only Parliament has 
nower to legislate, even on matters enumerated in the State List. 
hUthan Lai Vs. State of Delhi, AIR 1958 S. C. 682 (685). 
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words of Clause (J), “Subject to clause (1) and (2)” clearly establish that 
in case of an overlapping between legislative powers of Union and States with 
respect to the three lists, the Union legislation shall prevail” 

As held in PrafuUa Kumar Vs Bank of Comnjerc^^ that — 

“Thus if a subject happens to be included both in Lists 1 and HUB 
the Union legislation alone which will be competent to legislate 
on that subject Likewise if there is an overlapping between List 
I and List III, it is List I that shall prevail The Union power 
shall also prevail in case of conflict between List 11 and List lU ” 

In Subramania Vs Afulhisnami** the following observations were made 
which were later approved m Prafulla’s Case ** 

“The federal legislature has full and exclusive power to legislate with 
respect to matters in list I and has also power to legislate with res 
pect to matters m List III A provincial legislature has exclusive 
power to legislate with tespect to L\st ll minus matlers falling i’' 
List I or List Ilf and has concurrent power to legislate with respect 
to matters m List III minus matters falling in List I The dominant 
position of Central legislature with regard to matters in List / and 
in IS thus established ’* 

It was also held to the same in Goiernor General Vs Province of 
Madras^ that — 

'If two entries in List 1 and II cannot be hnally reconciled, <he power 
enumerated m List II must give way to that in List I “ 

Thus, Article 246 works in many directions with a clear centralizing 
tendency which is against the federal principle of co ordination and indepeo* 
dence of the States 

(Article 248) Residue Powers USA, regarded as a precursor of 
modern federalism, allots residue powers to the States and the federal 
government has only enumerated powers” The position in Australian 
Constitution is similar to U S Constitution ” But our constitution follows 
the scheme of Canadian Constitution and by Article 248 (1) vests the residue 
powers exclusively to the Union Ugislaturc« This is also an additional 
power in favour of the Centre 


47 This is also called Hon Obstame clause 
43 air 1947 P C. 60 

49 1940FCRm 

50 air 1945 FC. 93 

51 US Constitotion XAmendment 

52. Section 107 of Australian Constitution Act 
53 M«cInd.JnCon!tilw,on 
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Article 249 : The principle underlying American federation is that one 
of the parties to the federation cannot, by its unilateral action, alter the distri¬ 
bution of powers made by the Constitution. The distribution of powers in the 
U S. Constitution is rigid. The Congress cannot transfer to itself any of the 
powers belonging to the units. The only way to effect it, is by way of 
amendment which is a rare phenomenon. The position in Australia is 
similar to that of position in America. 


On the other hand. Article 249 enables the Parliament to legislate on 
matters enumerated in the State List if the Council of States, by a majority 
not less than 2/3 present and voting, declare by resolution that it is expedient 
or necessary in national interest that Parliament should make laws on such 
subject though enumerated in State List. Here our Constitution has gone 
beyond the scope of the dominion Parliament as regards the provincial matters 
in Canada. There at least, the question of “national importance" is justiciable 
but under the Indian Constitution the determination of the question of 
“National Interest” by the Council of States is final and the courts cannot go 
into the question as to whether in reality any such national interest exists.^* 
This is against the federal principle that distribution of powers cannot be 
altered by any party to the federation by its unilateral action. 


A reply to this is sometimes given on the ground that as Union 
Parliament assumes the power only on a resolution of Council of States 
which consist of the representatives of the Slates and thus the consent of the 
States is implied. But as we shall see in discussion that 

neither the Centre nor the States can enlarge the scope of the ot er with its 
consent Moreover we see that, unlike U. S. Constitution, there is no 
equality of States in respect of its representation in Council of States, thus 
the maiority of one House of the Parliament is competent to over-ride the 
normal distribution of powers enumerated by the Constitution. 

Article 250 Emergency : Emergency under U. S. A. and Australian 
ronstitutions does not suspend federal distribution of powers as laid down by 
n.e 21 “ titution, nor docs it onablo the ftdernl legislature, of its otvn wtll, to 


54 . 


-r Act 1935 atlotteU residuary powers neither to Centre nor 

Government jhe discretion of the Governor General to assign these 

to provinces, it wa . , This was done as a compromise between two 

rS rd'rscS-fs o?U.oSn. ,« .nd,a-o„c i. tavnar ot gi.ing r.sid.a. 

powers to Centre, °‘hcr to Australian Constitutions, there is 

In Canadian Constitu i ^ dominion Parliament cannot encroach upon the 

strict demarcation of p enabled, by liberal interpretation, the 

DoZion Varliament to legislate on Provincial matters if they assume National 
importance. 
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assume powers over State subjects To this it may be replied that though the 
Constitution does not empower such assumption of sphere of State by the 
Centre, yet the judiciar>’ has during wars and emergency, enabled the federal 
legislature to assume as much power over States as necessary But to this it may 
still be counter-replied that admitting that the judiciary has enlarged the sphere 
of the federal legislature, still the bcsic principle of federation i e neither of 
Centre and States should, at its own sweet will, be capable of altering the 
demarcation of powers remains intact The final verdict still lies with the 
judiciary and not with the Centre 

But under the Indian Constitution, under Article 2S0 (I), Parliament 
has a power^ while proclamation of emergency is m operation, to make laws 
With respect to any matter enumerated in the State List and the limitations 
of Article 246 are thrown to winds at the mere subjective will of executive 
head of the Union, i e President, whose verdict as to the existence of 
circumstances justifying the emergency is final and subj'ect to no scrutiny 

, Article 252 . It is well estaMished m U S A “ that— 

"What Congress cannot do directly, cannot be done by it with the 

consent of the States Neither consent nor submission by States 
can enlarge the powers of the Congress None can exist except 
I o ' those that are granted by the Constitution ” 

In Canadtfi\ too . . 

"Unless and until the distnbution js changed by constitutional ' 
amendment, the powers of neither the Dominion nor the Provinces 
, can be enlarged by consent or abstinence of other party 
concerned *' 

Though this does not mean that States are not to co-operate with the 
Centre in its policies but encroachment by one legislature upon the legislative 
sphere of the other cannot be effected by consent 

But on the other hand, Article 252{I) or Indian Constitution enables 
the Union Legislature to legislate on specified matters in State List, in case 
where the Legislatures of the Slates by resolution declares that Union 
Parliamenl should legislate on such matters included in State List Thus the 
sphere of the Centre is enlarged by the consent of the States concerned 
which IS against the federal pnncip’c as pievalent in USA and Australia 
Not only this, clause (2) of Article 252 is another instance of extended Union 
authority for laws made by Union Parliament Under Article 252 (/) can be 


55 Ashton Vs. Cameron (1936) 29S (U. S > 513 

56 899(A C)5S0 (5S8) 
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amended or repealed only by the Parliament. If this extended union 
authority is justified on basis of the consent of States, there is no reason why 
they should not have a freedom to withdraw that authority by repealing or 
amending the Union law on the consented sphere. _ Moreover we know that 
ours is a one party rule both in States and the Centre and that also of most 
centralised and strong party like Congress organisation, where all the 
Chief Ministers and Ministers are under the party control of the Central 
leaders. Thus it may not be impossible that the Centre may compel the 
States through their party directions to make such resolutions as required 
by Article 252 (1) 

Article 254 : Article 254 (1) states in substance :— 

I 1st part: “If any provision of law made by the legislature of state is 
repugnant to any provision of a law made by 
Parliament which is competent to enact 

2nd part-, or to any provision of existing law with respect of one of 
matters enumerated in the concurrent list, the law of 
State legislature shall be void to the extent of its 
, repugnancy to the Union law over same matter.” 

Clause (2) provides that in case of conflict between State law with 
the existing Union law, the former shall prevail if it was reserved for the 
assent of the President. 

There is no doubt that in case of a conflict between State and Union 
laws on the subj'ect of Concurrent list, the Union legislation shall prevail. But 
the .controversy prevailed 'for a long time over the question whether 
Article 254 {!) also applies where there is a repugnancy between Central 
law on the Union or the Concurrent list and the State law on the State list. 
One view supported by Basu®’ and Shukla®® among others, was that precedent 
condition for the attraction of Article 254 (1) is that legislation of both 
Union and State must be a matter on the concurrent list. But other view 
was that this Article 254 (1) also applies where Union Law on Union list 
and State Law on a matter in State list are conflicting and in such case the 
Union law shall prevail. But dicta of Supreme Court®® adopts the narrower 
view. The Supreme Court observed ; 

“the essential condition for the application of Article 254 (I) is that 
existing law must be with respect to one of matters enumerated 
in the Concurrent List.” 

57. Basu, Commentaries on Constitution of India, 4th Ed. Vol. 2, 289. 

58. Shukla, Commentaries on Constitution of India (1960), 343. 

59. Prem Nath vs. Slate of J. and A'., AIR 1959 S. C, 749. 
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But with all respects due to their Lordships, I may say that this view 
seems tc be an unnecessary narrowing down the plain language of the Clause 
The words “the latvs v>hich the Parliament competent to enact" 
enough to include Union laws on matters specified in the Union list 
Moreo\er the word “or” clearly separates the first and second part of the 
Clouse 254 {]) and such a narrow construction is unwarranted. This view 
IS supported by Jennmgsf^ w-ho says — 

“Some authonties consider that this Article applies only to subjects 
in Concurrent List but it is not so phrased It makes sense if all 
references to Concurrent List b; deleted 

Thus we see that the Supreme Couri’s view' seems to be based on 
expediency rather than cn the wording of the Clause and there may come 
a time, where in case of rccessity, the Supreme Court may adopt its wider and 
proper meaning, which would be nothing but control of Union over State 
legislation even on State List 

3 Supremacy of Centre tn Administrative Relations 

Article 256 provides that the Executive powers of the Union shall 
extend to the giMng of such directions to State Executives as may appear to 
the Government of India to be necessary to ensure compliance to the laws 
made by the Parliament 

Simihrly Article 257 etumerates some cases in which Union may 
give directions to the States and Us marginal heading, "Control of Union 
over States m certain cases", leaves no doubt that by these provisions, the 
Constitution seeks to place the States in control of Centre for certain 
purposes And not only this Article 365 provides a sanction for non- 
comphar.ce of these directions where the President may assume to himself all 
the functions of the State*’ and may also djclare that powers of the legisla¬ 
ture of the Stale concerned shall be exerasable by or under the authority of 

Union Parliament« 


to 

61 


63 


Jennings, Some Chiractcnslics of Indian Conatuutiun p 61-2. 

M P Jam (Indian Conslitutioml Law 1962. p 255) aUo says— 

•■II .s no doubt ttoo Ihot tho roU in An 25»ni„h=n both 
law, bolons to o mailer in Con^mnom L,,, f„, ,b,„ ft, 
ntegreat Wh.n th,two IiwjbclonglodiirCTant Inn tho chincc,of inconsB- 
icrcy between them w ycry mncti reduced and matter miy be sellJed in 
majority o? cases by invoking ihedocinn* of p.ih and substance But even 

then there is no reason why the wider interpretation ofef 254 (l)sbouJdDol 

be accepted when it is most plausible m its plain observation.” 


Art 365 II) (a) 
Art 365 (1) (bl 
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This is nothing short of a significant break from the federal 
principle of co-ordination and independence of the States, for the idea of 
giving such directions by the Union Executive to the State Executives is 
foreign to federations like U.S.A. These two articles show that the Executive 
power of the State even within its proper sphere, must be so exercised as not 
to impede or prejudice the exercise of the executive power of the Union. 
Hence, even within the sphere covered by State List, the Union Executive 
shall have the power to dictate to the State Executive. 

4. Delegation of Executive Function:—(Articles 258 and 258-A) 

Under Article 258(1), the President may entrust upon the Government 
of State, with its consent, the executive functions of the Union. Under 
clause (2). Parliament may, while legislating on a subject m the Union List, 
confer powers and duties on State Executive in regard to such law. Thus 
while consent of State concerned is required in clause (1), even that is not 
an essential condition under clause (2). 

So here though the supremacy of Centre is not in the sense for it 
rather delegates its powers in favour of States and assume to itself no sphere 
of the States. But yet, it is supreme in the sense that, in some cases, even 
without the consent of the Government of the State concerned, the Union 
Parliament may confer duties on the States. But whatever it be, whether it 
assumes to itself the State’s sphere or delegates its sphere to the States, 
nevertheless it embodies a deviation from the federal principle meaning that 
neither Centre nor States, either at their own will or w'ith their mutual 
consent, can alter the strict division of powers between them. 

Article 258-A is the converse of the Article 258 which enables the States 
with the consent of Government of India, to entrust some of its functions on the 
Centic. But note that unlike article 258, the consent of Union is required in 
all cases. 

5. Provisions regarding disputes relating to W''aters :— 

Article 262(1) enables Union Parliament to provide by law, for 
adjudication of any inter-state dispute over waters and rivers Moreover 
clause (2), which is more significant in this respect, is that the Parliament 
may provide, by law', that neither the Supreme Court nor any other court 
shall exercise jurisdiction in respect of any such dispute. This deviates from 
the principle of supremacy of judiciary wliich is the essential feature of a 
federal constitution. 
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6 limncial Mailers (Articles 275 and 293) 

Under Article 275, the Parliament is empowered to make such grants 
in-aid, to the states, as it may deem necessary Thus the Union has a 
sufficient control over States as the amount of aid is at the absolute discre¬ 
tion of the Centre 

Under Article 293 (2), Government of India may, subject to such 
conditions as may be laid down by the Parliament, give loans to the States 

Both these Articles indirectly, in the garb of aids and loans (without^ 
which Slates cannot function), creates a substantial control over the States 
for the grants etc are to be made on such conditions as the Parlument 
deems fit Though this is ignored but virtually it is a sufiicient deviation from 
the strict federal principle 

7 Inter-State Commerce 

Article 302 states — 

‘ Parliament may, by law, impose such restrictions on freedom of 
trade and commerce between one Slate and another or within 
any part of the territory of India, as may be required in public 
interest ” 

The words “within any part of the lemiory of India” mean that the 
Union Parliament may impose restrictions not only on inter-State commerce 
but also on intra-State commerce, if public interest so requires ^nd 
Gajendragadkar, J , in Aliabari's Case,** made an obiter observation “Public 
Interest m Article 302 is non justiciable and the P,>rliament is the sole 
authority to ste whether the public interest so requires to impose such 
restrictions ” This is another prejudicial step against State autonomy and 
there seems to be no reason to make the Parliamant as final authority and to 
oust the judicial purview 

8 SerMces 

For independence of Slates and Centre in their respective spheres, it 
IS essential that both should own their set of Government machinery, have 
their own offices and services « The Constitution envisages separate Union 
and Slate services But Article 312 provides that m case Council of States 
declare” that it is neecssarv or expedient in national interest so to do 
Parliament may by law provide for one or more AJMndia Services common 
to Union and States and Parhanenl shall provide for regulating the service 

64 air 1961S C. 232 (254) 

65 sec Article 312. 

66 by a resolution by 2 3 membets presentaad voimg 
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of persons employed therein. This encroaches on States’ liberty to have 
their own separate services. 

9. Emergency Powers 

Articles 352 to 361 deal with three kinds of emergencies during which the 
whole federal structure set up by the Indian Constitution gets converted into 
a Unitary State, the Parliament assuming to itself practically all the powers 
of the States and reducing States practically to the agencies of a unitary 
State. There is no such emergency provision in U.S.A. The Supreme 
Court of America observed®’:— 

‘•The extraordinary conditions do not create or enlarge the constitu¬ 
tional powers”. 

But in India, by declaration of emergency by the President,®® who acts and 
is normally bound by the advice of the Central Ministers, the Centre is 
capable of destroying the whole federal structure.®® 

Article 353 :—It provides that while proclamation of emergency is in 
operation, the executive power of Union shall extend to giving such directions 
to any State, as to the manner in which the Executive power thereof is to 
be exercised. So here though the Government of a State is not suspended, 
the State Executive becomes impotent in its own sphere. 

Ai tide 250 :—It provides that Parliament shall, while proclamation of 
emergency is in operation, have power to make laws for whole or any part 
of the territories of India with respect to any matters enumerated in State 
List. 


Thus immediately on proclamation of emergency, the legislative 
competence of Union Parliament is automatically widened and limitations 
imposed upon it by Article 246 cease to exist. 

Article 354:—“The President may, by order, while proclamation of 
emergency is in operation, direct that all the Articles 268-269 regulating the 
distribution of revenues between Centre and States, be modified as he thinks 
fit.” 


67. Sclwctcr I’s. U. S (1935) 295 US (495). 

68. The President is the executive head of the Union. 

69. One p.irticular instance of misuse of this power seems to be that in spite of repeated 
demands from public and P.\rliamcntarians, the present cmcrEcncy which was 
proclaimed due to Chinese aggression is still kept in force, though the Chinese 
forces have, since long, ceased hostility. 
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Article 357 (/) —It provides “If the President, on receipt of a report 
from the Governor’® of a State, is satisfied that the situation has arisen 
that the Government of a State cannot be carried on in accordance with the 
provisions of the Constitution, the President may by proclamation (a) 
assume to himself all or any of the functions of State and (b) declare that 
powers of legislature of State shall be exercisable by or under the authority 
of the Parliament ’* 

Thus, this enables the President’*, who is sole authority,” at his 
subjective satisfaction on the report of the Governor’* of the State, to 
dcstruct the whole State machinery in no time Thus the whole set up of the 
State itself, on the face of it, is at the mere sweet will of the head of the 
Union Executive who is generally bound by the advice of the Centre's 
Council of Ministers 

10 Reservation of Stale Bills for the Consideration of President 

Under Article 200, the Governor may and in case bills derogate 
from the powers of the High Court, shall reserve them for the consideration 
of the President’* This is also to some extent control over State legislation, 
even over the State List 

11 Appointment of Governor 

Under Articles 155 6, Governor of a State shall be appointed by the 
President and he shall hold office during pleasure of the President Thus 
the executive head of a State acts as the agent of the Centre 

Thus taking into view the above analysis, one cannot help admitt¬ 
ing that to some extent, these provisions deviate from the federal principle 
of States’ co-ordination and independence In the words ofSinha C _ 

“There is undoubtedly a distribution of powers between Union and 
States m matters of legislative, executive field but the distribution 


70 Who IS appointed by President and holds office at bis pleasure and thus virtually « 
agent of the President. 

71 Who is head of Union Eacculive 

72. The proclamation of eme-geney cannot be challenged in courts on the ground that 
actually no such circumstances eaist which may juslify the proclamation of emergen 
cy 

73 Who IS appointed by the President 

74 For other instances where reservation of State BilU for consideration of the 

President, refer to Arts 31 t3l 31-A 288 (2). 254 (2) 

75 Stole of West Btngaiyt <»//«(//«. Air 1963 SC. 1241 
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of powers is not an index of political sovereignty. The exercise 
of powers, legislative, executive, in the allotted fields is hedged on 
by numerous restrictions so that the powers of the States are not 
co-ordinate with the Union and are in many respects not 
independent.” 

At another place, Sinha, C.J.P^ observed;— 

“One review of diverse provisions of the Constitution, the inference is 
inevitable that the distribution of powers, both legislative and 
executive, does not support the theory of full sovereignty in the 
States so as to render it immune from the existence of legislative 
power of the Union Parliament.” 


Finally, as Sinha, said -— 

“Political sovereignty is distributed between the Union of India and 
States with greater weightage in favour of the Union.” 


IV 

I may be accused of analysing the various provisions of our 
Constitution’® with a biased view in favour of the critics of the Indian 
Constitution. This accusation of mine, may on the face of it, seem to be 
iiictified as I have tried to search out every word of the Constitution from 
Sa h=\up,.™cyor.h=Centr. be refl=c«d Bu. it ie ,o be noted ,ha. 

task is not of a lawyer who speaks only for h,s el,en, and tnes to hoot 
down every word of his opponent oounsel, whether nght or wrong. On 
le otIterhLd, my task is like that of a judge or a sens.ble c,.l.c who 
bela completely unbiased and impartial, examines the arguments of both 

«esw, interprets them impartially by supplementing “ 

justifies the correct one with his logical reasoning. Then he places these 
extended arguments separately on the two separate wings of the weighing 
machine of Justice, carefully watches the movements of the weighting needle 

rd apprls th.mgum.nts,byhlsCourtScal oftha side to which the 

weighing needle falls indicating the larger weight in justice. 

My approach in analysing the above provisions may also be attacked 
fron. -mother ancle, of that being a one-sided and that being as a spokesman 
of .rcritics wh'o challenge the federal charaeler of the Cons,itu,ion. But 
,-tnnro-ich in this part of the Article will prove, me is not 
I assure, as PP ,rend of analysis of mine, in part III 

This ™,icle, ‘was perpelua.ed with single aim of mine. My approach 


16. Analysed in Part (III) of this article. 

77. Both of which are to the extreme. 
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IS like that of a good and confident lawyer who instead of waiting for his 
opponent counsel to point weaknesses of his case, can dare to enumerate 
in details what can be at the maximum said against his client and then he 
proceeds to rebut them one by one logically and legally My first part 
of job I have done in Part (3) of this Article and the next job of mine I pm* 
pose to take up m this part 

With this stand of mine, I may also admit one thing that on the first 
reading of my analysis of some of provisions of the Indian Constitution, 
which reflect the deviation from the federal principle in the strict sense, even 
the most staunch supporter of the federal nature of the Indian Constitution, 
may feel their stand shaking and feel themselves standing on the legs of 
cards rather than of flesh with blood circulations But as I had already 
pointed out that that was only one side of the picture and this must be 
read and examined in the light of the justifications provided in this Part 

In View of the vanous provisions analysed above, which undoubtedly 
do not conform to the strict federal principle of co-ordination and indepen 
dence, some scholars hesitate to characterise Indian Constitution as strictly 
federal 


In the words of Wheare'* — 

“The Central Government m Indian Constitution is given powers of 
intervention in affairs of State Governments which modifies the 
federal pnnciplc The Constitution did not indeed claim to 
establish a federal union but federal principle has been introduced 
into Its terms to such extent that it is justifiable to describe it a 
quasi»federal Constitution ” 

Af another place, Wheare observes^ — 

“The Indian Constitution establishes a Unitary Stale with subsidiary 
federal features rather than a federal State with subsidiary Uni¬ 
tary features” 

Thus measuring Indian Constitution on the rod of ihe federal principle 
in strict sense, Wheare concludes that the essence of unitary character is 
dominant in the Constitution of India and federal features are only incidental 
Thus he docs not consider India as a federation and hence does not include 
the discussion of Indian Constitution in his book on Federal Constitution 
and the Federal Governments 

78 In Part (3) of this article 

79 Wheare, Federal Govt, 3rd Ed 28 

80 New indun Coastitonon Analysed 1950 A L. 3 22. 
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Jennings^^ also characterised it as a “federation with strong centrali¬ 
zing tendency”. As he said 

In fine it may be said that the Constitution of India is neither 
purely federal nor purely unitary but is a combination of both. 
It is a union of novel type. It enshrines the principle that 
in spite of federalism, the national interest ought to be para¬ 
mount.” 

But these criticisms of various learned authors, against the federal 
character of the Constitution of India, though made in the twentieth century, 
seem to be based on the federal principle in strict and orthodox sense of 
eighteenth century. They seem to test Indian Constitution on the basis of 
American Constitution as if stood in 18th century and which itself does not 
conform to the federal principle evolved from and based on it.=- A reaction 
against such an approach was expressed by Suba Rao, J.,®^ :— 

“Though some authors accepting the U. S. Constitution as yard¬ 
stick for federation, prefer to describe Constitutions with 
centrelizing tendency as quasi-federations, I do not think it 
correct to do so, if the Constitution in question has accepted 
substantially the federal principle. Applying this test, I have no 
doubt that Indian Constitution is a federation as units in 
normal times exercise sovereign powers within the field as 
allotted to them.” 

America started on its federal career with a weak Centre and with an 
accent on the rights of the States. But in course of time, the things 
changed and the judiciary by liberal interpretation of Centre’s powers 
enlarged the scope of the federal polity. Thus none can assert that States in 
U. S. A. today are co-ordinate with and independent of the federal govern¬ 
ment. The status of States is definitely wcakei vis-a-vis tlie Centre. This 
change has come about through the liberal interpretation of Centre’s power 
by judiciary, vast financial resources available to the Centre, the cmcigcncc of 
system of grant-in-aid to the Stales, etc. Thus how can that federal principle 
be a test for the federal character of a Constitution while the basic country 
viz. U. S. A. on whose working it was based, had itself by now, deviated 
from it. 

81. Jennings. Some Characteristics of Indian Constitulion, p I. 

82. U. S Constitution was framed and still stands today in theory cmbod>ing accent on 
States and with weaker Centre. But in praeticc, judiciary has enlarged Centre's 
scope and now federal government virtually is much more powerful than the Slates 
and thus the American Constitution in practice docs not s.itisfy the strict principle of 
co-ordination and independence of states. 

83. StateofJi'esl Bengal 1'3 Union of In ha, AIK 1962 SC (12411 (1253). 
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Evidently the old and orthodox doctrine of dual federalism tshich 
recocnised the States as co-ordinaie and independent of Centre, is no longer 
tenable This doctrine of co-ordination and independence of States has given 
place to the doctrine of co-operative federalism which lays more stress on the 
Central leadership and the co-opcration of the States with the Centre ** 

In light of this new school of thought on federalism, which is much 
more flexible than the old strict federal principle, let us examine the critical 
analjsis of various provisions so as to sec that how far those critics are 

justified m their stand against the federal character of the Indian Constitu¬ 
tion 

(i) No doubt Articles 2 to 4 do make the very existence of the States 
themselves at the sv-eet will of the Centre,*^ but as in the words of SubaRoo, 
j ** It IS only an extra-ordinary power to meet certain emergencies and it does 
not effect normallj the spheres of States and Centre m their norma) working 

00 No doubt, Articles 246 recognises predominance of union over 

St^les’ legislative powers in case of possible conflict between Lists I and III 
or Lists I and II*’ But the fact must not be overlooked that the non 
obstante ebuse is to be applied only in extreme cases where the 
reconciliation between entries in two different lists is not possible at all 
Thus, the application of the Non Obstante clause would be only m very 
rare cases as in most of the cases, the conflict could be resolved by 
spplicaiion of the doctrine of pnh and substance As tn the y^otds of the 

Federal Court **— 


•But doctrine of union supremacy is not to be readilv admitted to 
defeat ihe legislative powers of the Stale The principle under¬ 
lying the non-obstanle clause may be invoked only in case of 
irreconciliablc conflict and doctrine of pith and substance should 
be applied here ” 


( 111 ) The large scope of concurrent held is also strongly allacVed as 
renecting the Knttaliring t.nd^ey » Bnt such a large number of entnes can 

n r mn on F 

,he Constitution Fitstlv, at the time of mahing „r „„ Consl.lnl.on, the 
connttles Mere just out from the chaos of the partition's atrooities. and it »as 


84 M P Jam. Indian Constituiional Law ( 1962 ) 

8J AnieP 11-12 of this typed aniele 

86 A1R1%3S C. 1241 (1268) 

87 Ante p 12-4 (Typed) 

88 Ktshon fs King AIR 1950 F C 69 

89 Sec cnie 
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not possible to decide that which of the two be allotted the 
certain matters which were of national as well as of local impor¬ 
tance. Secondly, it was felt that certain matters could not be exclusively 
allocated either to the Centre or States and thus it was thought expedient to 
give them a concurrent sphere. Undoubtedly, in case of repugnancy, the 
Union law shall prevail®® but it cannot be attributed to as an instance of 
supremacy of central authority. 

The general rule of interpretation is that unless apparent on the face 
to the contrary, a rule of law must be interpreted in the sense it purports to 
be. The very provision of Indian Constitution can, since the Constitution 
possesses all the basic essentials of a federation, be interpreted in the light 
of its federal character unless it is apparently to the contrary. The other 
interpretation®^ of such a large Concurrent List can be that the Constitution, 
in so doing, strived towards States’ autonomy and enlarges the sphere of the 
States by giving them a concurrent sphere instead of alloting them exclusively 
to the Union. 

(iv) Evidently enough, the vesting of residuary power in the Centre 
is an instance of centralization®® and in this respect our Constitution 
follows the Canadian constitution.®* But as in the words of Privy 
Council ®‘ 

^•The three lists are so exhaustive that there is hardly any scope for the 
residuary field and thus whatever be in theory, it does not, in 
practice, effect the faderal structure much.” 

(v) At tide 249 enables the Union Parliament to legislate on any 
matter in the State List if the Council of States, by a resolution declare it to 
be in national interest to so legislate. This, admittedly is against federalism 
as the Union Parliament by its unilateral action (i. e. without the consent 
of States) assumes to itself the States’ field. But it must not be overlooked 
that our Constitution makers have constantly one aim behind the drafting of 
a new constitution, viz., that our constitution should be as much rigid as 
possible but at the same time, it must remain responsive and flexible to meet 


90. Art 254 (1) 

91. Ttic former interpretation is that by giving the Centre a concurrent jurisdiction, it 
has reduced the scope of State’s legislative compctcncj'. 

92. Art. 248, ante. 

93. But the process is reverse in U. S. .A. and Australian Constitutions where the 
residuary powers lie with the States. 

94. Governor General Kr Province Madrav, A. I. R. 1945 P. C, 98 
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the ewergent situations This »s** only a temporary power and as such a 
resolution remains m force for such period not exceeding one year This is in 
pursuance of the aim of the Constitution framers to roahe it responsive to 
changing circumstances 

(vj) Obviously Article 2S2*'’ is against the federalism m U S A. and 
Australia and against the Supreme Court’s dicta** that neither consent nor 
submission of the States couW enlarge the sphere of the Centre But it was 
also held by the Supreme Court lo the same case” that federal pnnciple of 
co-ordination and independence of Stales does not mean that the Stales arc 
not to co-operate with the Centre in its policies It only meant that encroach 
ment cannot be made by one over the field of other But, obviously 
enough, the concept of co operation certainly involves foregoing of 
one’s rights to some extent Thus the difference between co-opcration and 
encroachment is only of degree 

(.vii) It IS true that a federal constitution further requires that federal 
structure set up by u*’* should not be lightly altered It is also admitted that 
ours IS a less rigid Constitution as compared to the U $ A and Australian 
Constitutions But as the experience m those countries has prored that 
too much rigidity in amending process stands m way of adopting the 
Constitution to changing needs, the problem before our Constitution malcerj 
was to devise some process of amendment by which a comparative stability 
could be secured to federal provisions’” of the Constitution, while m other 
respects, the Constitution could be made to respond to need for reform and 
progress under new conditions as they may arise 

But we must not forget that the rigidity of the U S and the Australian 
Constitutions has been maintained only by the fact that judiciary has softened 
Its rigidity by liberal interpretations of its terms But our Constitution 

95 This wu done to remove the difficulty which the U S Constitution experienced 
to too much rigidity 

96 Art 249 

97 See ante 

9S Ashton t'3 Cameron 1193S) 29S 1} % <5I3) 

99 Distribution of Powers between Centre and States 
99 .A Sec ante 

100 U ^ Constitution requires for snicndmenl a ratification by at least 3'4 States. 

we require ratification by only 1/2 of States and that also for amending federal 
provisions and some of which are amendable by speaal mijoniy and rest of the 
provisions arc amendabtc by ordinary Icgistalion 
\0l U is also less rigid m the sense that Stales have no say in the iniliaupg of amend 
ment and they have their say in passing the amendment but thal also in ver/few 
cases under Art 36^ The State* m U S A have say at both these stages 
102. Distribution of Foners provisions regarding judiciary etc 
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framers, instead of leaving the matter entirely to judiciary, has inserted some 
provisions into the Constitution itself which enable the Constitution to adopt 
itself also in extra-ordinary situations. 


(viii) The directions of Union executive to the States’ executives and 
the sanction behind thein,^®* are surely a unique provision, foreign to the 
U. S. Constitution.^®^ It, no doubt, creates a substantial control of States. 
But the directions are only to ensure compliance with the Union law and its 
policies, which cannot be effected without the co-operation of the States. 
In the words of S'l/hfl Ruo, 

“By and large, with minor exceptions, the Union as well as State 
Executives function in their exclusive fields and Union Executive’s 
directions are intended only to facilitate the carrying out of the 
common purposes.” 


(ix) As regards supremacy of Centre in financial matters under 
Articles 275 and 2PS (2), the grants-in-aid and loans are made to the States 
subject to the conditions imposed by the Union Parliament.’®® But it must 
be noted that provisions of federal grants-in-aid and leans to the States are a 
common feature of every federation.’®’ The Centre having larger national 
and international responsibilities, obviously has larger resources and. hence 
the purse strings are in its hands. We see that the amount of grants to a 
oarticular State are the discretion of the Union Parliament. But this 
Lcretion to the Centre is inevitable. They cannot be made equally to all 
States as some States in a federation may happen to be well developed while 
others may need more help. Thus the amount of grants and loans depends 
noon the need of a particular State. Besides this, there exists in India a 
Rnance Commission, an independent body, which advises the Centre on 

such matters. 

The emergency provisions’®® have been attacked as a major 
deviatii from the strict federal principle. But in the words of Suba Rao. J.,’®®:- 

.<In case of emergency such as war, external aggression, internal 
disturbances, failure of constitutional machinery m a State or 


103. 

104. 

105. 

106. 

107. 

108. 
109. 


Under Art-365. 
ante p. 19-20 (Typed). 

1 l. R. 1963 S.C. 1241 (1268). 

KderaUrants-in-aid to slates are also given in U. S. A. 
See ante. 

air 1963 S. C. 1241 (1268) 
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financial instability, extra ordinary powers are conferred on 
Union, subject to certain limitations, to interfere with States admin¬ 
istration But these powers relating to emergency situations are 
really in the nature of safety valves to protect the country m 
future ” 

SubaRao J*®* again observed 

“The political sovereignty lies m the People of India while legal 
sovereignty is divided between the constitutional entities viz 
Union and States Within their respective spheres, both in 
legislative and executive, they are supr-'me The emergency 
powers of the Union arc to meet extra-ordinary situations and 
they do not effect its exclusive field of operation in normal 
times ” 

Thus, these emergency powers of the Union are mere tcmporarv 
powers in order to save the country from destruction when the local interest 
may be sacrificed in the national interests Further in emergency, the working 
of every federal Constitution is very much different from that in peace 
times Even most rigid constitutions like those of the U S A 
and Australia change their colour in practice during war and emergency 
ViUi'iht v,ay Article 356 has been used in Kerala, which shows that after 
long hesitation, the Centre dared to dissolve the State Government and this 
seems to be a very pleasant working of the federal system tn India These 
provisions were designed as the atrocities of the partition were 
still fresh m the minds of the framers of our Constitution and it is hoped 
that with time, people will learn democratic discipline and these provisions 
will fall in disuse 

(xi) Reservation of Stale Bills -We sec thnt in some cases the Gover¬ 
nor may and m certain cases, the Governor shall reserve the bills passed by 
the State legislature for the absent of the President But whatever be the 
letter of the Constitution, there arc not many instances of Centre vetoing 
States bills The only auspicious example has been that of KcraU Education 
Bill which also was returned to the State after the advisory report of the 
Supreme Court was obtained 

(XX,) As regards the Governor’s appointment, though m theory 
a control oser States, m substance, it is not or much impottarce as Governor 
IS merely constitutional head of the Slate who acts on and is bound generally 
by the adMCe of the State ministers Moreover, outside the Constitution, 


ItO ante p 24(T)pe<l) 
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a convention is being grown that the President generally appoints the 
Governor on the advice of the Chief Minister of the State. 


V 


In Part III of the article, I have tried to act as a spokesman of the 
critics of federal nature of the Indian Constitution and in the preceding Part, 
I have tried my utmost to reply them by invoking legal as well practical 
justifications and also taking help of philosophical arguments and I am also 
supported in majority of reasonings in preceding part by famous judgment 
of Suba Rao, But still I feel that the stand of critics of our Constitution 
is so forceful in their logic that even extreme justifications of the Constitu¬ 
tional provisions could not out-root them. The reason is that they presume 
weak Centre with an accent on States as the basis of federation and try to 
label out every word of Indian Constitution with a centralizing tendency, as 
a provision against federalism. 

But this does not mean that I am inclined to accept the non-federal 
character of Indian Constitution. True, if the federal principle of co-ordina¬ 
tion and independence of States is the basic criteria of a true federation, we 
cannot deny that Indian Constitution does not conform to it as it is certainly a 
Constitution with centralizing tendency. But the question is that whether this 
federal principle, based on the reading of the U. S. Constitution as it stood 
in eighteenth Century, can be accepted today as the federal principle when 
U. S. Government itself today does not conform to it and is certainly centra¬ 
lized with accent on centre. 

It may not be an exaggeration to say that all modern federations have 
a centralizing tendency and thus Slates today are not co-ordinate and indepen¬ 
dent of the Centre in a single federation in the world. Even such countries 
like America and Australia, who started with weak centre, have today a 
very strong centre at the expense of States. As Dr. Ambedkar said»= 

“Conditions in modern world are such that centralization of power is 
inevitable. It is difficult to prevent Centre from being strong. 
The federal government in U. S. A., notwithstanding very limited 
powers granted to it by the Constitution, has outgrown its powers 
and has overshadowed and eclipsed the States. The same condi- 
tions are sure to operate upon Government of India and nothing 
can be* done to prevent Centre from being strong. Only thing is 
that Centre must not be too strong.” 


111. AIR 1963 S. C. 1241. 

112. Constitution Assembly Debates. 


Vol.VII (1)42. 
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True that unlike the American and Australian Constitutions, our Consti¬ 
tution makes Central polity supreme in many respects but as m the words of 
Dr Ambedkar, no federal constitution can put on without the supremacy of 
Central polity Predominance or Patrta Potesta of Union is inevitable 
When in a family of four or five persons, where every person considers and is 
legally equal and independent, not to talk of a father, even a younger brother 
could not resist some control of his elder brother If this be so, how can a' 
family of States, with large national and international functions, do without 
the patria potesta of the Centre Moreover independence does not mean 
absolute non-control but only a regulated control 

Moreover, we sec that the control of centre over Units is not a one 
way traffic Our Union Parliament consists of the President and two Houses 
VIZ , House of People and Council of States The latter consists of represen¬ 
tatives of States Though the powers of Upper House are not co-equal with the 
House of People, yet to the extent it exercises its legislative powers, the 
States also have a control over the part of the Centre’s working 

This seems that the concept of federation has itself undergone a trans¬ 
formation As above quoted speech of Ambedkar m the Constituent Assembly 
proves that absence of some essential features of federal principle does not 
take from it the federal character of the Constitution Wheare'i* himself, 
who 18 one of the exponents of the above sficl federal principle, speaks of 
the impossibility of strict adherence to the above federal principle In his 
words'^* 

“Are we to confine the term federation to cases where federal principle 
has been applied completely and without exceptions It would 
not be sensible to do this After all the Constitution of U S A 
Itself, as originally drawn up, contains atleast one exception to the 

federal principle in that the Senate was composed of representa¬ 
tives elected by legislatures of States Thus a part of the general 
government of U S A was dependent to some extent upon part 
of regional governments Yet the American Constitution from 
1787 to 1913 was and must be called a federal Constitution 
“The reason was that the federal principle was predominant in it 
This IS the cnterion Is the federal principle predominant m a 
Constitution If it is so, the Constitution may be called a federal 
one If on the other hand, there are so many modifications of 
federal principle tim «t ceases to be of any significance, th.n the 
Constitution cannot be termed as federal’ 

113 Suba Rao, J, AIR 1963 SC 1241 

114 “VVheare. Federal Govl 3ftl Ed p 16 

115 Ibid 
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further said:— 

“This appears to be most instructive and reliable way in which to use 
the term federal Constitution. It is essential to define the term 
federal principle rigidly but is to apply the term federal constitu¬ 
tion more widely.” 

The readers after going through the third part of this article must 
have been anticipating the judgment in favour of the critics of the federal 
nature of Indian Constitution. But by now, they must have realized that 
their anticipation was not so correct. The whole aspect of the federal 
principle has undergone a transformation and it is not tenable to stick to 
old orthodox principle to wh.ch not a single federation, in piactice, does 
conform. 

6. Indian Constitution in working 

Before reaching the conclusion as to the nature of the Indian Consti¬ 
tution, I feel to talk one more aspect of the present problem. The law 
of Constitution is one thing, the practice is another. A distinction is 
thus to be maintained between Federal Constitution and Federal Govern¬ 
ment. A federation like U.S A. is claimed to have both these aspects. But 
there may be constitutions which may possess one criteria of federation but 
not the other.^^^ As Wfteare said”®:— 

“For it must be stressed that if we arc looking for a federal Govern¬ 
ment, it is not sufficient to look at Constitutions only. What 
matters as much is the practice of the Government. A country 
may have a federal constitution but in practice, it may work the 
Constitution in such a way that its Government is noF*® federal. 
Similarly a country with a non-federal constitution may work it 
in such a way that it presents an c.vample of the fedcial Govern- 
ment.”i=» 

As to the working of Indian Constitution, nothing can be said 
about as 16 years is a too short a period for its practice and moreover 
when it was a one party rule’-’ at Centre and Stales during all this period. 


116. Ibid. 

117. Whcarc, Federal Govt., 3rd Ed., 16. 

IIS. Whearc, Federal Govt., 3rd Ed. p. 2t. 

119. As Australian Constitution. 

120. e. g. Canadian Constitution. 

121. Congress P.irty both ai Centre and States. 
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But following instances, show its nmtary working 

(1) Planning Commission —It consists of Prime Minister as Chairman, 
three other Central Ministers, besides other members It Is an extra lega 
body whose function is to advise the Centre on financial matters Tbou^ 
in theory only an advisory body, it is much more than that due to Prime 
Minister’s association with U It allocates resources among Centre an 
State Governments and Centre releases funds for States on the advice o 
this Commicsion Thus it has virtually a vast authority over the States w o 
always feel their financial existence in its grip 

2 Inquiries of Slate heads at Central Le\el —As we know, Prcsn^^”* 
of India has appointed an Enquiry Commission”* to go w ° 
the charges of corruption and misuse of authority against the Punja 
Chief Minister. Mr Kairon Such inquiries against State ^ 
by the Centre have become the common practice in India, The conduc 
the State and Its officers and leaders accordirg to federal principle, 

be the cause of the State Government It is strange that Stale leaders a 
responsible, for their mal-practices, not to their own legislature but to 
Centre 

3 Ore Party Rule -Since independence. Congress has been the singl® 
ruling party both at the Centre and States,*” and which is one of the mO 
strong and centralised party Naturally the working of Indian Govcrnnie 
will be unitary as the ChiefMimstefofthc State IS under the control oirii 
party whose leader is also the Prune Minister of India In practice 
Minister, who is leader of an independent legislature, seeks for directive 
from Centre He cannot go against the Central leadership, in case he does w 
he can he hlosro out under the garb of Party discipline 

These three instances, certainly shon the unitary uorling of 
Indian Constitution 


Admittedly, Indian Const,tuhon has a centralising tendency «>'’ 
Centre more ponerful as compared to Stales But just because of Centt' 
betnEPredommanttosomeesteol, tt „ unjust,hable to chatactense « as 
quasi federal If the Wheare, test for .,,1 federation, that .t shnuKi 
substantially accept the federal prmnple. ,s acceuted then Indian Consll- 
,„„on IS cerlainly federal 1„ the »„rd, nS in * y foe India" 
Conslilulion a ceepls^h. federal oo„cep, |.,j„al 

122. presided by Das C J (feUred) 

,13 W.lh sinsle eseepuon ot Crnmnnoi pan, . 

124 See ante 
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though it does not adhere to strict principle of co-ordination and indepen¬ 
dence of States. As in the words of Schwartz/”® the old orthodox 
theory of strict federal principle is not tenable as a test of modern 
federalism. There exists not a single country which may be asserted to 
represent a true federalism in the sense of strict quality of States with 
Centre.The out-growing of Centre’s strength is inevitable.^^® Owing to 
certain technological and social developments, the very concept of socialism 
has undergone a transformation. The slogan of co-ordination and 
independence has given way to the new concept of co-ordination and co¬ 
operation. 

For successful working of the Constitution, it is necessary in present 
times that the Centre should have a leadership to guide and help the regional 
polities and which may amount to compulsion in some cases if the national 
interest so demands. In this context, the view that India is a quasi-federal 
or unitary State with subsidiary federal features,is not correct. Though 
with strong Centre, undoubtedly, the States in India enjoy a large autonomy 
and independence of action. The States have their full-fledged parliamentary 
form of governments and at no time they are mere agencies of the Centre. 
They are sovereign and independent equally with the Centre as both derive 
their authority from and work within the framework of the same Constitution. 
There is an independent judiciary to act as an umpire between Centre and 
States. Following authors, prefer to call it a federal constitution :— 

Basu^^^ observed 

“But with all these exceptions, our Constitution remains normally and 
basically federal Constitution, subject to certain specified exceptions. The 
exceptions are unique but in cases when these e.xccptions are not attracted, the 
federal provisions are to be applied without being influenced by these excep¬ 
tions.” 

Suba Rao, A,”* 

“The power to interfere with Stales may effect the balance of powers 
in a federation but does not destroy its character.” 

The States Reorganisation Commission'^- observed: 

“These special powers, however, arc remedial in nature and are meant 
to prevent a breakdown in the States and to safeguard the powers 

126. Schwartz, American Constitutional Law, 42, 163. 

127. Not even U. S. A. 

128. Dr. Ambedkar, Const. Ass. Debates. Vol. VII (I), 42. 

129. Wheare. India’s New Constitution Analysed, 1950 A. L. J.. 22. 

130. Basu, Common. Const, of India,4th lid., Vol..1,20. 

131. AIR 1963 SC, 1241. 

132. Report, 42. 
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of the Unton wrthm its own sphere They do not detract from 
the fact that under the Constitution, the States constitute corner 
stones of the political and administrative structure of the country 
with a real measure of the autonomy " 

Few other scholars'®’, '** also call it a federation in spite of its unique 
exceptions from the federal principle 

Thus the inevitable conclusion is that we cannot but admit that India 
IS and remains basically a federation Just because of a little of centralization, 
it cannot become non federal It may be that the Centre has been allotted a 
larger sphere but that does not by itself detract from the federal nature of 
the Constitution, for it is not the essence of the federation to say that so 
much and no rrore pov^er is to be given to the Centre The only bas’c test 

for a federation seems to be that the distribution of powers should be made 

not by ordinary law passed by the Centre but by something superior to the 
Centre itself Every federal constitution, in the words of 3 » has 

either textually or customarily some Unitary elements With this in theory 
and practice of the Indian Constitution, one may describe it - 

“A constitution, fudvral m theory but unitary in practice, federal m form 
but unitary in character, federal in normal times but unitary in 
Emergency” 

But I personally cannot agree fully wuh this observation though it may 
be true to its present working m last 16 years No doubt, its working at the 
present, is umiary to some extent But what it needs to be emphasised is 
tint this unitiry working IS not at all due to its provisions The only root 
cause of such umnry working is the one party rule both at Centre and 
States EvvO these provisions were not there, the unitary working cannot be 
helped so long one Party rules and that also a most organised party like 
Congress In the end, 1 may say that Indian Constitution is nothing but 
federal with an excellent quahtv to adopt itself to all times and thus an 
improvement on th. modern federal Consiiluiions 


J3J Nicholis Const of India. 23 

134 Alcxanjfowut? Const Develonmcnts jn India }3S-i7o 
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CONSTITUTIONAL STATUS OF JUDICIARY AND EXECUTIVE 

IN INDIA 

(in the background of the recent conflict of jurisdiction between the 
U. P. Assembly and the Allahabad High Court). 

By 

S. L. Chawla* 

In a democratic country like India, it is the ‘rule of law' which is the 
aim and object of the Welfare Slate, by giving a socio-economic content to 
political freedom. The question arises what is law? Quoting from our holy 
scriptures, the Upanishads, in the words of the Chief Justice of India, 
Mr. Gajendragadlrar ; "Law is a king of kings, far more rigid than they are, 
by whose prowess social justice will prevail and the weak will succeed against 
the strong." That is law, that is the concept of law, of which the Legislatures 
are the makers, the Judges are the interpreters and the Executive is the 
enforcing machinery. 

Keeping in view this concept of law, we may now proceed to discuss 
end judge the status of judiciary and legislature in India. The task assigned 
to legislatures under the Indian Constitution is to make laws, while it is 
for the judiciary to interpret these. Article 105 of our Constitution describes 
the powers, privileges and immunities of Parliament and its members. There 
is freedom of speech in Parliament, as also immunity against publication 
by or under the authority of either House of Parliament. In other respects, 
according to clause (3) of Article J05, “the powers, privileges and immunities 
of each House of Parliament, and of the members and the committees of 
each House, shall be such as may from time to time be defined by Parliament 
by law, and until so defined, shall be those of the House of Commons of 
the Parliament of the United Kingdom, and of its members and committees, 
at the commencement of this Constitution.” Similar powers and privileges 
are prescribed for the State Legislatures and its members under Article 194. 

So, there is legislative supremacy in our country, subject, of course, 
to constitutional limitations. Thus, the ‘freedom of speech’ under clause (1) 
of Articles 105 and 194 is 'subject to the provisions of the Constitution’, 
i.e. the provisions of Articles 19 (1) (a). 208 and 211. Hence, in the exercise 
of his right of freedom of speech, a member cannot raise a discussion as to 
the conduct of a Supreme Court or High Court judge, whieh is prohibited 
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under Article 211 However, the restnctjve words‘subject to the provisions 

of this Constitution’ are not used in Clause (2) of Articles 105 and 194, which 
means there is absolute immunity so fai* as liability before a Court of Law 
IS concerned Therefore, no member can be held liable before a Court for 
contempt for having violated Artilce 211 or for breach of any of the Rules 
of Legislature The remedy for such violation lies in the bands of the 
Speaker or the legislature itself 

Thus, it has been held m Shama v Sn Krishna that the Court 
has no jurisdiction to interfere with a writ to summon a person for 
appeanng before the Privilege Committee, nor any action taken for contempt 
unless the Legislature is seeking to assert a privilege not known to Lex 
Parltametit Once a privilege is held to exist, it is for the House to judge 
the occasion and its manner of exercise The Court cannot interfere with an 
erroneous decision by the House or its Speaker m respect of a breach of t'S 
privilege 

Clause (1) of Artic’e 118 provides that each House of Parliament 
may make rules for regulating its procedure and the conduct of its business, 
subject to the provisions of this Consinution This would clearly indicate 
that the rule*making power of Parliament is not absolute, but is limited by 
the provisions of the Constitution Thus, if a rule made by a House Molates 
a fundamental right, the Courts have the power to declare it invalid, according 
to Mason's Manual of Legislative Procedure These words make the rul®* 
of each House subject not only to the Fundamental Rights, but also to any 
other provisions of the Constitution Bui couris haVt no jurisdiction to 
interfere with the Speaker’s discretion m the matter of application of the 
Rules relating to the internal roanagemenl rf the House 

Article 111 further provides that “the validity of any proceedings m 
Parhament shall not be called in question on the ground of any alleged irre¬ 
gularity of procedure ’ But the immunil> from judicial interference, it may 
be submitted, is confined to matters of irregularity of procedure There 
would be no immunity if the proceedings arc held m defiance of the manda¬ 
tory provisions of the Constitution, or by exercising powers which the 
Legislature docs no* under ihe Constitution possess, as the violation of the 
mandatory provisions of the Constitution cut at the very roots of the powers 
of the Legislature to funclion at all under the Constitution 

Thus, the role ^of the L-gislatu-s is to lead, yet to follow the 
Constitution The limitations imposed bj our Constitution on the sovereign 
powers of legi>lature mav be summed up as fo'Iows 

(a) Fundamental Rights conferred by Part HI. 
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(b) Legislative competence ; 

(c) Specific provisions of the Constitution, imposing limitations 
relating to particular matters ; 

(d) Territorial limitations (in the case of State Legislatures). 


Our Courts, therefore, have the power to pronounce upon the 
validity of laws on the ground of excess of legislative powers as in any federal 
country. However, transgression of its constitutional powers by a legislature 
may be ‘direct’ as well as ‘indirect’. In the latter case, it is called ‘colourable 
legislation’ in the judicial parlance and it is the duty of courts to invalidate it. 

Like all federal Constitjtions, there is a division of legislative as well 

as administrative powers between the Union and the State in the Indian 
Constitution. Both the Union and the State Governments derive their 
authority from and are limited by the same Constitution. The powers thus 
being divided between the Union and the State Governments, it becomes 
necessary that there be some authority to determine disputes between the 
Union and the States or the States inter se and to maintain the distribution 
of powers as made by the Constitution. Article 757 of our Constitution 
vests the Supreme Court with original and exclusive jurisdiction to 
determine justiciable disputes between the Union and the States or between the 
States inter se. Hence, apart from guarding the Constitution against rans- 
aression by the organs of the national Government, the judiciary has also to 
maintain the distribution of powers prescribed by the Constitution as against 
encroachments by the Union and the State Governments mier .e. In short 
the role of judictary, in the words of that famous writer Burton, is that of 
“umpire in the federal system”. 

The Indian Constilulion provides a federal slracme vvi.h a strong 
Sinn tendency But it is the interpretation of Supreme Court in 
pa, icular Les that holds the centripetal and centrifugal forces in the balance 

a’? saves the original distribution of powers from any a^tessive encroach- 

and saves i the Union. Even though its Original jurisdiction has 

"'Tso°'far’"bL tried questions relating to division of powers between the 

not so far been , q Supreme Court in its appellate 

Union and the ^^/the Supreme Court has acted as an arbiter 

jurisdiction in numc .without giving undue importance to any of the 

Jmrkf m 'tile iTgisTaUve lists, whether it relates to the powers of the Union 
or a State Legislature. 

o c rniiri is thus the final, the ultimate, the last tribunal of 
The o,vers than any other Supreme Court in any part 

the land, and it original, appellate, revisional and consiil- 

mtlve po^l^sTd functions in the same body, in o unique manner. The 
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jurisdiction and competency of High Courts is provided for in Article 226 
and the Supreme Bourt has held in a number of cases that Article 226 enjoys 
the widest ambit 

Article 131 provides that “no discussion shall take place in Parliament 
With respect to the conduct of any Judge of the Supreme Court or of a High 
Court in discharge of his duties except upon a motion for presenting an 
address to the President praying for the removal of the Judge” under Article 
124 (4) The object of this stringent provision apparently is to secure the 

independence of the Judges not only from the Executive but also from the 
legislature Thus, if in the discharge of his judicial duties, such a Judge 
comes to an erroneous finding, or makes adverse comments upon high 
dignitaries, the only courses open arc to appeal against that decision or to 
bring a motion in the legislature for the removal of such a judge The only 
test for the application of this Article is whether the act in question was 
performed in the discharge of his duties If in the discharge of his duties, 
the judge exceeded his jurisdiction or acted mala fide, nevertheless lus conduct 
cannot be questioned except on a motion for his removal as provided for 
under Article 124(4] 

It has, however, to be noted that whereas the courts have power to 
“struck down” any legislation being unconstitutional, they can only look into 
the ‘illegality’ of a law and not any ‘irregularity’ of it 

So, although according to our Constitution, the Parliament is supreme, 
yet it IS not sovereign like the British Parliament, about which it is said that 
It can do anything on earth, except perhaps change the sex of a person But 
in India the Constitution is supreme There is basic democracy of institutions 

in India Whatever is done has to be in accordance with the‘rule of law’ 

No one can violate the provisions of the Constitution not even the President 
If the President violates the Constitution he too can be removed from ihe 
office under Article 61 

Now, Ihe next question arises, that in the event of controversy, the 
will of which organ will prevail—that of legislature or judiciary—and which 
of the two Articles, 194 and 226. will hold sway The right approach, it may 
be submitted is that in construing the provisions of different Articles, regard 
should be had to the principle of harmonious construction This rule, applied 
by the Supreme Court in the recent pas* in the famous Nanavati case, seeks 
to do away with mv conflict and make different provisions co exist with each 
other In the words of the Hon'ble the Chief Justice of India, “there must 
b-w perfect co ordination and no hostility between the judiciary and the 
legislature, to which the Constitution has assigned Wrcll-defined functions” 
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There must not be any conflict between these two pillars of democracy, but, on 
the other hand, the relation between them should ht ouq •'harmonious, 
responsive and understanding co-operation”. 

A serious controversy between judiciary and legislature, however, did 
Unfortunately arise in the Uttar Pradesh in March, 1964. There was a conflict 
of jurisdiction between the Higli Court of Allahabad and U. P. Vidhan Sabha 
and there was the question of competency of these two organs to punish and 
give relief to a citizen. 

The issue arose when two Judges of the Lucknow Bench of the 
Allahabad High Court on March 19, 1964 released on bail Mr. Keshav Singh, 
a Socialist worker of Gorakhpur, who had been sentenced to seven days’ 
simple imprisonment by the Vidhan Sabha on March 14, 1964 for “contempt 
of the House by defying its orders”. The U. P. Assembly later passed a 
resolution seeking the “arrest” of the two Judges and the Advocate (Mr. 
Solomon) representing Mr. Keshav Singh, the petitioner, and their produc¬ 
tion before the Bar of the House. A Full Bench of the Allahabad High 
Court, consisting of 28 judges—perhaps for the first time in the annals of 
judiciary—thereupon passed an interim order staying the implementation of 
the Vidhan Sabha resolution. This necessitated a Presidential special refe¬ 
rence to the Supreme Court under Article 143 of the Constitution. The 
hearing, which lasted i3 days, was heard by a Special Constitutional Bench of 
seven judges, including the Chief Justice, Mr. P. B. Gajendragadkar. Argu¬ 
ments on behalf of the judiciary, the Bar Councils and the legislatures were 
advanced by such legal luminaries of the country as our present Attorney- 
General, Mr. C. K. Daphtary ; the former Attorney-General, Mr. M. C. Seetal- 
vad ; the Maharashtra Advocate-General, Mr. H. M. Seervai ; Sarvshri 
Palkiwala and Nambiar, advocates, etc. 

The Supreme Court gave a well-considered and clear-cut opinion on 
this serious controversy in their historic judgment on October 1, 1964. They 
returned the President’s reference in favour of the Judiciary, holding that the 
English doctrine of legislative omnipotence is not applicable to India, where 
the Constitution is supreme—the sovereignty of our Constitution is unques¬ 
tioned and unquestionable. 

The Court answered all the five question.s contained in the Presidential 
reference to the effect that neither the Judges of the Allahabad High Court, 
nor Mr. Keshav Singh, who moved the court in a habeas corpus petition 
against his committal by the Vidhan Sabha nor Mr. B. Solomon, his advo¬ 
cate, had committed contempt of the House. It further said that the 
Assembly was not competent to direct that the two Judges of the High 
Court and Mr. Solomon be produced before the bar of the House. 
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The Court said that m England, Parliament was sovereign The Parlia- 
menl had the nght to make or unmake any law whatever No person or body 
was recognised by the law of England as having a right to over ride or set 
aside the legislation of Parliament In India, which was federal in character, 
the supremacy of the Constitution is fundamental to the existence of a federal 
State in order to prevent cither the Legislature of the federal unit or those of 
the member States from destroying or impainng that delicate balance of 
power which satisfies the particular requirements of States, which are desirous 

of union This supremacy of the Constitution, the Court held, is protected 

by the authonty of an independent judicial body to act as the interpreter of a 
scheme of distribution of powers Nor was any change possible in the 
Constitution by the ordinary process of Federal or State legislation, it added 

Continuing, Ih*" Supreme Court observed that the Indian legislatu¬ 
res, no doubt, had plenary powers But these powers were controlled by the 
basic concepts of the written Constitution itself It can exercise those powers 
within the legislative fields specified in the Constitution Beyond this, the 
legislatures “cannot travel” If the legislatures stepped beyond their legisla 
live fields, they trespassed on the fundamental rights of the citizens in a 
manner not justified by the relevant articles and were liable to be struck down 

by courts in India No doubt the Constitution itself could be amended by 

Parliament, but that was possible because Article 368 itself made a provision 
in that behalf And the amendment could be carried out only by a procedure 
prescribed by the Ariicle That shows that even when Parliament purports 
to amend the Constituticn, it has to comply with the relevant mandate of 

the Constitution itself There could, therefore, be no doubt that the sovere¬ 
ignty which can be claimed by the Parliament jn England, cannot be claimed 
by any legislature m India in the literal absolute sense 

The Court said Art cL 12 of the Constitution defined the “States” as 

including the Legislature of such Slate and so. pnma facie, the power confer¬ 
red on the High Court under Article 226(1) can, in a proper case, be 
exercised even against the Legislature In a sense the conflict which had 
arisen in Uttar Pradesh, the Court pointed out, is not a conflict between the 
House and the High Court as such, bui b:tween the House and a citizen ol 
this country 

There has been a great Beaing of parliamentary muscles against the 

Supreme Court’s opinion on parliamentary prnileges and most of our 
legislatures hare rcceircd it anil angry indignation There was a great storm 
in the Lok Sabha (and not the proretbial storm m the mip of tea) and 
members reportedly expressed the siew that the serdict had made a deep 
erosion into the pnvilegcs of legislatures This rs both surprising ami 
shocking An objective view of real issues involved, as rightly pointed 
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out in a statement issued by twenty-six eminent retired judges, members of 
Parliament, leading lawyers and journalists, would show that what the Court 
had dons was rather to vindicate the fundamental rights of the citizen than 
affect the powers and privileges of the Legislature. The question was whether 
a citizen put in prison under the order of a Legislature could approach courts 
with the plea that the Legislature had no such privilege and that he had been 
wrongly imprisoned. The statement further said that far from affecting the 
powers and privileges of the legislature, the Supreme Court had called 
attention to “the grandeur and majesty of the task which has been 
assigned to the Legislatures under the Constitution.” 

Thus it has to be remembered that the conflict is not only between 
the Judiciary and the Legislature ; a third party has emerged in the shape of 
the citizen, whose liberty and fundamental rights are deeply involved. A 
demand has been made in the Parliament for amending the Constitution, 
which the Parliament is fully competent to do. But it has to be remembered 
that such an amendment would be against the interests of people at 
large, and misuse of the power given to it by the people. Our 
worthy representatives are forgetting that the Parliament derives its authority, 
in the last resort, from the people. And they ought to heed the warning 
words of a leading daily (Tribune), to the effect that “when a law or a 
Constitution is considered noxious by the people, il gives way or it is swept 
away". After all, even the power of the British Parliament, described by 
Coke as “transcendent and absolute” is not so transcendent and absolute in 
practice. It has not passed any law to put to death all the blue-eyed babies 
in the kingdom, not because of any legal limitation, but because the Parlia¬ 
ment derives its authority, in the ultimate analysis, from the people. 

It would be seen that time is now ripe to define clearly under Article 
194(3) the privileges of the legislatures in India. The sooner it is done the 
better it would be for the smooth functioning of our democratic republic. 
The present-day tendency of our legislatures, in the absence of any clear 
definition under the Constitution, is to extend these privileges to a ludicrous 
extent. When the conduct of a judge is precluded from discussion in the 
House (Article 211 of the Constitution), it does not stand to reason even to a 
layman that the House is entitled to take action against judges in the manner 
that the U. P. Assembly sought to do. There are as many as fourteen such 
legislatures in India and if they decide amongst themselves to arrest citizens 
and judges at every fancied breach of privilege, who would be free and safe 
in this country. 

The richt to arrest persons is not at all essential for the proper func¬ 
tioning of a legislature. The argument to the contrary has been rightly and 
effectively pricked by the Supreme Court with reference to the American 
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Constitution which does not confer this power on the legislature “Nobody 
has ever suggested that the American Congress has not been functioning 
effectively because it has not been armed with the particular power claimed 
by the House before us" Freedom from arrest without *‘due process of law 
IS the privilege of the free man, against which no fictitious privilege of the 
legislature ought to prevail 

Another recent instance from the same Vidhan Sabha (UP) may be 
quoted here before concluding this article The counsel representing the U P 
Legislature m the Presidential special reference before the Supreme Court, 
sought to borrow some books from the State's Law Department, some of 
which were lent and some not They complained in this behalf to the 
Speaker, who raised the question in the House The Government spokesman 
explained that such reference books as were available in duplicate had been 
lent, but m case only a single copy was on record, it was declined to be lent, 
as departmental reculations only allowed their consultation at the 'premises 
The Hon’ble Speaker of the U P Vidhan Sabha, according to the news- 
item, was not satisfied with this explanation and was pleased to remark that a 
‘breach of the pnvilege of the House’was involved A parallel of this may 
perhaps be found in a situation where suppose A requests B to lend him his 

car, and if B declines to do so, A goes to court for the infringement of his 

right (to take B's car on loan), which in the legislative terminology, may be 
termed as ‘breach of privilege’ To what a ridiculous, absurd and nonsensical 
extent this 'privilege’ has been stretched ’ And sooner this ‘privilege’ is 
circumscribed within proper limits, the better for all of us, legislators not 
excepted 

And if wc have to maintain ‘rule of law’ in our country (as opposed to 
the 'rule of jungle’), the supremacy of judiciary has got to be maintamed In 
order to guard the fundamental rights of the citizen, already circumscribed 
by the recurring word 'reasonable* in our Constitution, the Stale (including 
legislature under Article 12 of the Constitution)—a Leviathan always keen to 
enlarge its area of exclusive jurisdiction—must not be allowed to transgress 
the Constitutional limitations 
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By 

SuRiNDBR Nath.* b.a., ll.b. 

Meaning 

A written constitution needs a final interpreter and in most of the 
countries with a written constitution this role is assigned to the judiciary 
which is termed as Judicial Review. 

‘Judicial Review is the power of courts to pass upon constitutiona¬ 
lity of legislative acts which fall within their normal jurisdiction to enforce 
and the power to refuse to enforce such as they find to be unconstitutional 
and hence void.’^ 

Basis 

That power corrupts a man and absolute power corrupts absolutely 
which ultimately leads to tyranny, anarchy and chaos has been sufficiently 
established in course of evolution of human history and all-round attempts 
have been made to erect institutional limitations on its exercise. When 
Montessique gave his doctrine of separation of powers, he was obviously 
moved by his desire to put a curb on absolute and uncontrolable power in 
any one organ of the Government, and when Sir Edward Coke tried to 
uphold the superiority of the common law over laws made by the King and 
his Parliament it was as much his intention to limit the claims for absolutism 
as it was of the exponents of natural law who sought to reduce the royal 
authority from the consent of the governed. 

‘A legislature, an executive, and a judicial power comprehend the 
whole of what is meant and understood by Government. It is by balancing 
each of these two powers against the other two that the efforts in human 
nature towards tyranny can alone be checked and restrained and any freedom 
preserved in the constitution.’® 

Judicial Review is thus the interposition of judicial restraints on the 
legislative as well as the executive organs of the Government. ‘The concept 
has its oiigm in the theory of limited government and in the theory of two 
laws— ordinary and supreme. From the very assumption that there is a 

♦Shi^i Surinder Nath is an LL.M. (Part II) student of our colicec. 
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supreme law which constitutes the foundation and source of all other legisla 
tive authorities in the body politics, it proceeds that any act of the ordinary 
Uw-raakmg bodies which contravenes the provisions of the supreme law, must 
be void and there must be some organ which is to possess the power or 
authority to pronounce such legislative acts void 

Origin in England and its present position there 

The doctrine has its origin in England Its basic foundation lies in the 
statement of Sir Edward Coke in Dr Banham’s case that 'Common law will 
control acts of Parliament and sometimes adjudge to be utterly void For 
when an Act of the Parliament is against common right and reason, or 
repugnant, or impossible to be performed, the common law will control it 
and adjudge such act to be void ** And, ironically enough, the doctrine does 
not prevail there at present In the conQict between the supremacy of the 
prerogative and Parliament, the Parliament came out victorious and as Sir 
Carleton Allen observes, the doctrine of the supremacy of law 'died with the 
Revolution and thereafter was several times repudiated in express terms 
from the Bench ’* The present day attitude of the Bench is rejected m the 
following statement of Wilts, J 

'‘We sit here as servants of the Queen and the Legislature Are we to 
act as regents over what is done by Parliament with the consent of the Queen, 
Lords and Commons ? 1 deny that any such authority exists The 

proceedings here are judicial, not autocratic, which they would be if we could 
make laws instead of administering them ”• Thus we find that at present 
there IS no scope of judicial review lo England, in the sense, in which the 
term is generally understood There is a difference of opinion between Prof 
Wade and Sir Ivor Jcnnmg as to whether the British Courts can declare an 
Act of Parliament to be void on the ground that the proper procedure was 
not followed Whereas, both concede that the Britisli Courts have no power 
to determine the constitutionality of the substantive provisions of an Act 
passed by the Pdrliaraent, Jennings takes the view that the British Courts see 
whether the procedure followed by the Parliament was proper or not ' Prof 
Wade, however, does not agree with him He takes the view that once an 
Act IS placed on the Parliamentary Rolls that should be the conclusive 
proof of the validity of that law, and the courts can not question how that 
law was passed and if the courts are allowed to do that, that shall be an 
infringement of the Parliamentary pnvilege • However, this still remains an 

3 Basu's Commentaries on'Constitution of India, Vol I 

4 (1610) 8 Co Rep 1149 at p 118 

5 Law in the Making P 427 

6 LceV BudeTorringtonJuDClionRail Co (mi)UR.6 C P 576atp 582. 

7 The Law and the ConstituUon pp U2-14S 

8 The basis of legal Sovereignty (I W5>C. L. J p 172. 



The Law Review 


435 


academic point and no case in actual practice has come before the British 
Courts where they have been called upon to pronounce upon the validity 
of an Act on the ground that the Parliament did not follow the prescribed 
procedure in enacting that law. 

How it organised in U.S.A. 

In some constitutions like those of India and Ireland this duty of the 
courts is explicitly recognised, whereas, in some cases it is implied from the 
term of the Constitution or from the nature of the judicial functions as in the 
United States. The Supreme Court of the United States assumed the power 
of judicial review since the celebrated case of Marbury Vs. Madisons.® The 
following observations of Marshall C. J., in that ease are pertinent to note ; 

“The Constitution is either a superior paramount law unchangeable 
by ordinary means, or it is on a level with ordinary legislative acts, and, 
like other acts, is alterable when the legislature shall please to alter it ... 
Certainly all those who have framed written constitutions contemplate them 
as forming the fundamental and paramount law of the nation and, eonse- 
quently, the theory of every such government that an act of the legislature 
repugnant to the Constitution is void.” And further, “It is emphatically the 

province and duty of the judicial department to say what the law is.So 

if a law be in opposition to the Constitution; if both the law and the 
Constitution apply to a particular case the Court must decide which of the 
conflicting rules govern the case. If, then, the Courts are to regard the 
Constitution, and the Constitution is superior to an ordinary act of 
the legislature, the Constitution, and not such ordinary act, must govern the 

case to which they both apply.A law repugnant to the Constitution is 

void.If an act of the legislature, repugnant to the Constitution, is void, 

does it, notwithstanding its invalidity, bind the courts, and oblige them to 
give it etfect ? Or, in other words, though it be not law, does it constitute 
a rule as operative as if it was a law ?” 

Its working in America 

Let ue examine how the American Supreme Court has exercised this 
power in practice. The process of the amendment of the American 
Constitution is very rigid and its terms arc very vague. Because of this 
nature of the American Constitution, the American Supreme Court has 
come to play a very important role in the development of the constitution. 

It has been interpre ted to meet changing social needs, because, it is difficult 
to see how the provisions of 150-year old written document can ha\c 
vitality if there is not some permanent institution to transact them into 
current commands and see to their contemporary application.’^® (Per Justice 
Jackson, V. S. (1957) S. C. 26. 

9. (1803) 1 Cr. 137. 

JO. Justice Jackson, Supreme Court, 1955 p. 26. 





436 


The Law Review 


But in this function of moulding the Constitution, the Atnericati 
Supreme Court has been encouraged by the generality and vagueness of the 
constitution itself In the words of Cardozo 


‘In countries where St itules are often confined to the announcement 
of general principles, and there is no attempt to deal with details or parti 
culars, legislation has less tendency to limit the freedom of the judge ^ 
IS why in our own law there is often greater freedom of choice m the 
construction of Constitutions than m that of ordinary statutes 


Thus the Court was able to move from one extreme to the other, 
individualism to social control It is inieresling to observe how the changes 
in social and political philosophy of the time often find recognition in t e 
decisions of judges who are called upon to interpret a ISO-ycar old 
tional formula to embrace new and unforeseen circumstances This is 
illustrated by interpretations put upon phrases like ‘Commerce Clause ^ 
process* etc Liberty has been construed so broadly that there has come to 
established the ‘Freedom of Rchgion*. ‘Freedom of Movement etc ^ 
Bills of Right do not contain any specific restriction Here, again, ® 
Supreme Court assumed very wide powers since no right is absolute, an 
thus brought about the extension of the federal power* But at one stagCi 
judicial interference with legislative action reached such a stags 
m the United States, that it made critics like Prof Laski brand the Suprcni® 
Court as a ‘Third Chamber’ of the legislature The climax was reached m 
1935, when the Supreme Court frustrated the New Deal programme of 
dent Roosevelt The situation could have been tolerated had there been some 
representative clement in the Bcn^ch II is a frightful proposition that the 
decisions of nine men should regativate the public opinion as expressed 
through the Congress or the President As Mac Bun asked “why should it 
be assumed that Congress, the nnkcr of laws, has any less intelligence concer* 
ning the meaning of legal words or has less respect for or willingness to abide 
bv the presCTiptions of the fundamental law than have ihe Courts ”** 
the cntics has remarked that ihe Amencan Judges are not satisfied with one 
'vote*, they want a ‘veto* There were raised demands for the reform of the 
Court and Its procedure, and curtailment of Its powers Of late, however the 
American Supreme Court has come lo ex.rcise more self-imposed Iimititions 
(These limitations have been dealt vmh in Basu’s Commeniary on the Consli 
tution of India Vol I, p 152) 


H Cerdoze Nature of ihe Judtail Process p 71 
IZ. The Living Oomtitiition p 241 
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Now, about the logic of Marshall C. J., as Mr. Basu has pointed out, 
two things can be said. Firstly, the constitution of the United States contains 
no specific provision to declare that any law, repugnant to the Constitution 
shall be ‘void’, as do the modern constitutions of India, Eire and Japan. 
Secondly, even though a written constitution perse begets the idea of a 
paramount law, it does not follow that the power to det-^rmine whether the 
paramount law has been transgressed must necessarily be vested in the 
judiciary. In France, it is given to a Supreme Legislative- Assembly and in 
Switzerland, it is referendum. 

In the Indian Constitution, there has been defiidte provision for 
judicial reviews and in this sense it is on a more solid footing than it is in 
America (Articles 13, 32, 131-136, 143, 226, 246). Even in the absence of 
these specific provisions, the courts would have been able to invalidate a law 
which contravened any constitutional provision, for, such power of judicial 
review follows from the very nature of the Constitutional Law. As in the 
case of Gopalan Vs. State of Madras”. Kania C. J.. pointed out that it was 
only by way of abundant caution that the framers of our constitution inserted 
the specific provision in Article 13. In that very case it was observed ; “In 
India it is the Constitution that is supreme “and that” a statute law to be 
valid, must in all cases be in conformity with the Constitutional requirements 
and it is for the judiciary to decide whether any enactment is constitutional 
or not.” 


This power of judicial review often brings the judiciary into clash with 
the other organs of the Government. This has often happened in the 
United States and in the words of Shastri C. J., history has repeated itself 
in India. But then, unlike the United States Supreme Court, our Supreme 
Court has a specific constitutional mandate at its back to declare laws 
repugnant to the Constitution ‘void’. The following observations of 
Shastri C. J.” . are interesting to note : 

. Before proceeding to consider this question, we think it 

right to point out what is sometimes overlooked, that our Constitution 
contains express provisions for judicial review of legislation as to its 
conformity with the Constitution, unlike in America where the Supreme Court 

has assumed extensive powers of reviewing legislative acts . 

If then, the Courts in this country face upto to such important and none 

too easy task, it is not out of any desire to tilt at legislative authority in a 

crusader’s spirit, but in discharge of a duty plainly laid upon them by the 


13. AIR 1950 S. C. 27. 

14. State of Madras V. Row, (1952) S. C. R. 597. 
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Constitution This is especially tnie as regards the “fundamental rights”, 
as to which this court has been assigned the role of a centinel on the qui me 
While the Court naturally attaches great weight to the legislative judgement, 
it can not desert its own duty to determine finally the constitutionality of an 
impugned statute ” 

But while the basis of judicial review of legislative acts is far more 
secure under our Constitution than in the United States, its potentialities 
are much more limited This is due to the detail of our constitution and 
the easy method of its amendment in contradistinction to the American 
Constitution’s vague and general phraseology and the rigid method of its 
amendment The basic approach of our Courts has been mainly literal, 
but still It IS different from that in the case of an ordinary law Thus 
observed Kama, C J , m Gopalan Vs State of Madras** 'Although "c 
are to interpret words of ihc Constitution on the same principles of 
interpretation as we apply to any ordinary law, these very principles of 
interpretation compel us to take into account the nature and scope of the 
Act we are interpreting to remember that it is a constitution, a mechanism 
under which laws are to be made and not a mere Act which declares what 
the law 15 to be ’ However, our Supreme Court has mainly followed the 
letter of the law and it would not look into the spirit of the Constitution, 
intention IS made manifest m the letter” In interpreting the provisions of 
our Constitution, wc should go by the plain words used by the Constitution- 
makers”!* Though at times the Supreme Court has taken care to emphasize 
that the Constitution must not be construed in any narrow or pedantic 
sense, and, in fact, principle of broad and literal construction has been 
consistently applied to construe entries m the three lists 

In Gopalan’s case, the first case decided by the Supreme Court on 
constitutionality, the construction put upon the word “LAW” has made the 
“personal liberty” a matter of legislative discretion and thus made Article 21 
meaningless In Kashavan’s case” the Supreme Court applied to the 
constitution, the rule of statutory interpretation that every statute is pnma 
facie prospective unless it is expressly said to have retrospective effect and so 
it was held that Article 13(1) is wholly prospective in so far as any proceeding 
initiated before the commencement of the constitution does not abate, but 
continues even though the law under which it took place is hit by the 
provisions of Part III of the Constitution. 


15 1950 S C R r 88 

16 CharannlLalV Union of India, (1950) S C R (869) 

17 AIR 1951 SC 
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But then, this has not always been the case. There has been a shift in 
the Supreme Court’s approach and thus in Express Newspaper’s case’^®, to 
decide the concepts of living, minimum and fair wages, the Supreme Court 
took help from the Report of the Committee on Fair Wages, Press Commis¬ 
sion Report and a number of other publications concerning fixation of 
wages. In Quareshi’s^® case various considerations : religious, economic, 
agricultural, nutritive were taken into account by the Supreme Court to 
decide the extent to which the slaughter of cattle could be prohibited. 

In a recent case, Jyoti Pd. Vs. State of Delhi®® while considering the 
reasonableness of a restriction on the right and hold property (Article 19 (1) 
(f) and 19(5), the Supreme Court observed ; 

“The criteria for determining the degree of restriction on the right to 
hold property which would be considered reasonable, are by no means fixed 
or static, but must obviously vary from age to age and be related to the 
adjustments necessary to solve the problems which communities face from time 
to time...If law failed to take account of unusual situations of pressing urgency 
arising in the country, and of the social urges generated by the patterns of 
thought evolution and of social consciousness which we witness in the 
second half of this century, it would have to be written down as having 
failed in the very purpose of its existence.” Then the Court emphasized 
that in judging the validity of social legislation the “courts have necessarily 
to approach it from the point of furthering the social interest which it is the 
purpose of the legislation to promote, for the Courts are not, in these 
matters, functioning as it were in vogue, but as parts of a society which is 
trying, by enacted law, to solve its problems and achieve social concord and 
peaceful adjustment and thus furthering the moral and material progress of 
the community as a whole.” 

However, such examples are not very many where the court has 
sought the help of such extra-legal materials. There is no doubt that it will 
be very advantageous if the sociological and economic data is extensively 
made use of to determine the factual question on which the decision must 
rest instead of the Supreme Court’s seeking to decide the question in the 
vacuum. Positivistic approach alone cannot be of much use ; laws 
made in accordance with the Constitution must, within the prescribed 
and ascertained limits, conform to the circumstances of the period for which 
they are intended, for as Holmes once observed : “The life of the law has not 
been logic, it has been experience.” 


18. AIR 1958 S. C. 578. 

19. A. 395SS. C. 731. 

20. Judgement delivered by the Supreme Court on 2M-1961. (Jyoti Pd. V. State of 

Delhi). 
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INDIAN POSITION 

Now, let us examine the scope of judicial review m our Constitution 

Our Constitution-makers have had before them the experiences of many 
other constitutions and they tried to lay down the functions of the each organ 
of the Government exhaustively and thus tried to restrict the scope of judi¬ 
cial review by a detailed constitution The scheme of our constitution is 
such that function of the Supreme Court should be rather mechanical But 
the very detail of our Constitution gives rise to conflict and it is for the 
Supreme Court to resolve this conflict In such cases, the principle of 
harmonious construction has been applied This principle has been applied 
(i) to resolve conflicts between Articles 25(2)(b) and 26(b)**, (u) m Quareshi’s 
case**, to determine the mutual relation between the Fundamental Rights and 

the Directive Pnnciples. (iii) in case of conflict between two entries in two 

diiferent lists** Some of the provisions of our Constitution arc vague and 
generally worded It is m this sphere that a greater scope is provided to the 
function of judiciary and the Supreme Court has evolved its own rules, 
which it might have never been in the contemplation of the framers of the 
constitution A few such examples are. (i) Nowhere the constitution 
specifically provides the answer to the problem of the waives of fundamental 
nghts and the status of unconstitutional laws As regards the waiver of the 
right to challenge the constitutionality of law there has been no definite 
pronouncement by the Supreme Court , but from the tenor of the judgement 
m Basheshar V Commissioner of Income-tax** it can be observed that the 
Fundamental Rights are in the nature of prohibition against the State and 
all of them are based on public policy as distinguished from the benefit of 
the individuals, and as such a fundamental right cannot be waived by an 
individual As regards the status of an unconstitutional law, the Supreme 
Court has evolved the doctnne of severability through a course of decisions 
and the whole law on this point is discussed in the case of R M D C Vs 
Union of India** (u) Article 14—This is the only Article where no restrictions 
have been put and it has worked out most satisfactorily The Supreme 
Court has accepted restrictions and thus allowed classification based on 
intelligible differentia which has rational relation to the object of the enact¬ 
ment** CuO Whatever might be the scope m Article 15, the first problem 
before the Supreme Court has been to reconcile between Articles 14. 15 and 

16 In Balaji s case**, the Supreme Court has taken the view that restrictions 
SC 255 

22. AIR 1958 SC 

23 AIR 1951 SC 318 

24 A 1959 S C 149 

25 1957 S C.R 931 

■’6 Refer to Ramakrishna V Tcndolkar, A 1958 S C 538. 

^ air 5963 SC. 649 



The Law Review 


441 


for backward classes must not be made in such a manner so as to nullify the 
scope of equality under Article 14 and the court held that reservations can 
never be more than 50% of the total. Again, the‘reasonableness’of the 
restrictions under Article 19 and the ‘public purpose’ under Article 31 are to 
be determined by the Court, and these are such vague terms that judges’ own 
notions ,are bound, to influence the decisions. In Kochini Fs State of 
Madras,Subba Rao J. delivered a revolutionary judgement and the Court 
introduced a proposition unheard so far—that even though thel aw enacted 
by a legislatutre, depriving a person of his property under Article 31 (1) was 
inter virus, the person aggrieved, could question its reasonablenses under 
Article 19 (1) (x) and the ‘law’ referred to in Article 31(1) must be valid ia\y 
and it should be in conformity with the provisions of part III. 

At time.s, the Supreme Court has given befitting replies to the Consti¬ 
tution-makers. In Re Berubari^®, the Supreme Court accepted tlie State’s 
power to cede its territory under International Law, yet the Court -held that 
for want of any specific provision in the Constitution, the Parliament could 
not do so without an amendment of the Constitution. It was only because 
of the overwhelming majority of the Congress party in the Parliament that 
the Constitution could be amended to give effect to the agreement entered 
into between the two Governments. .Similarly, in Romesh Thapar’s case®®, 
the Court held that since specific restrictions are provided on the exercise 
of freedom granted under Article 19(1), no implied restrictions can be 
imposed on the American Doctrine of ‘Police Power’ and thus it refused to 
allow any restrictions on the ground of ‘public order’ which necessitated an 
amendment of the Constitution. Again the Supreme Court refused to import 
the American Doctrines of ‘eminent domain’ and 'Police Powers’ and it held 
'in Subhodh Gopai’s case®‘ that clauses (I) and (2) of Article 31 deal with the 
same subject, namely, the deprivation of property, which ultimately led to 
the IV Constitutional Amendment. 

Thus we observe that our Supreme Court has played quite a significant 
role in this short period of the evolution of the constitution and it has-been 
very much inspired, both in claiming the right and on enunciating-the 
principles of judicial review, by the Supreme Court of the United States. 
Our Judges have sustained their arguments with copious quotations from 
those of their brethren sitting on the Bench of the Supreme Court in 
Washington. Our Judges, both of the Supreme Court and of the Slate High 
Courts are bound by the oath to 'uphold the Constitution and the laws’, and 
as such they have the solemn duty of upholding the constitution against 
attacks from the legislative as well as executive acts and again to uphold the 

28. A. I960 S. C. 1080. : . . . 

29. AIR I960 S. C- 845. 

30. 19S0 S. C. R. 594. 

31. AIR 1954 S. C. 119. 
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laws against arbitrary action of men m power, so that there shall be rule of 
laws and not of men 

The general criticism Ie^ellcd against judicial review is that the judges, 
who are not elected representatives of the people, have the power to mvali 
date the laws made by the legislative body, which passes a law only by the 
majority of the elected representatives of the people. But as Jennings has 
pointed out ‘Parliament’ means a partisan majority A victory at the polls, 
obtained, perhaps by mass bnbery or deliberate falsehood or naljona. 
hysteria, may not enable a party majority to parp the law so as to mterfers 
with the most cherished of fundamental rights' The machine of judicial 
review provides a check against such a contingency And it depends, to a 
great extent, on the cahbre and integrity of our judges Considering the 
debate before our Supreme Court, 1 feel myself bound to endorse the views of 
Alexis de JocqueviH expressed in his Democracy m America, in 1835 

“The federal Judges must not only be good citizens, and men 
possessed of that information and integrity which arc indispensable to 
magistrates, but they must be statesmen, politicians, not unread in the signs of 
the times, not afraid to brave the obstacles which can be subdued, nor allow 
to turn aside such encroaching elements as may threaten the supremacy of the 
Union and the obedience which is due to the laws “ 

Once the power of judicial review is conceded, it automatically follows 
that judges’own values, their understanding of the contemporary social, 
economic and religious needs, arc bound to influence their decisions Of the 
two possible alternatives, a judge IS bound to select one, which is valid 
according to his own understanding Flexibility of our Constitution »s a 
guarantee against the “Government by Judges” Sir Alladi Knshnaswami 
Ayyer one of the members of the Drafting Committee of the Constituent 
Assembly once remarked 

“The future evolution of the Indian Constitution will thus depend to 
a large extent upon the work of the Supreme Court and the direction given 
to it by that Court From time to time, in the interpretation of the constitu¬ 
tion, the Supreme Court will be confronted with apparently contradictory 
forces at work in the society for the time being While its function may be 
one of interpretmg the constitution as contained m the instrument of 
Government, it cannot in the discharge of us duties afford to ignore the 
social, economic and political tendencies of the times which furnish necessary 
background It has to keep the pose between seemingly contradictory forces 
In the process of interpretation of the Constitution on certain occasions, it 
may appear to strengthen the Union at the expense of the units and at another 
time. It may appear to champion the cause of provincial autonomy and 
regionalism “ 



THE BORDER DISPUTE—HISTORICAL ASPECT* 

(from 1959 to October, 1962) 

By 

S. S. Shahi, b a.,ll.b., advocate 

The People’s Republic of China, got her independence on October I, 
1949, and the Government of India recognised it on December 30, 1949. 
In August 1950, the ‘PEOPLE’S LIBERATION ARMY’ of the People’s 
Republic of China (hereinafter referred to as China) forced their entry into 
Tibet to abrogate the autonomous existence which the unoffending, non¬ 
violent and God fearing people of Tibet had enjoyed for decades, on an 
unexcusable and sham pretext of solving the problem of Tibet by friendly 
and peaceful means and declaring her eagerness and desire to ‘stabilise the 
China-India border.’ Earnestly hoping that the Government of China is 
sincere in her desire to stabilise the India-China border peacefully, 
the Government of India approved and appreciated her move regarding 
Tibet, and affirmed that “recognised boundary between India and Tibet 
should remain inviolet.” The current critical and controversial Indo-China 
conflict concerns the alignment of the border (which is a traditional one, 
having lain, approximately, where it now runs, for nearly ten centuries) which 
extends over 2640 miles (including 140 miles and 300 miles of the boundary 
of Sikkam and Bhutan respectively with China) running from 
Kuenlun mountains in the far north to the junction with Burma in the 
east, and separates the Indian states of Kashmir (Ladakh area), Punjab 
(Spiti area), Himachal Pradesh, Uttar Pradesh (Garhwal area) and the 
North East Frontier Agency (N E. F. A.) from the Sinkiang and Tibet 
region of China. The Chinese Government now claims nearly fifty 
thousand (50,000) square miles of Indisputably Indian territory, comprising 
about fourteen thousand (14,000) square miles in Ladakh, thirty two thousand 
(32,000) square miles in N. E. F. A. and considerable area on the borders 
of Indian states of Punjab, Himachal Pradesh and Uttar Pradesh. Apart 
from this, she has also claimed small areas in Bhutan and Sikkam, which 
are by special treaties, attached to India for their protection and security 
from any external threat and aggression. For many years, after her birth 
in 1949 , the Government of China did not question this natural, traditional, 
and customary boundary. This • frontier had for centuries been an 

^Mr. Shahi recounted the Historical Development up to 1958 in his article publish¬ 
ed in the October 1963 issue of the Law Review. 
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undisturbed frontier of peace. Though it had never been formally 
demarcated, yet it continued to be recognised and respected by the 
Government of India, China and Tibet for centuries, because it had, behind 
U the sanction of Religious scriptures. Travellers accounts, Chronicles, 
National and International usage. Authentic maps, Reports and accounts 
prepared by Explorers and Surveyors, a dozen of treaties and various Indian 
egislative enactments, Administrative regulations and statutes and lastly 
Mntinouus and comprehensive evidence of Indian Administrative control 
he first expression of their aggressive intent and design aghinst Indid 
consisted of cartographic misrepresentations of the India China border Efforts 
on India s part to secure rectification of these misrepresentations were met 
by evasions and India’s conaliatory and restrained attitude remained m 
complete contrast to the Chinese intrusions and incursions, actual and 
threatened. 

That India appreciating the need on National and International 
grounds continued to explore possibilities lor peaceful settlement, becomes 
quite clear by a cursory look at the voluminous correspondence (that runs 
mto 6,00,000 words tiU the end of March 1963) that India exchanged with 
China Over border issue 


Minister Nehru’s letter dated December 14, 1958, 
fir« of January 23, 1959 to Mr. Nehru, for the 

anri qufistiOQed the established boundary alignment between India 

formal! J dt’i ^ Sino-Indian boundary has never been 

bZdl . H>3.o„caUy„o,„a,yorag,«m™. .n th= Smo.Ind,an 
i "" " '“"'‘'‘O''* »=t»e.Q ,he Chmes. Centr.1 Go.crnmmt 

and thn Indian Gav«nn,c„t» McMahan Line, he said, 

of aggression against the TlLt?Re°g„!'n"ofCT’na 

hand, one cannot, of course. farrta'ie”:;gnUanee of thr^e'at and 
encouraging changes India and Burma whirK j .u i 

—d j unna, which are concerned in this line, 

Chi In vreJorT “ =<"d become states friendly with 

r r. f"P'“ factors mentioned above, the China 

Government, on the one hand, finds it necessary to take a mote or less 
realistic attitude towards the McMoban line and on n i, ^ n n 
not but act with prudence and needs time to deal w„h tht' matter ' 

Mr Chou’s reference to the McMohan Line ic „ d j i. 

Pohey was a deliberate attempt to confuse the issue- "a '\/i Zt 
stated that -oiir boundary u what ha, been ti.T.He McMor^Jme 
but the boundary was not laid down by McMohan re an , 

of the long standing frontier on the high ridge of the HrmalayM^wS 
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divided the two countries at the water-shedThis was long ago established 

and confirmed by the Government of India that McMohan Line is her 
boundary^. 

Unfortunately China’s openly aggressive actions were accompanied, 
by a brazen repudiation of the McMohan Line in the Eastern Sector and a 
reassertion of territorial claims in the Middle and Western Sectors* 

i 

.. , Surprisingly enough Mr. Chou in his letter dated September 8, 1959, 
.in which he gave details of Chinese claim covering 50,000 Square Miles of 
Indian territory, referring to McMohan Line, stated that “The Chinese 
Gevernment absolutely does not recognise the so-called McMohan Line,” 
going, back on what he had written in January 1959 and of what he informed 
the Indian Prime Minister in November 1956.- Now it is a matter of 
common, knowledge that Chinese deeds continued to be at variance with 
their professions. 

The Chinese Government making an about-turn on the MAP issue 
claimed that all the Chinese Maps, published after the establishmant of the 
People’s Republic in China show the correct, traditional and customery 
Chinese alignment with India and other border states. Having the map, 
published by China in 1956, Mr. Chou-en-Lai, in his letter dated September 8, 
1959 gave details of Chinese claim covering 50,000 square miles of indis¬ 
putably Indian Territory in Ladakh and NEFA. Referring to the map of 1956, 
Mr. Chou said, that it “correctly shows the traditional boundary between 
the two countries.” But surprisingly enough when oEhcials of both the 
countries were trying to examine the issue in June, 1960, China produced an¬ 
other sham and fraudulent map that showed a different claim line in the 
western sector and included an additional 2,000 square miles of territory in 
Ladakh to her earlier fraudulent claims. 

Thus there is no basis and justification and much less the truth in 
China’s claim that the dispute is a “Long standing one”. 

When questioned by Prime Minister Nehru, why these claims had not 
been mentioned to him in October 1954, when he brought up the subject of 
Chinese Maps, Mr. Chou, categorically declared that the question was not 

1. On 20th November, 1950, Prime Minister Nehru declared in Lok Sabha, that, “the 
McMohan Line is our boundary, map or no map, we will not allow any body 
to across that boundary." 

2. In November 1956, during his visit to India, Premier Chou specifically informed 
the Indian Prime Minister that his Government had accepted the formalisation of , 
the McMohan Line boundary in the case of Burma and that they proposed to 
recognise it in the case of India also. He said that, he would consult the Tibetan 
authorities in this regard. 
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raised then, “because conditions were not npe for the settlement and Chinese 
side, on its part, had had no time to study the question ’’ 

It may be asked, what was the purpose of signing a treaty embodying 
the Five Principles of Peaceful co«existence, one of which was mutual respect 
for each other’s territorial integrity, tf there was any doubt as to what consti 
tuted the territorial limits of India ’ It is a complete disregard—a bomb e 
negation—unknown to International Law and is contrary to any form of 
friendly relations between States, for a country to keep its territorial claim* 
undisclosed, profess amity and harmony, and then at its own convenience 
bring forward claims when it regards them as ‘*RIPE for settlement ” 

On March 10, 1959, the God fearing and peace loving people of Tibet 
revolted against the crus! crafty and callous Chinese Masters The suppres¬ 
sion of uprising, with an iron hand, led to Dalai Lama’s flight from Lhasa 
He entered into the Indian territory on 31st March, 1959 on his own free 
will and was not abducted from Tibet, as the Chinese alleged He sought 
political asylum, and the Indian Government, in accordance with the Interna¬ 
tional usage granted the request, but made it clear to him that he should not 
indulge in political activity on Indian territory 

Unbecoming and unjustified attacks were made by responsible persons 
m China on the Government of India for granting political asylum to Dalai 
Lama In May 1959, the Chinese Government complained against the 
wide-spread expression of sympathy with the Tibetan cause in India The 
Indian Government pointed out in reply that “In India, unlike China, the 
law recognises many parties and gives protection to the expression of 
differing opinions.” 

On July 8,1959 India protested against the brazen violation of 1954 
Agreement by China, who had created innumerable obstacles and difficulties 
for the Indian officials at the Indian Trade Missions in Tibet to discharge 
their functions 

On 28th July, 1959, an armed Chinese detachment intruded into the 
region of Pargong Lake m Ladakh and arrested six persons of Indian 
Police and established a camp at Spanggu m Indian Area On 30th 
of July 1959, a letter of resentment and protest was despatched by the 
Indian Government against this unhappy and illegal Chinese intrusion of 
July 28. 1959 

Bhutan, being attached to India by special Treaties for her protection 
aid security from any external threat and aggression requested the Indian 
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Government to protest against the violation of the Bhutanese extra-territorial 
rights m the eight villages of Tibet, which Bhutan had been enjoying without 
•any break for the last 300 years. On I9th August, 1959, Indian Government 
protested against this unreasonable and unjustifiable violation by the 
Chinese. In the month of August 1959, an armed Chinese party crossed the 
north-eastern frontier of India and occupied the Indian frontier post of 
Longju. There were numerous other similar incidents along the border. 
The Government of India protested against these unhappy incidents but 
believed that these were the result of irresponsible behaviour by Chinese local 
commanders. Disillusionment came slowly, when on 8th September, 1959, 
China cast aside the mask and came out openly with its sham and fraudulent 
claim to 50,000 square miles of Indian territory. Prime Minister Nehru was 
“greatly surprised and distressed,” and wrote to Mr. Chou-En-lai on 
September 26, 1959 that, "when our two countries signed that 1954 Agree¬ 
ment in regard to Tibet, I hoped that the main problem which history had 
bequeathed to us in the relations between India and China had been peace¬ 
fully and finally settled. Five years later, you have brought forward a problem 

that dwarfs in importance all that we have discussed in recent years. 

'Reports have reached us, that some Chinese officers in Tibet have repeatedly 
proclaimed that the Chinese authorities will before long take possession of 
Sikkam, Bhutan, Ladakh and our North East Frontier Agency, I do not 
know what authority they had to make these remarks, but I would like to 
draw Your Excellency’s attention to them as those remarks have actually 
added to the tension on the frontier,” 

Meanwhile, in October 1959, Chinese armed forces which had 
advanced well inside Indian territory in the Chang Chenmo Valley in 
Southern Ladakh, opened fire on an Indian Patrol near the KONGKA PASS, 
which is 40 to 50 miles south of the traditional Sino-Indian boundary, and 
killed seventeen Indian personnel. 

On 7th November, 1959, Chinese Premier forwarded the notorious 
“Line of actual control” policy and suggested a 20 Kilometres withdrawal 
by the two sides. 

Prime Minister Nehru in his letter dated 16th November, 1959 rejected 
forthwith the myth of “the line of actual control” and 20 Kilometres 
withdrawal from this line, as suggested by the Chinese Premier in his letter 
of 7th November, 1959. Mr. Nehru wrote, “unfortunately wc do not yet 
know with any precision where the frontier line lies according to the claims 
of the Chinese government. This is a matter of surmise based on small 
scale maps published in China. These maps themselves have not always 
been consistent and different lines arc sometimes indicated in them. 
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I regret I cannot accept the condition that you have been m 
occupation of the area upto the frontter hue shottu m your map 

On the contrary the Government of Indta have exercised jurisdictton upto 

- - we exercised jurisaic- 


the frontier line specified by them 


tion over this area by sending regular patrols upto the International bo 
ry Certain Police check posts were established at some distance from 
boundary to control the Trade routes, etc Since this statement is controyc 
ted by you, it is obvious that there is complete disagreement between yy 
gosernments even about the facts of possession An agreement about e 
observance of the Status Qae would, therefore, be meaningless as 
facts concerning the Status Que are themselves disputed ,I sugges, 
therefore, that in the Ladakh area, both our Governments should agree o 
the following as an interim measure 


Government of India should withdraw all personnel to the west of 
line which the Chinese Government have shown as the International boundary 
in their 1956 maps which, so far as we are aware, are their latest maps 
Similarly, the Chinese Government should withdraw their personnd to « 
east of the international boundary which has been described by the 
roent of India m their earlier notes and correspondence and shown in tne? 
official maps Since the two lines are separated by long distances, there 
should not be the slightest risk of border clashes between the forces on either 
side The area is almost entirely uninhabited It is thus not necessary to 
maintain administrative personnel in this area, bounded by the two lines on 


the east and the west ” 


On 17lh December, 1959, Government’of China rejected India s 
proposal and, instead, made territorial claims amounting to about 33,000 
Kilometres of the Indian territory in Ladakh 

On 26th December, 1959, China frHudulently claimed 90,000 Kilomet¬ 
res Indian terntory in North East Frontier Agency 

In view of this rapid deterioration in the relations between the two 
countries Prime Minister Nehru, wrote to Priemer Chou on 5th February, 
I960 sufigesting that they might meet and discuss the problems at an early 
date 'and'also rejected as entirely untrue, false and frauduleut Chinese claim 
on the Indian territory detailed m Premier Chou’s letter to Prime Minister 
Nehru of 26th December, 1959 

The meeting between both the Prime Ministers took place in New 
nth fAnril 19—April 25 1960) and it only confirmed that there were 
d'Wrenccs m regard to the understanding of the basic facts about 
^^bordcr ' It was accordingly announced at the conclusion of the talks that 
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officials of both the Governments should meet and examine, check and study 
all historical documents, records, accounts, maps and other relevant material 
on which each side relied in support of its stand, and submit to the respective 
Governments and that in the meantime every effort should be made to avoid 
friction and clashes in the border areas. 

In an informal note to the Chinese Government, the Government of 
India made it clear that, 

“Under India’s Treaties with Bhutan and Sikkim, Government of 
India is clearly responsible for the external relations of these two states. 
This has been pointed out to the Government of the People’s Republic of 
China, as also the fact that the question relating to the Northern boundaries 
of Sikkim and Bhutan have to be considered at the same time as the boun¬ 
dary between India and China. Our concern is all the greater because 
persistent reports have reached us over a period of months that propaganda 
organs as well as senior Chinese officials in the Tibet region have been saying 
that China intends incorporating Sikkim and Bhutan like Ladakh into the 
Chinese People’s Republic. On some occasions it was even stated that China 
might take military steps to occupy these territories. It is hoped that in the 
interest of restoring Sino-Indian relations and assuaging apprehensions, 
India’s responsibility in respect of the external relations of Sikkim and 
Bhutan would be fully understood and respected and such propaganda would 
be stopped.” 

On 27th September, 1960, Government of India protested against the 
illegal intrusion by the Chinese Armed Patrol several hundred yards into the 
Sikkimese territory near Jelepla Pass. On I3th October, 1960, another 
Chinese armed party intruded approximately U miles east of Hot Springs of 
Kongka Pass area in Ladakh. 

Government of India protested on December 30, 1960 against the 
Burmese-Chinese-Boundary Treaty of October 1, I960 for describing 

Diphu L’ka Pass as the Tri-junction which is in fact a few miles north to 
the Diphu L’ka Pass. 

A letter of resentment and protest was despatched on Feburary 13, 
1961 against the violation of Indian air space by the Chinese Air Crafts. 

The Government of India published the report of the officials of the 
Government of India and China on the boundary question on February 14, 
1961. This report is an illuminating document which shows that the positive 
Indian evidence as well as the analysis of the Chinese evidence establish 
clearly and indisputably that the true traditional boundary between India and 
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China IS the one that India has all along shown m her official maps * ^ 

In fact, the Indian officials were surprised at the map brought forward 
by the Chinese side showing a new frontier alignment m the western sector 
different from the alignment m the Chinese Map of 1956, about which 
Premier Chou En Lai, had stated in his letter dated December 17, 1959, that 
It, “correctly shows the traditional boundary between two countnes in this 
Sector ’* 

It is periment to state that according to these Chinese Notes, it was 
the Chinese “Frontier Guards'* who detained the Indian Patrol Party 
in September 1958 at the North-Western end of Smkiang—Tibet road 
Chinese Notes received during the few months before the massive Chinese 
attacks of October 20, 1962, referred to Chmese “Frontier Guards” 
who Were now stated to be manning a series of Chmese posts nearly a 
hundred miles South-West of where they were m September, 1958 Surely, 
the India China frontier cannot be mobile and vary from year to year m 
accordance with the progress of forable intrusions by the Chinese 

Government of India in a letter dated 30th March, 1961, rejected the 
Chinese protest of December 10,1960, for breaking the Status Quo by 
sending the civil administrative personnel m the Barahoti area and made it 
clear that “Barahoii is part of India and this fact was indisputably 
substantiated with a mass of details during the discussions between Indian and 
Chinese officials m 1958 and more recently m the official discussions which 

took place last year On the other hand, the Chinese Government produced 

no clear topographical detail of the area, much less any material evidence to 
prove their contention Nevertheless, m order to safeguard against any 
armed clash, the Government of India, m a reciprocal understanding with 
the Government of China, have reframed from sending any armed personnel 

3 The statnUcal analysis, whiA w based on a commonly applied index of the Evidence 
furnished by the Governineots of India and China u as follows — 

Indian Evidence Chines* 
, Evidence 


Western Sector — 23"^ j]4 ' 47 

legal BASIS Middle Sector ^ 44^ 

Eastern Sector — 47J 

Traditional basis Western Sector — Si"^ I59 ^ 

Administration ’* — lOsJ 

Traditional basis Middle Sector — 89't 235 

Administration " — 14SJ 

.Traditional basis Eastw Sector — 40-1 I22 

Administration '* — 82J 

€30 “ 245 
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to Barahoti plain for a number of years now. The despatch of civil admin¬ 
istrative personnel is a different matter altogether. In the absence of any 
agreement not to send civilian officials to the area, the Government of India 
cannot agree that there has been any change in the status quo prevalent in 
the area. The Government of India must reserve their right to exercise their 
sovereignty in Barahoti in the traditional manner.” 

Again on April 20, 1961, Chinese personnels crossed into Sikkim near 
the Jelepla Pass. On 29th April, 1961 Government of India protested 
against the violation of the Indian Air Space by the Chinese over Askote 
Joshimath and Badrinath from about 10.15 hrs. to 11.00 hrs. on March 17^ 
1 > 61 . A strong protest was lodged by the Government of India against the 
continued bad attitude of the Chinese Authorities towards the Indian Pilgrims 
and traders. 

In August 1961, the Chinese forces established three new Check-Posts 
in Ladakh at point 78°I2' E, 35°I9'N, at Nyagzu and near Dambugura and 
also a road linking these posts with the rear basis was constructed. 

On October 31, 1961 the Government of India drew the attention of 
the Government of China to numerous Chinese incursions across the 
boundary, continued unlawful occupation of a large part of the Indian 
territory and the construction of new roads and check-posts. The Govern' 
ment of India urged the Government of China to withdraw from the Indian 
territory and desist from aggressive and offensive activities. 

On November 30, 1961, the Government of China rejected the so-called 
McMohan Line as boundary alignment between China and India and asserted 
that China had regarded the boundary line along the Southern foot of the 
Himalayas, in that Sector. She said ‘Tf the Indian Government’s logic 
should be followed, the Chinese Government would have every reason to 
send troops to cross the so-calied McMohan Line and enter the vast area 
between the crest of the Himalayas and their Southern Foot.” “Further 
she agrees that China-Sikkim Border has long been formally delimited and 
its location is very clear.” 

Taking into consideration the past persistent intrusions and incursions, 
and the construction of new roads and check-posts oh the Indian territory by 
the Chinese, the Government of India on I5th December, 1961, rejected the 
Chinese deceptive offer of December 3, 1961 for signing a new trade Treaty 
between Tibet and India on the expiry of the 1954 Agreement on June 2, 
1962. This agreement was signed on April 29. 1954 and was ratified on June 
3, 1954 and was to remain in force for 8 years. It expired on June 2, 1962, at 
a’time, when the high and holy principles enshrined (Panch-Shecl) in it. 
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lay scattered on the wild wilderness of mighty mountains of Himalayas, as a 
consequence of ‘ China’s double face behaviour” and “fraudulent peace 
offensive”, which ultimately culminated in their premeditated massive military 
attack on October 20, 1962 

On 5th January 1962, Government of India emphatically refuted and 
rejected the Chinese Memorandum of December 4, 1961, about the deporta¬ 
tion and the persecution of the Chinese residents in India The Government 
of India said, that “no Government can ignore the secunty and well being of 
Its people, and permit aliens to work from within to subvert the state From 
time to time the Government of India has had to expel aliens from the 
terntones of the Indian Union for engaging themselves in anti-social activities 
(e g smuggling, trafficking tn narcotics and other cognizable offences) for 
infnngement of visa regulations and indulgence in activities, covert or overt, 
intended to subvert the security of the State *' i 

On February 22, 1962, Government of India lodged a serious protest 
with the Chinese Government against the further illegal advance by the 
Chinese Forces in Ladakh Incidentally it may be stated here that Chinese 
Government had assured to maintain the status quo in this region 

.Government of India, in hernote dated 26th February 1962, refuted, 
as entirely baseless and false charges of ih» Indian intrusion into the 
Chinese territory contained in Chinese Note of November 30, 1961 Govern¬ 
ment of India confirmed, ‘ That the territory West of Spanggur, the 
Derachok area Nilang and Birahoti have always biin parts of India and 
been administered by Indian authorities That it is the Govern¬ 

ment of China who have in recent years sought to change unilaterally by 
means of force the long existing status quo This has violated what bad 
throughout history been a frontier of peace and jeopardixed relations 
between the two countries Peace on the border and friendly relations 
between the two countries can never be restored until the Government of 
China withdraw from Indian territory which they have unlawfully occupied ” 

It was With a heavy heart that Government of India in order to 
protect and safeguard the territorial integrity, had to write to the Government 
of China, on March 13. 1962 that. “The Government of India regret 
that the Government of China have, in contravention of Internationjl Law, 
and in total disregard of the, principle of respect for territorial integrity, 

_ taken steps which have violated the tranquillity and peace m the Indian 
border area and compelled the Government of India to adopt protective 
, measures to stop further inroads into Indian territory to achieve 

the peaceful settlement oflndia-China border dispute it would be better, 
if there was “peaceful withdrawal of Chinese forces from territories which 
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have traditionally been a part of India. Such action by China could re¬ 
establish faith in international law and respect for the traditional boundary 
between the two countries, and go a long way in restoring the traditional 
friendship between the peoples of India and China, and so assist in the 
maintenance of peace in Asia and the World.” 

On April 11, 1962, Government of India reiterated that,”. 

the Agreement of 1954 was obviously intended to settle all outstanding 
issues which had been inherited from the past. It laid down regulations for 
trade and intercourse with the Tibet region across the common border. It 
also, for the first time in history, laid down the Five Principles as a Code 
governing relations between two friendly Governments. Each side gave a 
•solemn undertaking that it would respect the others’ territorial integrity and 
sovereignty. The Chinese side had full knowledge at the time of the 
negotiations of what constituted the territorial boundaries of India. If it 
had any doubt, what was the purpose of undertaking which it gave to respect 
India’s territorial integrity ? Surely, it is not open to a Government which 
enters into solemn agreement on the basis of the Five Principles, first to give 
such an undertaking and then to claim part of the others territory as its 
own ?” 


It cannot be said that the Chinese Government was in any doubt 
at the time of the 1964 Agreement about what India regarded the correct 
traditional boundary between two countries. What Indian olficial maps 
clearly showed conformed to the territorial “Status Quo” of 1954 and earlier. 
The Government of India had published these Indian Official maps which 
were precise and the Chinese Government knew about them. The Govern¬ 
ment of India had also repeatedly drawn the attention of the Government 
of China to the precise Indian Official maps and to the bewildering variety 
of erroneous alignments shown in the Chinese maps. Tne Government of 
China in reply always assured the Government of India that the old Chinese 
maps were products of the incorrect coniography of the Kuomintang 
regime and that they had no time to revise them. There was no ambiguity 
in so far as the Government of India was concerned about the traditional 
boundary alignramt precisely shown in Indian Official maps, nor did the 
Government of India have any reason to believe that there was any uncer¬ 
tainty on the part of the Government of China regarding the correctness 
of this alignment. There can be no doubt at all tint the 1954 Agreement, 
confirmed the territorial Status Quo as it existed at that time. Surely, no 
agreement like that of 1954 negotiated over a period of some months could 
have been arrived at with substantial doubts and mental reservations on the 
questions of the border in the minds of one of the parties to the Agreement. 
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“The entire frontier was a peaceful one at the time of the 1954 
Agreement and continued to be so for a few years thereafter There was no 
conflict or trouble along the frontier It is only during the last few years 
that conflicts and troubles have risen atone the frontier These have not 
arisen because of any action taken by India The cause of the recent 
troubles and conflicts along this frontier is the action taken by the Chinese 
Authorities along this frontier ** 

The Government of India on 30lh April 1962, rejected the Chinese 
sham and fraudulent claim that the entire boundary between India and China 
is the direct outcome of British imperialism and their policy of colonialism 
She said that, “The records of British rule in India, which are now accessible 
and open to examination, show that the British only extended their authority 
over those territories which were historically and traditionally parts of the 
British, far from expanding into Tibet or Sinkiang region, actually helped the 
Chinese to consolidate thetr authority in these regions ” 


On 3rd May 1962, the Government of China announced that the 
Governments of China and Pakistan had entered into an Agreement to locate 
and align the portion of the India^Oima boundary west of the Karakoram 
Pass, presently under the illegal occupation of Pakistan This unholy alliance 
pushed India into quite a new and strange relationship with these countries, 
because she had, till now, tried hard to preserve peace and endeavoured to 
arnve at a peaceful 'settlement ofher dispute with China and Pakistan 
China, who had by all diplomatic practice recognised India’s 
sovereignty over the State of Jammu and Kashmir, including the area 
now under unlawful occuption of Pakistan, disregarded from her earlier 
commitments about India’s sovereignty over the Pakistan occupied Indian 
Pakistan who bad earlier treated Communist China 
. . to her security and pcsce and to stem the Communist 

tide, had entered with the Western countries into various Military Alliances 
against China, now found in China, a new friend and protector It «as 

really an unpr,nc,pled and unhot, alliance'ana was a straije eoltoion, 10 

which the Oovernment of India reacted quicUy and sharply 

The Government of India, drawing rcferenei. 
p notes of Mpy 4,, 1961, and June 12, *961, lodged an on 

May 10, 1962 against the ’’^Ported attempt of Pakistan to^s ^ ^h*^iindarV 

agreement with Chma for the area of the SmYe oflar^^d SmT 

under unlawful occupation of Pakistan. It read that ..r\ ’ 

reportr in the Prers and 'the 
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clarification sought from them, the Government of India had all this time 
been disinclined to believe that the Government of Pakistan would in fact 
enter into negotiations with China in respect of the territory of the State of 
Jammu and Kashmir (Pakistan has no common boundary of its own with 
China) which forms an integral part of the Indian Union. The Government 
of Pakistan are obviously not entitled to negotiate with China or any other 
country about territory that is not their own.As the Govern¬ 

ment of Pakistan are aware the international boundary alignment in the 
Sector West of the Karakoram Pass of Jammu and Kashmir State of India 
follows well known natural features, has been recognised in history for all 

these years, and does not require fresh delimitation.The 

Government of India will never agree to any arrangements, provisional or 
otherwise, between the Governments of China and Pakistan regarding terri¬ 
tory which constitutes an inalienable part of the Indian Union.” 

The same day. Government of India, lodged a strong protest note with 
the Government of China. The note read :— 

“As the Government of China are aware there is no common border 
between Pakistan and the People’s Republic of China. It is the India-Cfaina 
boundary which starts from the Tri-junction of the boundaries of India, 
China and Afghanistan at approximately Longitude 74“ 34' E and latitude 37“ 

3' N and runs east-ward upto the tri-junction of the boundaries of India, 
Burma and China. There has never been any doubt that the sovereignty 
over the entire State of Jammu and Kashmir, including that part which is 
under Pakistan’s unlawful occupation, rests solely in the Indian Union. The 
Government of India had so far believed that the Government of the People’s 
Republic of China had accepted this basic position without any reservation. 
This was confirmed by Premier Chou-En-Lai when he stated to the Indian 
Ambassador in Peking on March 16, 1956, “that the people of Kashmir had 
already expressed their will on the issue of Kashmir’s accession to India. 
The same impression was gained at the meeting between the Secretary General 
of the Indian Ministry of External Affairs and the Chinese Prime Minister 
in July 1961. At that time it seemed that the Government of China still 
acknowledged the final accession of the State of Jammu and Kashmir to the 
Indian Union. The Government of India, in view of this background, 
are surprised that the Government of the People’s Republic of China should 
have suddenly decided to enter into an international agreement to negotiate 
the boundary of that part of the State of Jammu and Kashmir which is under 
the unlawful occupation of Pakistan, with the Government of Pakistan. This 
is a reversal of the attitude of the Government of the People’s Republic of 
China in regard to India’s sovereignty over the entire State of Jammu and 
Kashmir and is obviously a step in furtherance of the aggressive aims that 

China has been pursuing towards India in recent years.The 

Government of India solemnly warns the Government of China that any 
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change, provisional or otherivise, m the status of the State of Jammu and 
Kashmir brought about by third parties which seeks to submit certain parts 
of Indian territory to foreign jurisdiction will not be binding on the 
Government of India and that the Government of India firmly repudiated any 
agreement, provisional or otherwise, regarding her own territories arrived at 
between third parties who have no legal or constitutional Locus SUindi of 
any kind It is clear that the Government of China are m this matter acting 
in furtherance of their aggressive designs and are seeking to exploit the troubi 
ed situation in Kashmir and India’s difTercnccs with Pakistan for their advan¬ 
tage The Government of India will hold the Government of China responsi 
ble for the consequences of their action ” 

On May 14, 1962, the Government of India protested against the 
aggressive patrolling by the Chinese troops in the Chip Chap area of Ladakh 
and the Chinese threat of active patrolling on the entire India-China border 

In its note dated May 31, 1962 the Government of China, going back 
upon her previous stand about the State of Jammu and Kashmir, as the 
integral part of India, stated that There is a boundary of 

several hundred kilometres between China’s Smkiang and the areas, the 
defence of which is under the control of Pakistan and it has never been 
formally delimited and demarcated Since both China and Pakistan are 
sovereign States, why cannot China conduct negotiations with Pakistan to 
settle the question of the actually existing common boundary so as to main¬ 
tain tranquillity on the border and amity between the two countries It 
further added that the boundary negotiations between Pakistan and China 
did not at all involve the question of Onnershtp of Kashmir and that after the 
settlement of the Kashmir dispute between India and Pakistan, “the sovereign 
authority concerned shall re-open negotiations with the Chinese Government 
on the question of Kashmir boundary so as to conclude a formal boundary 
treaty .. ’* 


On June 16, 1962, the Government of India portested against the 
clearing of a new road through Indian Territory running South-East from 
78° 35' E, 35° o' N to the West of 79° 10' E, 34° 43' N, and thence south¬ 
ward to 79° 8'E, 34° 33' and setting op of a new post at 79° 8' E. 34° 33' 
N 


On June 28, 1962, the Government of India protested against the 
setting up of a new military post near Chip Chap river at 78’ 12' E 35* 
19' N 

On June 30, 1962 Government of India, in its reply to the Chinese 
Note dated May 31, 1962, re-asserted 

"To justify their untenable move, the Government of China have 
emphasised a particular necessity which in fact docs not exist There is no 
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boundary dispute in this seetor of the Smo-Indian boundary and no urgency 
for a fresh settlement over it. Even in 1847, the Government of China had 
informed the British Government that as the boundary in this Sector was 
sufficiently and distinctly fixed, there was no need for any additional measures 
for refixing it.The Chinese Government had declared themsel¬ 

ves in favour of the question of Pakistan's aggression in Kashmir being 
settled peacefully, and against any third party taking advantage of it. 
However, this stand of the Government of China has changed and a new 
situation now created by the Sino-Pakistan agreement to demarcate their non¬ 
existent common border. In departing from their earlier policy of non¬ 
interference in the Kashmir situation, the Government of China are giving 
legal and moral encouragement to an aggressor state and prejudicing the 
prospects of a peaceful settlement of the Kashmir issue between India and 
Pakistan . The Government of India, while rejecting the Govern¬ 

ment of China’s Note underreference, would again reiterate that any change, 
provisional or otherwise, in the status of the State of Jammu and Kashmir 
brought about by third party which seeks to submit certain parts of Indian 
territory to foreign jurisdiction will not be binding on the Government of 
India.” 

On July 12, 1962 the Government of India protested against the 
establishment of nine new check-posts (seven in Chip Chap River Region, 
one in Chang Chenmo Valley Region and one in Spanggur Region). On 
july 29, 1962, a group of Chinese soldiers opened fire on an Indian party in 
the vicinity of Yula in the Pangong Lake area, but the Indian troops did not 
return the fire. Again this was followed by,another firing on August 14, 
1962, in the same area. 

On August 22, 1962, Government of India re-asserted that, "If the 
Government of China are genuinely desirous of resolving the differences 
between the Governments on the boundary question by further discussions 
and neaotiations they must realise that these discussions cannot start unless 
the Status Quo of the boundary in this region which has been altered by force 
since 1957 is restored and the current tensions are removed. 

On September 2, 1962, Chinese Military attacked the Indian Patrol 
Party in Chip Chap River region. It was reported that China has established 
25 new military posts in the Indian territory, before the Chinese Armies 
crossed the frontier in the Eastern Sector (NEFA) and threatened the Dhola 
Frontier on 8th September 1962. This was a boundary which the Chinese 
have respected for twelve years, since they usurped power in Tibet in 1950. 

On 15th September 1962 Chinese Army opened fire on an Indian 
Defence Post at approximately 78° 80' 15'E, 35° 07' 45'N over a hundred 
miles west of the International boundary in this region. Government of 
India in her note dated September 19, 1962 resented Chinese unilateral 
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aggressive action and alteration of the Status Quo 

tional boundary and offered to enter into discussion 

15th October, 1962 


of the long existing tradi- 
with her in Peking from 


In October 1962 Communist Party of India met, 
resolution supporting the stand taken by the Government 
China for her naked aggressive activities 


discussed and passed 
of India and blamed 


The Government of India on October 16, 1962 ° Chinese 

tion of the Status Quo of the boundary as it prevailed before the 
Aggression in the Eastern Sector on September 8, 1962 


Unfortunately, India which never gave up the search for p 
stood firm on honour was subjected to a pre-meditated massive 
attack m the early hours of October 20,1962 Chinese forces ^ 

big artillery and heavy mortars, overwhelmed Indian 
points within India’s boundary from the Chip Chap region o w,i,tarv 
the Western Sector to Khinzeman and Dhola in the NEFA . 

men were taken into captivity and were subjected to harsh and m u 
ment Confessions were extorted from the captured men before y 
released 


It may incidentally be stated here that before the naked and 
invasion of October 20. 1962. China had occupied fraudulently and 
ously and through senes of unabashed intrusions about twelve t 
square miles of Indian territory in Ladakh 

The offensive continued In a special broadcast on October 22, 
1962, the Prime Minister Jawahar Lai Nebru said, 

“ Wc endeavoured to follow a policy of peace, even when 

aggression took place on our territory m Ladakh five years ago Wc ®*P ° 
ed avenues for an honourable settlement by peaceful methods 
, all our efforts have been in vain m so far as our own frontier is concerne . 
where a powerful and unscrupulous opponent, not caring for peace or peacciu 
methods, has continuously threaten^ us and even earned these theats into 
action ~ 1 do not propose to give you long history of contmuow 

aggression by the 'Chinese dunng the last five years and" how they have trie 
to justify it by sp^hes, arguments and the repeated assertion of untruths and 
, a compaign of calumny and vituperation against our country Perhaps 
' there are not many instances in history where one country, that is India, ha! 

cone out of her way to be fnendiy and co-operative wilh the Chmcsi 
f eovernment and people and to plead their cause In the councils of the World 
and then for the Chinese government to return evil for good and even go ti 
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the extent of committing aggression and invade our sacred land. No self- 
respecting country, and certainly not India with her love of freedom, can 

submit to this, whatever the consequences may be.Our border with 

China in the NEFA region is well known and well established from the ages 
past. It is sometimes called the McMahon line. But this line which sepa¬ 
rates India from Tibet was the high ridges which divide the watersheds. 
This has been acknowledged as the border by history, tradition and treaties, 

long before it was called the McMohan Line.This is-a time of trial 

and testing for all of us and we have to steel ourselves to the tasks. ' Perhaps, 
we were growing too soft and taking things for granted. But freedom can 
never be taken for granted. It required always awareness, strength 

and austerity.We have followed a policy of non-alignment and 

sought friendship of all nations. I believe in that policy fully and we shall 
continue to follow it. We are not going to give up our basic principles 
because of the present difficulty. Even this difiSculty will be more effectively 
met by our continuing that policy. 

On October 24, 1962 Prime Minister of China offered to Prime 
Minister Jawahar Lai Nehru a three-point peace proposal which contained 
another vicious offer of 20 Kilometres withdrawal by both sides from the 
‘line of actual control.’ This would leave Chinese Forces in command of the 
passes leading into India while Indian Forces would be 20 Kilometres to the 
South leaving the entire Indian frontier defenceless and at the mercy of China 
for any fresh invasion. In short, acceptance of the Chinese proposals would 
mean :— 

(a) India should not dispute Chinese occupation of 14,000 square 
miles of Indian territory in the Ladakh area. 

(b) Chinese claims should be fully satisfied as far as physical occupa¬ 
tion is concerned in the Middle Sector. 

(c) In the Eastern Sector, the accepted boundary, the highest Himala¬ 
yan Ridge, should be given up in favour of whatever interpretation 
the Government of China decide to put on the McMohan Line 
and the Chinese should be left in possession of the vital moun¬ 
tain passes which hold the Key of India. 

This means that the objective of the Chinese three-point proposal was 
to secure for the Chinese side guaranteed occupations of the Indian areas in 
the Western and Central sectors which they claimed while they could retain 
their right to negotiate, and negotiations failing, to enforce whatever territo¬ 
rial adjustment they wanted in the Eastern sector. The Government of India 
rejected Chinese three-point proposal and reiterated its 16th October, 1962 , 
demand of the immediate withdrawal of the Chinese Forces from the Indian 
territory occupied illegally after 8th September, 1962, creating a favourable 
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atmosphere for peaceful negotjalion for the settlement of the boundary 
dispute 

On October 26, 1962, the President, Dr Sarvepalli Radha Knsbnan, 
issued a proclamation of Emergency under Article 352 of the constitution an 
promulgated the Defence of India ordinance, conferring emergency powers 
on the government to deal with the situation created by the Chinese aggres¬ 
sion It was for the first time, since independence that the President declared 
State of Emergency Later the Parliament passed the Defence of India Act 
1962* 


The National Defence Fund was instituted on October 26, 1962 wit 
the Pnme Minister, as Chairman and Finance Minister as Treasurer, to 
receive voluntary contributions m cash, gold etc Donations credited to the 
Central Account of the Fund till July 1963 totalled Rs 55 94 erores in cash, 
and over 2 2 million grammes in gold and gold ornaments The Nationa 
Defence Fund CommitUe had agreed to the utilisation of Rs 27 erores out 
of the Fund for building military equipment,'providing amenities for the 

troops and welfare of their families and construction of 1,000 short-distance 

nfles ranges m Educational institutions through University Grants Comrais* 
Sion etc 


On October 27, 1962, the Prime Minister of India, in a message to the 
various Heads of the Oovernments, on the situation precipitated by armed 
aggression of Chinese Forces on Indian territory stated — 

" Conditioned ,as we are by our historical background and 

traditions of tolerance, understanding and peace, we have, ever since India 
became independent, consistently followed a policy of ,peace and friendly 
relations with all countries That is why when the Chinese aggression 

first started in Ladakh five years ago, we showed patience and restraint 
The Chinese, after a number of probing attacks, made a massive attack on 
our defence forces on the momiog of the October 20 , all along the India- 
Chma border in the Eastern Sector as well as the Western Sector An 
attack on this scale could only have been made after careful preparation • 
« The issue involved is not one of small territorial gams, one way 
or the other, but of standards of international behaviour between neighbour¬ 
ing countries and whether the world will allow the principle of “Might is 

4 The government have promulgated the following Rulw under the Act 

(1) The Defence of India Rules 1962 

(11) The Civil Defence Services Rules 1962 

(III) The Defence of India (Requisitioning and acquisition of Immovable Pn^ 

perty) Rules 1962 ' ~ t ^ 

(IV) The Defence of India {Ernploymcnt of Technical personnel in National 
Service) Rules 1963 
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Right’.' to prevail in international relations.This crisis is not only of 

India but of the world and will have far-reaching consequences on the 

standards of international behaviour and on the peace of the world. 

In this hour of crisis, when we are engaged in resisting this aggression, we 
are confident that we shall have your sympathy and support as well as the 
sympathy and support of all countries, not only because of their friendly 
relations with us, but also because our struggle is in the interest of world 
peace and is directed to the elimination of deceit, dissimulation and force in 
international relations. 

India in her fight against the Chinese aggression has been receiving 
sympathy and support from most of the countries of the world. Till July 11, 
1963, sixty seven countries had conveyed their support and sympathy to us.® 
Sixteen countries have sent us messages of concern and have made sugges¬ 
tions for a peaceful solution of the Border conflict.® In addition to these 
five more countries have sent us messages of concern and sympathy on the 
Border conflict.’ 

Addressing the annual meeting of the Indian Institute of Public 
Administration in New Delhi on October 29, 1962, the Prime Minister 
Nehru said, 

“.Some people criticised the government and asked why did 

not the government prepare itself for the situation. How did India face 
reverses at the frontiers ? “It is a legitimate question”, Mr. Nehru said and 
added “I do not know that there is any adequate answer to that. But I will 
submit to you that we have a fine army, a good array. The fact of the matter 
is that we have been conditioned for long past not to think in terms of a war. 
We may theoretically think of it. We may think of some slight operation 

here and there but not of a major war.India talked of peace everywhere 

and the idea of preparing the country for a major war did not appeal to her. 

5. 6. and 7. names of the countries are listed as follows 

(i) 1. Afghanistan, 2 Argentine, 3 Australia, 4 Austria, 5 Belgium, 6 Bolivia 
7 Brazil, 8 Cameroon, 9 Canada, 10 Ceylon, U Clhilc, 12 Columbia, 13 Congo 
(Leopoldville), 14 Costa Rica, 15 Cyprus, 16 Denmark, 17 Dominican Republic 
18 Ecuador, 19 EL Salvador. 20 Ethiopia, 21 France, 22 Germany. 23 Ghana, 

24 Greece, 25 Guatemala, 26 Haiti, 27 Iceland, 28 Ireland, 29 Iran, 30 Italy, 

31 Jamaica, 32 Japan, 33 Jordan, 34 Korea. (South). 35 Kuwait, 36 Lebanon, 

37 Liberia, 38 Luxembourg, 39 Maraguay, 40 Malaya, 41 Mexico, 42 Morcocco, 

43 Netherlands, 44 Newzealand, 45 Nicargau, 46 Niger, 47 Nigeria, 4S Norway. 

49 Panama, 50 Peru, 51 Phillippin, 52 Sandi Arabia, 53 Senegat, 54 Spain, 55 Sweden, 

56 Thailand, 57 Tunisia, 58 Turkey, 59 Uganda, 60 United Arab Republic, 

61 United Kingdom, 62 Uruguay. 63 U. S. A., 64 Venezuela, 65 Vietnam (South) 

66 Yemen, 67 Yogoslavia. 

(ii) I. Algeria, 2 Bulgaria, 3 Cambodia, 4 Guinea, 5 Hungary, 6 Indonesia, 

7 Mali, 8 Mongolia, 9 Nepal, 10 Poland, 11 Rumania, 12 Sierra Leone, 13 Somalia, 

14 Sudan, 15 Tanganyika, 16 U. S. S. R. 
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When the country became independent all our defence forces were 
practically controlled by White hall The British Government did not encou¬ 
rage the production of defence material here (India) We have to increase 
tremendously our production of defence requirements He could very well 
understand the annoyance of the people over the recent reverses in Ladakh and 
NEFA But they did not take all the circumstances in view It should be 
understood that India was facing war against an apparatus of Government 
which in this respect was one of the strongest in the World Its system of 
Government was quite different from that of India In a democratic set up 
It was difScult to keep up this war apparatus’ ” ' 

(HI) I Burma, 2 Israel, 3 Laos, 4 Libya, 5 Vatican 
8 Pnme Minister on Chinese aggression 



INDIAN AND U. S. FEDERATIONS : A COMPARATIVE STUDY 

B. R. Gupta* 


Right from the date of its commencement, the Constitution of India 
has stirred a good deal of controversy among the students and connoisseurs 
of Political Science as to the precise category to be assigned to it, whether 
federal, quasi-federal or unitary. Some would describe it as federal, but 
many would differ vigorously. It, therefore, becomes necessary to ascertain 
first what a federal constitution is and what are its essential characteristics, 
before the nature of Indian Constitution can be examined. 

' < 

In contradistinction to a unitary State, where there is only one 
Government viz., the National Government which may create local subdivi¬ 
sions enjoying no autonomy of their own but to exercise the powers that are 
delegated to them by the National Government, a federal State involves a 
dual Government viz.. National or federal Government representing the 
national interests , and the Government of the component states, representing 
the local interests. ‘Thus a federal state is the fusion of several states into a 
single state in regard to matters affecting their common interests, leaving 
each component state to enjoy autonomy in regard to other matters.’^ The 
states which form a federal state are not the agents or delegates of the federal 
government but both the component states and the federal government derive 
their respective powers from the same source—the Constitution of the land. 
Thus, it follows that the underlying principle of a federation is the principle 
of co-ordination of authority. Prof. K. C. Wheare in his book ‘Federal 
Government’ has said that it is a method of dividing powers between the 
general and regional governments in such a way that each within its sphere is 
independent and co-ordinate. 

From the above it is clear that both the federal Government and State 
Governments derive their authority from a single source, and neither of them 
is allowed to encroach upon the authority of the otherl So long both the 
agencies work properly within their respective spheres allotted to them by the 
■ Constitution, it is a true federation. 

Since the distribution of authority between federal and component 
Governments and their proper functioning within their respective spheres 
without any interference from the other, represent the life blood of the 


*Mr. Gupta is LL. B, Student of our College. 

1. Basu’s Commentary on the Constitution of India, Vol. 1,4th Ed. p. 14. 
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federal principle, therefore, the following essential characteristics follow from 
It — 

Firstly, since both the federal and component States derive their 
authority from the Constitution of the land, it is imperative m the interest of 
proper ftnclioning, to have a wnllen Constitution, which demarcates 
the boundary of both the agencies, the absence of which as Dicey has 
remarked, ‘would be certain to generate misunderstandings and disagree* 
ments ’ 


Secondly, to preserve the supremacy of the Constitution, the Constitu¬ 
tion should be rigid, meaning thereby that it should not be left at the mere 
will of the federal or regional Governments to amend it as and when it likes In 
other words no unilateral amendment should be allowed Further the amend¬ 
ing procedure should also be different and cumbersome than the procedure for 
amending an ordinary law Both the federal anS the State Governments 
should concur while effecting any amendment to the Constitution, if it affects 
the latter’s interests , 

Thirdly there should be a powerful and independent judiciary firstly to 
settle the dispute of the State Governmsnts mter se, and those arising 
between the federal Government and the State Governments, and the secondly 
there should be a supreme court which should not be dependent upon 
federal or State Governments, and should have the authority to say the last 
word in matters involving Constitutional interpretations 

Now coming to the Constitution of India, apparently it satisfies all the 
essentials of a federation Our’s is a written Constitution which demarcates 
the boundaries of both the Central and State Governments, both being 
independent in their respective field Secondly, the amending procedure* is 
quite different from the one required for an ordinary law, and no amendment 
IS possible without the concurrence of the Central Government and a 
majonty of states, and thirdly. Constitution establishes a Supreme Court to 
decide disputes between the Union and States, or the stales inter se, and to 
interpret finally the provisions of the Constitution 

But if we examine the vanous Constitutional provisions and its 
T peculiar features with reference to other federal systems particularly the 
American, which is still regarded as the mother of federal Constitutions, we 
find that It represents a unitary character 

(I) A federal union may possiblyformed either by a 
voluntary agreement between a number of sovereign and mde'pendenFstates 
for the adramistration of certain,affairs of general concern as m the case of 

o , 

f. t 


2. Art. 368. 
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United States of America or Australia, or the provinces of a unitary state 
may be transformed into a federal union, as happened in the case of Canada. 
Prior to the Government of India Act, 1935, India presented a thoroughly 
unitary character. The Provincial Government were virtually the agents of 
the Central Government deriving powers by delegation from the latter. 

The British Government by the Act of 1935 gave to India a federal 
system, as it did in Canada, viz., by creating autonomous units and combin¬ 
ing them into a federation by one and the same Act—Government of India 
Act, 1935, It is neither the result of any federal sentiment nor of a compact 
or agreement between existing states to delegate some of their powers to a 
common Government. Further the Provinces thus created were not in any 
sense ‘Sovereign states’ like the states of the American Union, nor these 
Provinces played any role in the making of the Constitution of India, 
although it was framed under a plan similar in many respects to that under 
the Act of 1935. In short, the Union of India was not the result of any 
compact between the component Units. 

(2). From this historical background it is obvious that the position 
of the states in Indian federal scheme is necessarily somewhat subordinate to 
that of the Union. Since the federation was not the result of any compact 
between the independent states, it presented no problem for the Constitution 
framers as how to maintain state rights. It has resulted in a departure 
from the strict federal principle in several respects :— 

(i) The American Federation has been described as 'an indestructible 
Union composed of indestructible states^ It is not possible for the 
National Government there to redraw the map of the country by forming 
new states or by altering the boundaries of the states as they existed at the 
time of the compact without the consent of the Legislatures of the states 
concerned.'* Similar is the position of the Australian Federation,® in addition 
to a further safeguard that a popular referendum is required in the affected 
state to alter its boundaries. 

But under the Indian Constitution it is possible for the Central 
Government to reorganize the states or to alter their boundaries by a simple 
majority in the ordinary process of legislation.® There is no provision in the 
Constitution that the consent of the States Legislatures is necessary for 
enabling the Parliament to make such laws. What is required is that the 
President has to ascertain the views of the Legislature of the Statc(s) 
concerned before recommending a Bill for this purpose to Parliament, and if 


3^ 'Texas Vs, Wiutc (iS6S) 7 Wall 700 (720). 

4. Art. IV S. 3(1) of the American Constitution. 

5. Ss. 123 4 Australian Constitution. 

6. Art. 4(2). 
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any state Legislature fails to or does not express its views within the specified 
penod, the President may introduce the Bill in the Parliament even ivithout 
obtaining the views of that state Moreover, the President is not bound by 
these views , he may or may not aaept them 

It will, therefore, be seen that this sweeping power of reorganization 

m the hands of the Union was demonstrated within three years of the 
commencement of the Constitution by forming a new state named ‘Andhra 
bj subdividing the State of Madras Further it is witnessed in the Reorgani¬ 
sation Act of 1956 followed by the Constitution (Seventh Amendment) Act, 
1956, whereby the entire political map of India has been altered 

(ii) Not only the states are at the mercy of the Umon as to their 
territorial integnty, but there does not even exist the theory of ‘equality 
of states nghts’ underlying the federal scheme of the Constitution of 
India 


One of the essential features of American federation is the equality of 
the cemponent states under the Constitution irrespective of their size or 
population, which is reflected in the Senate—the Upper House of the Federal 
Legislature This pnnciple also finds place m the Australian Constitution 
But, under the Indian Constitution there is no such equality m the Rajya 
Sabha (Council of States), for the number of members for several states 
vanes from 1 to 34, on the basis of the population ’ It is very difficult to 
safeguard the interests of the lesser states in Rajya Sabha, because of their 
lesser representation as compared to the larger or more populated states 
Further it does not exclusively represent the federal pnnciple as the Council 
of States also consists of 12 nominated members* besides the representatives 
of the states 

(ill) Unlike the Amencan Constitution, the states under the Indian 
Constitution have no nght to have their own Constitution • 

(iv) Further both the Administrative and Legislative powers of the 
states are subject to certain control by the Union Legislation by a state u 
subject to allowance or disallowance by the President, when reserved by the 
Governor Again the Governor of a state is to be appointed by the 
President and holds oSicc ‘dunng the pleasure’of the latter “ Both these 
ideas arc repugnant to the Constitution of the United States or Australia 


7 Fourth Schedule to the ConsUtoUon ot ladin. 

8 Art. 80 

9 With the exception in the case of Jammu and Kashmir (Art. 

10 Art. 201 

11 Arts 155,156 
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(3) In order to solve the problem of reconciling national unity with 
state rights, American Constitution makes a logical division of everything 
essential to sovereignty and creates a dual polity with a dual citizenship ; a 
double set of officials and a double system of Courts. But the Indian 
Constitution like the Canadian and Burmese Constitution,^^ does not intro¬ 
duce any double citizenship, but one citizenship, viz., the citizenship of 
India.^® 


Although the Union and the states have their own public services, yet 
there is no marked division in the administration of the Union and the state 
laws as in the U. S. A. The state officials administer state laws as well as 
Union laws applicable to the states, and the members of Union services 
while working wiihin a state, also execute state laws. 


Next, in general, our Constitution divides the executive power between 
the Union ’and states, based on the legislative powers,but this division is 
not like a water-tight compartment as in the U. S. A., firstly because the 
executive power, unless Parliament directs otherwise,^® is exercised by the 
states in respect of the laws made by the Union concurrent subjects. 
Secondly, the Union may delegate its executive functions m respect of Union 
subjects to a state either by a law made by the Parliament, or by the consent 
of the State Government.^® The states are also authorized to entrust their 
functions to Government of India with latter’s consent.” Thirdly, m 
matters of executing Union laws and exercising their executive powers so as 
not to interfere with that of the Union, the states are under the directions of 
the Union,” and fourthly, failure on the part of a state to carry out the 
directions of the Union,” entitles the Union to supersede the State Govern¬ 
ment for the time being, by assuming to itseffi the powers of the State 
Government concerned.^® Such a form of unilateral action to subvert the 
federal system has no precedent under any federal Constitution. 

Unlike the U S A., where there is a dual Judicial system—one at the 
federal level and the other at the states level-.under the Indian Constitution 
them h as in Canada, only one integrated system of Courts for the admin.st- 
« on of both the Union and State Uwa ; 'vith Supreme Court at the top as 


12. Sec. 10 of the Burmese Constitution. 

13. Art. 5. 

14. Arts. 73(1) and 162. 

15. Proviso to Arts. 73(1) and 162. 

16. Art. 258. 

17. Art. 258A. 

IS. Arts. 256 and 257. 

19. Art. 365. 

20. Art. 356. 
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the final appellate Court m all mattos*^ Although, the Parliament has the 
power** to create additional Courts for the administration of Union laws, yet 
no such Court has, so far, been established, nor there is any possibility, for 
the American experience of entrusting State Courts with the enforcement of 
federal laws during the period of Confederation proved unsatisfactory,” and 
also because the integrated system of Courts is already deep-rooted in the 
Indian Judicial structure 

Not only this, the control over the judiciary is also unified or centra¬ 
lized because ‘administration of justice* although being a state subject,*’( 3 ) 
the Judges of the State High Courts arc appointed in consultation with the 
Chief Justices and the Governors of the respective states, and removed by the 
Centre in the same manner as Judges of the Supreme Court ” 

(4) The prevailing sentiment m the United States and Australia** is 
that the division of powers made by the original compact as embodied in the 
Constitution should not be allowed to be superseded at the mere will of one 
of the contracting parties , but in India this is allowed by the Constitution m 
times of emergencies, when the so called federal Government reveals its true 
colours and emerges as a unitary one Further, as we have already seen, tt 
IS open for the Union Government to supersede a State Government which 
refuses or fails to carry out its directions given in terms of the Constitutions ** 
In normal tunes, power to give such directions is limited to specified matters 
only,” but in times of emergency.** this power extends** to any matter, and 
the legislative power of the Union Government automatically extends to 
matters in State List ** This power of the Union Government is also exten¬ 
ded in case of a financial emergency to give directions to any state to obsenc 
such canons of financial propriety as may be specified in the direction • 
to the giving of such other directions as the President may deem necessary 
and adequate for the purpose ** 

Even when he President has not proclaimed ‘emergency*, the Union 
Parliament may assume legislative powers, though temporarily, over any state 

~2l Aru 13M36 
22. Art 247 

23 Ferguson and Me Hemy. Amencaa Federal Government, 1947, p 308 
23(a) Entry 3 List II (Seventh Schedule) 

24 Art 217 

25 A G for Commonwealth Vs Colonial Sugar Refining Co (19]4;A C 237 

26 Art 365 

27 Arts 256 and 257 
2S Art- 352. 

29 Art-353(a) 

.30 Art 250(1) 

31 Art 360 
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subject, if it is considered by a resolution of 2/3 of th e members present and 
voting in the Rajya Sabha, that that subject has gained national importance.** 
The Judiciary has no say in this matter ; whereas it has helped the federal 
Government of the U. S. A. in this respect. 

Further on the report of the Governor of a state that the Government 
of the state cannot be carried on according to the provisions of the Constitu¬ 
tion,** the Union Government has the power to assume to itself both the 
executive and the legislative powers of that state. This has nothing to do 
with the emergency. 

From the above discussion it appears that Indian Constitution is full 
of many exceptions which undermine the federal principle, although there 
is distribution of powers and also the duty of the Courts to guard it. If these 
exceptions are overlooked, or when these are not attracted, the federal 
provisions are to be applied without being influenced by the existence of the 
exceptions. This it is not possible for the Union or State Governments to 
assume powers other than those sanctioned by the Constitution. But for the 
exceptional provisions, the Constitution would not allow any of the Units of 
the federation to subvert the federal structure set up by the Constitution, even 
by consent. Nor would it be possible by delegation of powers by one 
legislature in favour of another.*^ 

In the circumstances, therefore, it will be appropriate to say that the 
Constitution of India is neither purely federal nor purely unitary. 

Of late, there has been a tendency in the realm of law, politics and 
economics to go in for sharp polarisation, categorization, or pigeon-holding 
of existing institutions or situations according to certain pre-determined and 
rigidly fixed yardsticks. On the politidas side a country is described as 
belonging either to the Western Camp or to the Eastern Block and it is 
generally implied that a country in the modern world does not and cannot 
stand on its own. More or less, similar situation arises when describing the 
economy of a country as to whether it has a socialist economy or a capitalist 
one. Just as there are purists in the field of language, who want to keep 
their cherished language in some straight jacket unaffected by the current 
developments ; neither allowing it to assimilate anything useful nor permit¬ 
ting to shed any of its dead-wood ; similarly a trend is discernible among the 
votaries of law also to describe a Constitution either as 'federal' or as 
‘unitary’, as if there can be no example which imbibes the feature of both in 
varying measures. The Indian Constitution can be described as ‘unitary’ if 


32. Art. 249. 
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we look only towards the power of the Union Government to alter the are . 
boundaries, and names of its constituent states, even when there is no 
suggestion of any emergency , or to the absolutely sweeping powers vcs e 

it by Part XVIII of the Constitution, the conclusion is perhaps mescapao 

that the states in India exist at the‘pleasure of the Union Government, 

they are creations of its convenience, and that they can be broug m 
existence, enlarged or extinguished by it These states would then appear 
be the creations for the sake of convenience of the real Govemmen .i 

Union, without any inherent or lasting powers of their own As agains i 
we cannot lose sight of the fact that there is an elaborate written Constitu lo 
defining at length the relationship—legislative, administrative and financia 

between the Union and the stales , that there is an independent judiciary 

safeguard among other things any tendency on the part of the Centre o 
encroach npon fields reserved for the consfitutent units 

To me it appears that no Constitution m the world, whatsoever, can 
be described as truly federal Even in Ami-nca whose Constitution is he 
out to be a model of federalism, the Supreme Court has by evolving an 
developing many legal doctrines and implied powers invested the fedcra 

Government with large powers to enable it to interfere indirectly into sta e 

field Even the American Supreme Court originally conceived to be a federa 
Court concerned with the interpretation of federal laws, has gradually come 
to occupy a position where it authontaively interprets State laws when in i« 
opinion they conflict with the federal ones The point that is to 
be noted is that even in America there is no federation in the orthodox sense 
of the terra So too, the Constitution of Australia clearly demarcates the 
exclusive fields of the Commonwealth and the states and jealously guards the 
state rights, but in practice the states have been reduced to the position o 
agencies of the Commonwealth Government This was brought about 
because of the financial grip the Centre has ove* the states ” 

The conclusion is. therefore, that some federal Constitutions show a 

marked bais towards federal and the others towards the states, but not with¬ 
standing the varying emphasis they accept the ‘federal principle’ as their 
basis So long as the Constitution of India provides for the division of 
powers in such a way that the general (Union) and the regional Governments 
(states) are each within its sphere substantially independent of the other, the 
reservation of the residuary powers or the powers to virtually demolish the 
States as a separate entity in ‘emergencies’ may affect the balance of power in 
3 ‘federation’, but certainly does not destroy its character Our Constitution 
IS, therefore, basically conceived in a spirit of‘federalism’though at certain 
times It converts itself into a monolythic structure It can, therefore, be 
said with some justification that it is neither purely‘federal* (as no constifu- 
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tion really is) nor 'unitary’, but a ‘wholesome combination of both’. This is 
in accordance with the genius of our old philosophy which is a composite 
synthesis of various currents and cross-currents. 

Supreme Court of India has also observed^® that in India, federation 
is only in name. State has no autonomy. The very existence of the state 
can be wiped out under Article 3 by the Parliament. 

Prof. K. C. Wheare characterises Indian federation, a ‘quasi¬ 
federation’,®’ ‘a unitary State with subsidiary federal features rather than a 
federal state with subsidiary unitary features’,®® a federation with strong 
centralizing tendency.®® It enshrines the principle that ‘in spite of federalism, 
the national interest ought to be paramount’.^® 


36 . A. I. R. 1963 S. C. 1241. 

37. Wheare, Federal Government, 2nd Ed. pp. 11 ; 28. 

38. Wheare, India’s New Constitution Analysed (1950) 5 D. L. R. 25 (Journal). 

39. Jennings, Some Characteristics of the Indian Constitution, p. 1. 

40. Ibid, P. 55. 



•‘DOCTRINE OF STARE DECISIS” 


By 

K L Saluja* 

The Doctnne means “to stand by the decisions” If the decisions of 
the court were to change every now and then, the life and dealings of human 
beings would become uncertain and abnormal as a result of which the 
administration of a particular country would become a difficult job to carry 
on and it may, of course, disreputate the judicial system So the doctnne 
IS based on the need of certainty and finality of law Law must not change 
position every now and then and in every case that comes before a court 
of law 


But in countries where there is written constitution and wi ere the 
judiciary possess the power of “judicial review'’ need arises for imposing 
some limits on the indiscrimmatc use of this power If the power of judicial 
review, which is most effective instrument m the hands of judiciary, was to be 
used indiscriminately, it could stir the whole administration and could make 
an administration a failure in no time So for the very reason that the 
Government should function well some limits must be imposed on the power 
of “Judicial Review” Doctrine of “stare decisis” is one of the self 
imposed limits on the Judiciary 

In England the Constitution being highly flexible every Judicial 
Decision can be overruled by ordinary legislation But in countries like 
USA where the Constitution is very rigid need for the departure from 
the doctnne arises with respect of constitutional decisions Bicausc they 
argue that Judges arc bound by their oath to obey the constitution and not 
any previous decision of the Court, hence if they deem some change fit it 
IS their duty to do so In U S A even century old decisions have been 
overruled whenever a contrary view appeared to be correct to the judges 
eg m case of Erie Va Tompkins where a century old decision in 
Swift Vs Tyson case was overruled 

India having the mid-way between the flexibility of English 
Constitution and rigidity of American Constitution and the procedure of 
amendment being not very difficult, we should follow the middle path 
On the one hand we should not amend the Constitution very frequently 
to override the judicial decisions, on the other hand the court should slowly 
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change its earlier decisions to avoid Constitutional amendment, that is to 
say that in constitutional cases the court should not firmly stand by the 
doctrine of stare Decisis where the proper excercise of the power of Judicial 
Review requires the overriding of previous decisions. 

However it is said that the court should not change its decisions 
merely because of the change in the composition of the court because in 
that case the decision of the court would become political rather than 
judicial. As Justice Venkatarana Iyer observed in our Bengal Immunity 
Case. 


“If they are allowed to be reopened becasue a different view appears 

to be the better one, then. the prospect will have been opened of 

litigants subjecting our decisions to a continuous process of attack before 
successive benches in the hope that with changes in the personnel of the 
Court which time must inevitably bring, a different view might find 

acceptance. I can imagine nothing more damaging to the 

prestige of this court or to the value of its pronouncements.” 

So it can be said that though our Supreme Court should not change 
the previous decision on the basis of change in its composition it should, 
of course, change its previous decision in case where the previous decision 
was based on a mistake of fact or where the existence, expiry or 
repeal of a statute was not noticed by the previous decision leading to a 
material difference in the conclusion. 

Secondly, where the previous decision seems to be wrong or injurious 
one to the public interest the Court should change it without hesitation. 





WOMEN AND OUR JUDICIARY 


By 

Inder Bhushan Bhandari, 

Law College, Chandigarh 

Hamlet declared, “Fraility, thy name is woman” but m the modem 
era woman has ceased to be a weak person With the passage of time, her 
active and enthusiastic participation in the social sphere has become indispens¬ 
able Not to speak of social activities, she has attacked successfully the politi¬ 
cal field In short, there is no compartmert of modern life where she has not 
set her foot In some professions she has even by-passed her counter-part 
In the administration of law she is playing no less a role and who can 
deny her role in the field of literature She has been an inspiration to the 
great writers, poets, musicians P B Shelley, John Kcat, Lord Byron and 
Robert Browning could not have sung their songs of beauty had there been 
no women It poetry is imagination woman is the reality and makes life worth 
living 

What law has done for women Has it helped her m any way 
Women m India, particularly Hindu and Muslim women, until recently were 
accustomed to an excessive sheltered life That led to the possibility of their 
being abused or misused Legislation has done a good deal of amelioration, 
particularly regarding Hindu women, in the manner of their status and 
position The Hindu Succession Act (XXX of 1956), the Hindu Mamage 
Act (XXV of 1955) and certain other such like measures intend to promote 
the welfare of women and society Institution of marriage finds place in every 
religion and in all the nations of the world and it is recognised and respected 
all over the world It is the source of every domestic comfort from infancy 
to old age The sanction of religion has all the more raised its importance and 
necessity among human beings For Hindus, mamage is a holy religious sacra¬ 
ment and IS indissoluble and so is the case with Roman Catholic Church The 
Jewish regird marriage as not a cml contract but as a relation between two 
persons involving very sacred duties According to Muslim law, marriage or 
nuikhi IS a contract and also a rchgious rite 

The nature and extent of the husband’s control over his wife may be 
taken into consideration Nilkantha denies that the husband has ownership 
over the wife Vasistha asserts that he has It is, however, universally 
recognised that his nghts are limited in several respects Manu says that 
wife, son, slave, servant and brother can be beaten by way of punishment by a 
rope or thin bamboo stick Jodicialseparation and Divorce arc repugnant 
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to the Hindu ideal of marriage. The religious rites solemnizing a marriage 
among the ‘idivijas’ include certain vows and prayers by the parties made 
before the laltar of God. Article 15 of our Constitution prohibiting discrimi¬ 
nation on grounds only of sex contains a wise provision to the effect that the 
state may make any special provision for women. This special considera¬ 
tion was necessary keeping in view the helpless condition of women in this 
country. 

In the case of Yusuf Abdul Aziz vs the State of Bombay (1954 S. C. A. 
398), the pertinent question arose whether Section 497 of the Indian Penal 
Code, which provided that the wife shall not be punishable as an abettor in 
adultery offended against Articles 14 and 15 of the Constitution. Answering 
the question in the negative Mr. Justice Bose (delivering the judgement) 
observed “The portion of Article 15 on which the appellant relies is this: 

“The State shall not discriminate against any citizen on grounds only 
of..sex.” 

But what he overlooks is that that is subject to clause (3) which 
runs- 


“Nothing in this Article shall prevent the State from making any 
special provision for women.” 

The provision complained of is a special provision and is made for 
women, therefore it is saved by clause (3). It is argued that clause (3) should 
be confined to provisions which are beneficial to women and cannot be used 
to give them a licence to commit and abet crimes. We are unable to read 
any such restriction into the clause, nor are we able to agree that a provision 
which prohibits punishment is tantamount to a licence to commit the offence 
of which punishment has been prohibited. Article 14 is general and must be 
read with the other provisions which set out the ambit of fundamental 
rights. Sex is a sound ground for classification and although there can be 
no discrimination in general on that ground, the constitution itself provides 
for special provisions in the case of women. 

The Supreme Court did not expressly advert to the necessity of specially 
protecting helpless Indian women in such respect, but that is the effect of 
the judgement. In another well-known case concerning succession to the 
estate of a deceased “Dasi” (a South Indian dancing girl) the Supreme Court 
imported considerations of justice, equity and good conscience and allowed 
the claim both of her married and Dasi daughters to succeed. The case was , 
reported in A. I. R. (1958 S. C. 201 T. Saraswathi Ammelc vs Jagadambal) 
Mr. Justice Mahajan held, on the evidence, that there was no proof of the 

alleged custom. 
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In yet another case, Raj Kah vs Ram Ratan (1955) S C A 636 the 
Supreme Court did not find any public policy involved in depriving women 
from succeeding to the office of‘Pujan’ (Priest) to an installed Hindu Deity 
There the question arose whether women, debarred under ‘sastric’ injunction 
from touching images of Vishnu or Siva, could succeed to priestly offices and 
set the ‘Puja’ performed by a deputy Thus in matters relating to women, 
the Supreme Court is alive against prejudices which have operated against 
them through the ages 
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WELCOME ADDRESS AND ANNUAL REPORT 

Dr. U. C. Sarkar, m. a., m. l., ll. d. 

Principal 

Mr. Justice Grover, Ladies and Gentlemen, 

This is the Annual Prize Distribution Ceremony of the Panjab Univer¬ 
sity Law College. We deem it a great pleasure and a proud privilege to be 
able to welcome you all, most cordially, to this culminating function of the 
institution. 

We are very grateful to Mr. Justice Grover, for his having kindly 
agreed to preside over this function. The Law College can legitimately 
claim to be proud of the privilege it enjoys in getting the sincere and active 
co-operation of the Hon’ble Judges of the local High Court and the learned 
members of the Bar. The Bench and the Bar are very closely connected 
with the Law School. In fact, the legal administration in every country is 
ultimately the resultant of tliis tripartite contribution. The Law Schools can 
claim to be very largely responsible for the production of the lawyers and the 
judges. The judiciary in our country has all along been held in high esteem 
and confidence. Be it a dispute between the legislature and the judiciary 
itself, be it a dispute between the employers and the employees, be it a dispute 
between the states and the subjects, or be it a dispute between an indvidual 
and an individual—the judiciary has ultimately to play a decisive and 
conclusive part. We are very happy today that our annual function is being 
presided over by a distinguished member of th is judiciary—of the eminence 
and stature of Mr. Justice Grover, 

OUR OWN BUILDING 

We are also happy that we have had our own Law College building 
to be envied by many. We occupied our new building from the commence¬ 
ment of the current session. Last year, we had had our Law College 
ground. And a few years earlier, we had had the Law College Hostel. The 
ground also on which we are holding the instant function, along with the 
raised platform, we shall claim, one day, by way of prescription. 

ACADEMIC LAWYERS 

There is a general complaint in our country that there is no academic 
lawyer here. There were some reasons for this. Even upto recent times, 
legal education was very much neglected, as it was left to the practising 
lawyers who would, at their spare times, only come to teach the Law 
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students This situation is now changing for the better Whole time law 
teachers with higher qualifications are being progressively employed more or 
less by all the Indian Universities The judges and lawyers in our country 
have hardly any time to devote time to purely academic studies and original 
research—besides their concrete cases in hand Hence the Law Schools 
alone can mainly produce academic lawyers provided proper facilities and 
encouragements are available The most essential pre-condition for this 
purpose is to attract brilliant persons to legal teaching and research by 
offering them emoluments which should be sufficiently attractive Encour¬ 
agement also will be there if academic lawyers are appointed to the higher 
judiciary in the country—for which, of course, provision exists in the consti¬ 
tution—though it has not materialised so far in actual practice Legal 
education to be really productive must be placed on a sound footing 

LAW COURSES AND REGULATIpNS 
The mischief that was started by the Advocates Act has not yet come 
to Its end No improvement has been effected and on the contrary, there 
has been an admitted detenorationin the legal training, as a whole, when the 
course was reduced to two years So far, no training and examination also 
could be arranged by the Bar Councils It is being universally fell that the 
present uncertain way of legal (rainmg ts far from satisfactory The legal Edu- 
jtttion Committees of the Bar Council of India and of the Delhi University 
with Chief Justice Gajendragadkar^ as.its chairman, have recommended 
a three-year course for the regular students and a four-year course for the 
employees These recommendations have been accepted by the central Bar 
Council -faf India and they have been circulated amongst the Universities for 
their comments According to the very provisions of the Advocates Act, the 
standard of legal education in the country has to be determinded by the Bar 
Council of India in consultation with the Universities There is no indica¬ 
tion when these recommendations will actually be translated into action— 
though the Advocates Act was passed m 1961 Every right-thinking person 
feels that two years are not sufficient for effective legal training In any 
case, there must be uniformity throughout the country, regarding the courses 
of legal studies—which must be sufficient and sufficiently settled, as early 
as feasible 

The rapidity with which, the law courses, syllabi and the Regula¬ 
tions are being amended everytimc. requires a Herculean capacity to reraem 
ber, digest, assimilate and adjust For instance, we have now the old course, 
the new course, old two-year course with proficiency, the three-year course, 
' the two year degree course and the proposed .three-year and four-year degree 
course In view of the above complications and confusion it is no wonder if 
the office and the public are coofouoded—many seeking determination 
through adjudication by the courts More or less everyday, some case is 
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appearing against the University—including the Principal also as a necessary 
party. Some of my well-wishers from a distance were suspecting that the 
Principal must have been involved in serious trouble, as otherwise, why there 
should be so many cases against him. 

DISCIPLINE 

Last year, when I mentioned that there was no serious indiscipline in 
the Law College or the Law College Hostel, the then Chancellor Shri Pattom 
A. Thanu Pillai and the Vice-Chancellor Dr. A. C. Joshi observed that in an 
institution, like the Law College, with young men nnd women, such a condi¬ 
tion was neither normal nor wholesome Indiscipline, according to them, 
in one form or other, is inherent in the very nature of youth. So this time, 

I modify my observation by saying that no disciplinary action was taken in the 
current session. 1 cannot go against the views of the Vice-Chancellor and 
the Chancellor, 


OUR VICE-CHANCELLOR 

In the present session, our Vice-Chancellor, Dr. A. C. Joshi. very 
kindly visited the Law College and the Law College Hostel much more 
frequently. These visits produced very' salutory results. The Law students 
coming in contact with the highest dignitary in the University heirarchy, 
were obviously feeling very much encouraged and inspired. As a matter of 
fact, the law students could get many unexpected boons from the Vice- 
Chancellor. Needless to say, I always act on psychological hypothesis. Let 
us hope Dr. Joshi will be given another extension to glorify the University 

further. 


STAFF AND ADMISSION 

Frequent changes in the time-table could not be avoided this time also, 
though we tried our best to do so. The difficulties are like this. We do not 
know how many students we shall have after admission in the new sessions, 
in a.! much as, every time there is some major change in the scheme of legal 
education which keeps every one guessing and speculating about the quantum 
of admission. On account of the uncertainty of the number of students, the 
number of teachers also necessarily remains uncertain. By the time admission 
is concluded and we are in a position to know the strength of the teachers to 
b» required it is already too late. Still more time is consumed in getting the 
additional staff sanctioned and recruited. By the time we make new appoint¬ 
ments some old teachers will be going away, giving rise to a fresh dislocation. 
This process goes on with a positive disadvantage to the students and a visible 
discomfort to the Principal-who is accountable to esery body on every 
count-wild rumours not excluded. In course of the involved process, 
referred to above, three part-time lecturers were appointed They are S. Kuldip 
Singh Dr Anand and Shri B. S. Gupta. Shn Gupta had resigned recently 
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meaning some further dislocation to the teaching work. One old part-time 
lecturer Miss Dhillon has been made a whole timer The above arrange¬ 
ments were partly due to the resignation of the lecturer Shri Udai Raj Rai 
and an increase in the number of admission 

The total admission in the current session exceeded one thousand 


F E L 617 

LL B 381 

LL M Parti 5 

LL M Part II 4 


There have been five students in the LL M (Part I) Class and four 
students m the LL M ^Part 11) Class These four students passed the last 
LL M (Part I) Examination This result is really very encouraging 

TEACHERS' ACTIVITIES 

The teachers of the Law College were, as usual, engaged in their 

academic and research pursuits Mr Bangia attended a seminar on labour 

law at Namital Shn Baoerjt, Dr Dayal and myself participated in the 
seminar on legal education at Kasauli Dr Dayal attended an International 
Law seminar in New Delhi Dr Chauhan was given an assignment on 
Inter national Law by the Indian I.aw Institute I attended the Second 
South East Asu Law Conference held in jIuly/August, 1964 , at Singapore 
I also participated m the seminar on Hindu Law, held at Jaipur 

THE LAW COLLEGE WEEK. 

The Law College week was celebrated this year also as in the last 
year—concentrating all the important functions— for which a brief account 
has been given under the heading of the respective associations 

N C C 

The N C C training was smoothly continued in the Law College, as 
m the previous years without any hitch whatsoever The students have 
realised the wholesome and useful result of this training Mohan Singh Bains 

has been given a prize and a colour for nnximum attendance in the N C C 

Sant Ram has been given a prize and a colour for best turn out 
Hamek Singh has been given a prize and a colour for the best discipline 

CLASS DINNERS AND LUNCHES 
The class-dinners and lunches were held as usual—with this improve¬ 
ment that every such function was graced by a chief guest almost on every 
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occasion. Mr. Justice Harbans Singh, Mr. Justice Khanna, Mr. Justice 
Khosla, Mr. Justice Jindra Lai, the Advocate General and the present 
President were some of the chief guests. On one or two occasions I played 
the part of a chief guest describing myself as very cheap. 


LIBRARY 

During the current session (1964-65), 1961 new volumes were added to 
the Library and the number of periodieals subscribed was 117. We had 
undertaken to complete the back sets of various important Law Journals and 
Law Reports and have added to our Library besides other books, the 
following sets during the current year ; 


1. 

Constitutional Review 

13 vols. 

2. 

Income Tax Reports 

26 vols. 

3. 

Bombay Law Reporter 

50 vols. 

4. 

All Canada Digest 

22 vols. 

5. 

Moore’s Reports Cases 

14 vols. 


Mr. Banerji is the Professor-in-charge of the Library. 


THE LAW REVIEW 

The Law Review, a half-yearly journal of the College, received contri¬ 
butions from eminent persons in the field of law, judges and jurists. This 
y^ear we have received an article from Dr. J. Duncan hi. Derrett, the eminent 
authority on Hindu Law. On account of great rush of work at the Univer¬ 
sity Press, we could not bring out our last issue in time. Now we have 
changed the Press and we are sure that we would be able to bring out the 
Law Review in time. The Journal is published under the Chief editorship of 
Shri P. Diwan, a Reader in our College. 


LAW MOOTS 


The Law Moots were held as usual. Greater attention is paid to the 
Moots, as they are found to be very useful for the students who want to join 

the profession. 


The following acted as the judges in the Prize Moots. 


Ch. Suraj Mai 
S. Narinder Singh 
S. Ajit Singh 
Mr. Mela Ram 
Mr. S. S. Sandawaha 
Mr. S. K. Jain 


1 


I 


I 

I 


J 


Advocates 
Punjab High Court, 
Chandigarh. 


Prize winners in LL. B. Moot 

1. Miss Urmil Soni 

2. Shri Jwahar Lai Sarin 



484 


The Law Review 


Prize winners m F E L Moot 

1 Mr Kanwal Sibbal 

2 Mr Madan Mohan and Mr. Sukhdcv Singh Pun 
Mr Mongia was in-charge of the Law Moots 


GURU NANAK BIRTHDAY CELEBRATION 

As in the previous years, Guru Nanak birthday was celebrated in the 
College on 3rd February, 1965 The morning religious function was addres 
sed by Dr Mohan Singh Dewana, D Litt, retired Head of the Panjabi 
Department, Panjab University The evening function, which is a cultural 
one was attended by about 3000 persons consisting of students of the various 
departments and the elite of the town including Mr Justice S Harbans 
Singh, Mr Justice Capoor of the High Court, Chandigarh Mrs A C Joshi 
also graced the occasion S. Gumam Singh Tif of Public Relations Director¬ 
ate, acted as Compere Large number of distinguished poets and singers 
participated Mr Mongia and Mr Ahluwalia mainly looked after the above 
function- 


SPORTS 

The Law College students participated in a number of Universdy 
matches It is felt that time has come for the College to have a physical 
director so that he may be able to organise regular games for the students 

The staff and students played friendly cricket match with the High 
Court Bar Cricket Club As far as I remember, the Law College won 

The Annual Sports were held on the 3rd February Mr Justice Tek 
Chand, Ex-Judge of the Punjab High Court, awarded the certificates of 
merit. The boxer Sidhu DatjU Singh is General Secretary Sports thi« year 

Mr Bancrji is the President of sports 

A Musical chair race and a race of the members of St-ifT were arranged 
The following members were awvrded the prizes for securing 1st and 2nd 
position m them 

Dr S Dayal 1st in Race 

2nd in Musical Chair 
Race 

Miss Dhillon 1st in Musical Chair 

Race 


Dr R K Bahl 


2nd ui Race 
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DEBATING SOCIETY 1964-65 

The Debating Society under the presidentship of Dr. S. Dayal worked 
very actively during the year 1964-65. Prof. R. K. Bangia acted as Vice 
President and Rajinder Garg as the Secretary of the Society. 

A declamation contest was held in the beginning of the session to select 
the best speakers of the College. The following students were selected as 
best Speakers in order of merit in each language and constituted the Debating 
Society. 

English 

Mr. Navdeep Sodhi 
Mr. Narinder Sood 
Mr. Balram Gupta 
Mr. Paramjit Bhogal 
Mr. Jawahar Lai Sarin 
Mr. V. P. Mehta 


Hindi 

Mr. Madanjit Singh 
Miss Urmil Soni 
Mr. Ganga Ram 
Mr. Balram Gupta 
Mr. Pran Nath 
Mr. Satya Paul 

Punjabi 

Mr. S. S. Sewak 
Mr. Charanjit Singh 
Mr. Mohan Singh 
Mr. Gobinder Singh 
Mr. Rajinder Garg 

Mr. Kanwal Sibal was nominated as an additional member of the 
Debating Society. 

Mr Rajinder Garg was nominated as the Secretary of the Society and 
Mr. Madanjit and Mr Charanjit Singh were nominated as Joint Secretary and 
Assistant Secretary respectively. 

A symposium on the implications of the Advisory Opinion of the 
Supreme Court with regard to the privileges of the legislature was organised 
by the Society. M/s D. S. Tewatia, Mela Ram Sharma, K. S. Keer, 
J L. Gupta, from the Bar, Mr. Virendra Bansal, an ex-student of the College, 
and M/S Kanwal Sibal, P. S. Bhogal, Madanjit Singh and Balram Gupta from 
the Law College participated in the symposium. 
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A Judges’, Lawyers’ and teachers' symposium was organised by the 
Society The topic for the symposium was Fundamental Rights, Individual 
Freedom and Social Control under the Indian Constitution Dr A C Joshi, 
our Vice-Chancellor, presided over the deliberations of the sjmposium 
Hon’ble Mr Justice A N Grover and Hon'ble Mr Justice Dulat, from the 
Bench, Mr H L Sibal and Mr Mela Ram Sharma from the Bar, Dr S Dayal 
and Dr B R Chauhan from the Law College participated in the symposium 

In the Annual Prize Declamation Contest, M/S Kanvval Sibal. Nannder 
Sood and Mohan Singh were adjudged as first, second and third best speakers 

The Society this >ear organised an oration competition open to all the 
local colleges Miss Lil> Garg of Government College for Women, Chandi 
garh and Mr Jawahar Lai Sarin of Law College, Chandigarh got Istandlind 
Pnze respectively 

The Annual All-India Inter College Declamation was held under the 
presidentship of S Gurdial Singh Dhillon, M L A and former Speaker 
Punjab Legislative Assembly 30 speakers from all over the country partici¬ 
pated in the contest and the trophy was won by R K S D College, 
Kaithal 

Mr Bfish Bhan M L A and a former Chief Minister of Pepsu 
presided over the deliberations of the 4th Dag Hammerskjoeld International 
Debate in which as many as 18 speakers from all over the country parlicipa- 
ted The topic for the debate was “In the opinion of the House, India’s 
becoming a nuclear power wiU neither contribute to world peace nor will 
serve national interest The majority in the House voted against the 
motion The trophy was won by the Faculty of Law, Allahabad Unt\crsit> 
The individual prizes were won by Mr Kanwal Sibal of our College, 
Mr G Moudgil and Mr Baljit Singh 


The Society also organised for its members a tour to Parliament 
and Supreme Court 


The members of the Debating Society represented the College at 
various places and brought honour to the College The achievements 
of the members are as follows — 


Nannder Sood and Navdeep 
Sodht 

Navdeep Sodhi ard 
Kanwal Sibal 


Trophy from a Debate organised 

by the Ministry of Information 

and Broadcasting 

Trophy frtm D A V College, 

Chandigarh 

Trophy from Government College 
for Women, Chardigarh 
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Trophy from Government 
College, Rupar. 

Trophy from D. A. V. College, 
Jullundur, 

Trophy from Government Train¬ 
ing College, Faridkot. 

Trophy from Government College 
for Women, Chandigarh. 

Trophy from Government College 
Ludhiana. 

Trophy from D. A. V. College, 
Jullundur. 

Trophy from Government College 
for Women, Patiala. 

INDIVIDUAL PRIZES WON BY THE FOLLOWING 

I. Narinder K. Sood 1st Prize in a Declamation 

Contest organised by Ministry of 
Information and Broadcasting. 

1st Prize at a Debate organised 
by Government College for 
Women, Chandigarh. 

Gold medal in a Declamation 
Contest organised by D. A. V. 
College, Jullundur. 

Ilnd position at Krishan Kishoic 
Grover Goodwill Memorial Dec¬ 
lamation Contest organised by 
Panjab University at Zonal level 
held at Ludhiana. 

Ilnd Prize at K. K. Grover Dec¬ 
lamation Contest (Final) organis¬ 
ed by Panjab Uni\crsity at 
Chandigarh. 

Ilnd Prize at All-India Inter- 
College Declamation Contest orga¬ 
nised by Law College, Chandi¬ 
garh. 

Ilnd Prize at Annual College 
Prize Declamation Contest. 


3. Charanjit and Gobinder 
Singh 

4. Balram Gupta and P. S. 
Bhogal 

5. Mohan Singh and Bah am 
Gupta 

6. Narinder Sood and Jawahar 
Lai Sarin 
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2 Javvahar Lai Sarin 


3 Kanwal Sibal 


4. P S Bhogal 


5 Balram Gupta 

6 NavdeepSodhi 


Illrd Prize at the Inter-College 
Declamation Contest held at 
Government College, Rupar 
Illrd Prize at Inter College Decla¬ 
mation Contest organised by 
Home Science College, Chandi¬ 
garh. 

1st Prize at Oration Competition 
held at Government College, 
Ludhiana 

Jst Prize at All India Inter- 
College Declamation Contest 
organised by Law College, 
Chandigarh 

JIndPrize at Oration Competition 
organised by Law College. 
Chandigarh 

1st Prize at Dag Hammerskjoeld 
International Debate organised 
by Law College, Chandigarh 
Jst Prize at Annual College Prize 
Declamation Contest 
JInd Prize at a Declamation Con¬ 
test held at Government College 
for Women, Chandigarh 

JInd Prize at Debate organised by 
D A V College, Chandigarh 
Isi Prize at a Declamation Contest 
held at D A V College, JuUundur 
JInd Prize at a Debate organised 
by Faculty of Law, Lucknow 
University, Lucknow 

Illrd Prize at a Declamation 
Contest held at D A V College, 
Jullundur 

Consolation Prize zx a Declamation 
Contest organised by Govern¬ 
ment College for Women. Chandi¬ 
garh 
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7. Mohan Singh 


8. Charanjit Singh 


9. Miss Urmil Soni 


10. Ganga Ram 


11. Pram Nath 


12. Gobinder Singh 


1st Prize in a Declamation Con¬ 
test held at Government Training 
College, Faridkot. 

Ilnd Prize at All-India Inter- 
College Declamation Contest 
organised by Law College, 
Chandigarh. 

Ilnd Prize at a Declamation 
Contest held at Mohindra 
College, Patiala. 

Illrd Prize in Annual College 
Prize Declamation Contest. 

1st Prize at a Debate organised by 
Language Deptt., Punjab Govern¬ 
ment. 

1st Prize at a Declamation Con¬ 
test held at Government College, 
Rupar. 

IlPdPrize atK. K. Grover Dec¬ 
lamation Contest organised by 
Panjab University. 

Ilnd Prize at a Debate organised 
by the Language Deptt., Punjab 
Government, at Ambala. 

Ilnd Prize at a Declamation Con¬ 
test held at C. R. College, 
Rohtak. 

Ilnd Prize at a Declamation Con¬ 
test held at Hindu College, Sone- 
pat. 

Ilnd Prize at a Declamation Con¬ 
test held at Government College, 
for Women, Patiala. 

Ilnd Prize at a Declamation Con¬ 
test held at Lion’s Club, Amritsar. 


INTERNATIONAL ASSOCIATION 

1 The International Association of the Law College, celebrated the 
U.N. Day on October 24, 1964. General P. S. Gyani presided over the 
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function General Gyani enlightened the audience on Peace-Kceping-Opera 
tions of the United Nations 

2 On the 10th of December, 1964, the Association celebrated the 
Human Rights Day Dr I D Sbanna, Head of the Political Science 
Department of the Punjab University, was m the chair Besides Dr Sharma, 
the other speakers who addressed the audience and dealt with different aspects 
of Human Rights, included Shn Dyal Vyapak of the U N. Citizens’ Forum, 
Dr B R Chauhan and some student speakers 

Dr Chauhan was incharge of this Association 
Dramatic Society 

Our team participated in the Drama Competition organised by the 
Language Deptt, (Punjabi Vibhag) Punjab Government We won the Dist 
net level and Divisional level shields At the State level, two of our 
actors were adjudged as the second best actors Their names are — 

Charanjit Singh and Surat Singh Gill (F E, L Class) 

Charanjit Singh won the Prize ofRs 50/* each as the best actor at 
the District and Divisional level. 

Our team participated m the drama competition held in the Gujran- 
wala Guru Nanak College, Ludhiana 

Mr Ved Parkash (LL B ) won the third prize in light music compcli 
tion held by the Chemical Technology DepU , of the Panjab University 

In the Annual Function of the Panjab University Music Society held 
onthe2l5t February, 1965, m the Open Air Theatre, presided over by Dr 
Hazari Prasad Dewedi, our Law College sludenl Mr Ved Parkash Sarpat, 
who is one of the active members of the Society, got the best prize m the 
Competition 

Mr Mongia was incharge of this Society 
Literary Association 

The Literary Association was formed this year 

The following functions were organised — 

1 A lecture by Mr H L Sibal, President, Punjab High Court Bar 
Association on— 

"How to succeed at the Bar” 

2. A lecture by Mr M G Rishi, IPS (Retd ) on 
"Modern Methods of Crime Investigation” 

3 All Language Inter Collegiate Poetic Symposium 
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Individual Prizes 

Surat Singh Gill Best poet of Ambala District. Com¬ 

petition organised by the Language 
Deptt., (Punjabi Vibhag) Govern¬ 
ment of Punjab. Prize Fs. 50/-. 

Best poet of Ambala Division. Com¬ 
petition organised by the Language 
Deptt., (Punjabi Vibhag) Govern¬ 
ment of Punjab, Prize—Rs. 75/-. 

Best poet of Punjab State, for the 
year 1964-65, Competition organised 
by the Language Deptt., (Punjabi 
Vibhag) Government of Punjab. 
Prize—Rs. 100/- 

1st Prize at Inter-Collegiate Poetic 
Competition at Government College, 
Sangrur. 

1st Prize at Inter-Collegiate Poetic 
Competition at Government College, 
Malerkotla. 

1st Prize at Inter-Collegiate Poetic 
Competition at Government College 
for Women, Ludhiana. 

Jst Prize at Inter-Collegiate Poetic 
Competition at Government College, 
Rupar as the Best Speaker. Prize— 

Rs. 20/-. 

First Prize Challenge Cup at the Inter- 
Collegiate Poetic Competition at 
D. A. V. College, Ambala City. 

Best Speaker and Winner of Piora 
Singh Mann Challenge Cup at Inter- 
Collegiate Poetic Competition at 
Law College, Chandigarh. 

JInd Prize at Inter-Collegiate Poetic 
Competition held at D. A. V. 
College, Chandigarh. 


Trophies Won 

Surat Singh Gill and Sarup 
Singh Sewak 


Participated in Poetic Competition at 
Government College, Sangrur and 
won Trophy. 
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Trophy for Poetic CompetUion held 
at Government College, Malerkotla 
Surat Smgh Gill and Hazur Trophy for Poetic Competition held at 
D A V College, Chandigarh 
Dr R K Bahlwas incharge of this Society 
Annual Hostel Report 

This session, the number of resident students in the Law College 
hostel was the largest, nearly 323 students joined the hostel this year The 
cultural and community life of the hostel is being enriched under the war- 
denship of Shn P Dewan 


15th August was celebrated under ray chairmanship The programme 
consisted of national songs, ghazals and skits 

The Common Room tournaments had large number of entries this 
year In the Inter-Hostel Table-Tennis matches all the University Hostels 
participated and the trophy went to Hostel No 1 This year a few new 
events were introduced We held Inter-Block Cricket and Volley Ball tourna 
ments The Inter-Hostel Declamation Contest, in all languages, which too 
IS a MW feature of this year, was held m which two prizes were given to first 
two best speakers and one prize each was given to the best speaker m each 
language. 


The hostel has instituted a mess servants’ welfare fund This fund has 
been obtained by depositing the hostel and mess securities m the fined depo 
sit This year we had a fund of Rs 250/ 


hostel annual function was held under the chairmanship of our 
i c r A C Joshi The annual dinner was attended by a 

^rge num r o guests The Variety Programme consisted of one one-act 
Kv ’ ^ dance and a few songs and ghazals and it was appre- 

ciatcd by every one The prizes were given away by the Vicc-ChanceUor 


BLOOD DONATION PROGRAMME 

““ organised in the College tibrary 
cLei “oorl Bank. Post.Gradnate Medical 

S at oT IU°° a The Camp was installed ID 

the College at 9 A M and rash of donors went on till 2PM There 
was a great cnthtisiara. among the stndents abotit the pragramme and 31 
donors came forward for donating the blood Some „r the dofors were girls 

The blood donating programme was preceded by a talk by Dr Jolly 
He went round to each class and talked to the students in an informal way for 
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about fifteen minutes. He tried to impress upon the students that blood 
donation is not harmful to the body. 

The following students donated blood. 

1. Mr. Yash Raj Goyal (LL. B.) 

2. Mr. Ram Kumar Bansal (LL. B.) 

3 Mrs Harcharan Kaur Grewal (F. E. L.) 

4. Mr. Parshotam Dass (F. E. L.) 

5. Miss Vipin Sachdev (F. E. L.) 

6. Miss Devinder Kumari (F. E. L.l 
7 Mr. Tnderjit Singh (LL. B.) 

8. Mr. Atam Parkash (F. E. L.) 

9. Mr. Bishan Dass (F. E. L.l 

!0. Mr. Surinder Paul Singh (LL. B.) 

11. Mr. Verander K. Jain (LL. B.) 

12. Mr. Gurcharn Singh Brar (LL. B.) 

13. Mr. Kulwant Singh Gill 

14. ‘Mr. Kailash Gupta (F. E. L.) 

15. Mr. Devinder Singh (F. E. L.) 

16. Mr. Om Parkash Sachdev (LL. B.) 

17. Mr. Jasbir Singh Bindra (F. E. L.) 

18. Mr. Devinder Gupta 

19. Mr. Shamsher Singh Malik 

20. Mr. Dharam Paul Sharma (F. E. L.) 

21. Mr. Arshad Ali Khan (F. E. L.) 

22. Mr. Bhagwan Dass 

23. Mr. Rattan Kumar Varma 

24. Mr. Suresh Chander Vashisht (LL. B.) 

25. Mr. Hukam Chand (F. E. L.) 

26. Mr. K. L. Grover (LL. B.) 

27. Mr. Naresh Bandhu 

2S. Mr Anil Dev Singh (F. E. L.) 

29. Mr. Gurcharn Singh 

30. Mr. Sukhdev Puri (F. E. L.) 

31. Mr. Harnam Singh Bhullar 

COLLEGE COLOURS 

In view of the distinctions achieved by them, College Colour is being 
given to the following students : 

1. Jawahar Lai Sarin 


Best student of the year 1964-65 
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2 Narmder Kumar Sood 

3 Surat Singh Gill 

4 Charanjit Singh 

5 ViQod Kumar Mehra 

6 Harcharan Siogh Dbillon 

7 Sidhu Daljit Smgh 

8 Swinder Singh Saini 

9 Sukhdev Singh 

10 Suresh Chander Vashisht 

11 Yash Ra] Goyal 


Debating (English) 1964-65 

Literary Society 1964-65 

Drama and Debate 1964 65 

Cricket 1964 65 

Athletics 1964-65 

Gen. Secy Sports 1964-65 

Hockey 1964-65 

Volley BaU 1964-65 

Basket Ball 1964-65 

Swimming 1964 65 


Jawahar Lai Sann was considered the best student of the year He is 
awarded a pnze for the same Rajindra Garg has been awarded a prize for 
corporate activities 


Conclusion 

At the end, I take this opportunity of expressing my sincere apprecia 
tion of the co-operation that was invariably and ungrudgingly available to 
me from all the members of the staff—teaching and administrative* 

I renew my welcome to you all, ladies and gentlemen 



SPEECH MADE BY THE HON’BLE MR. JUSTICE A. N. GROVER, 
JUDGE, PUI^AB HIGH COURT ON THE OCCASION OF THE ’ 
PRIZE DISTRIBUTION FUNCTION OF THE 
PANJAB UNIVERSITY LAW COLLEGE, 
CHANDIGARH, ON FEBRUARY 22, 

1965. 

On this occasion I am reminded of what that great and eminent 
Judge, Mr. Justice Oliver Wendell Holmes, said in a Commencement Address 
at Brown University after having read about Nansen’s recently published 
story of arctic journey across, the polar ice: 

“My way has been by the ocean of the Law. There were few of 

the charts and lights for which one longed when I began. One 
found oneself plunged in a thick fog of details — in a black and 
frozen night, in which were no flowers, no spring, no easy joys. 
Voices of authority warned that in the crush of that ice any 

craft might sink. One saw that artists and poets shrank from 

it as from an alien world. One doubted oneself how it could 
be worthy of the interest of an intelligent mind. And yet one 
said to oneself, law is human — it is a part of man, and of the 
one world with all the rest. There must be a drift, if one will 
go prepared and have patience, which will bring one out to 
daylight and a worthy end. You have all read or heard the 
story of Nansen and see the parallel which I use. Most men 
of the college-bred type in some form or other have to go 
through that experience of sailing for the ice and letting 
themselves be frozen in.” 

I do not know how many of you arc going to sail on the ocean of 
tlie law- I presume, most of you will and those, who do, will always 
remember what Holmes said. If you study the biographies of famous 
lawyers, judges and jurists, you will find that most of them found themselves 
plunged into a thick fog in the beginning and had to encounter ice, winter 
and cold. The days also were bleak and briefless and often enough there 
was nothing but discouragement and depression but then as the poet said 
“if winter comes, can spring be far behind ?” and that is where the test of 
your mettle will come when you will with all diligence, industry and patience 
start climbing the ladder of success. Don’t forget that great lawyers and 
judges started in the profession with humble beginnings. Lord Maugham, 
who became the Lord Chancellor of England, did not earn more than £ 70 
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to£IOSfor the first four years, although ultimately his income rose to 
four figures Similarly Lord Birkett, the famous criminal lawyer, who 
came to adorn the Bench in England, got his first brief, which was marked 
with a fee of one guinea only At the height of his career in the legal 
profession he was earning £ 30,000 a year or more If you look for instances 
in our own country of a similar nature, there will be no dearth of them. 

I have no intention to inflict advice and suggestions on you how to 
get on m the legal profession You must be quite tired by now of having 
heard all that your able teachers must have been telling you as also other 
learned gentlemen who had had occasions to address you on the subject, 
I shall only mention Lord Simon's Recipe for success at the Bar which is 
that you must have a good clerk and a good digestion 

This evening 1 want you to consider law from the point of view of 

soaological jurisprudence and I shall endeavour to put before you certain 
aspects of its study and practice which can serve to bring out social and 
human values. 

In recent times m the Umled States of Amenca there have been three 
schools of thought or juristic movements, (a) sociological jurisprudence, 
(b) legal realism, and (c) revival of philosophical jurisprudence According 
to Dean Pound, these movements have brought about many changes in 
juristic thought during the first half of the twentieth century, these changes 
being— 

(1) Emphasis on the functions, rather than the nature, of Jaw 

(2) Emphasis on the individualization of justice as opposed to 
abstractness 

(3) More co-operation with the social sciences 

(4) In the economic realm, a shift from concern with a maximum 
freedom of wilb to the maximum satisfaction of wants. 

(5) Increased objectivity 

(6) Recognition of the importance of canons of value. 

So far as legal philosophy is concerned, I wish to remind you of the 
Vedic concept of law To the Vedic Aryans the philosophic conception of 
organised law was •rila', which included the natural and human order 
The allied conception was of ^dharma' The Greeks adopted the word 
'rtia' and of ’dhama' and the Romans through the Greeks derived from 
‘f jro’ Iheir central idea of 'rand’ or 'naturahs ratio' The Vedio Rishis also 
identified 'rita' with 'satycC Accordiog to Mahidasa, who ‘flourished in 
the Brahmanical period “justice, law and right show in numerous languages 

a kinship with the idea of the direct, of the straight, excluding,-as it were, 
all deviation and mrcuitousness, the idea of the crooked being thus identified 
with things improper and bad ” 
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As I am dealing with sociological jurisprudence, I would like to 
mention more about it. One of its chief exponents was Arwin Griswold, 
Dean of the Harvard Law School, who said — “law must grow out of 
experience,” and the other was Holmes whose words in this connection 
have become oft quoted “the life of law has not been logic, it has been 
experience.” James F. Davis in his article, “Society and the Law” 
propounds the view that law performs several functions, e.g.— 


(i) social control — it is the corner-stone of the edifice of order; it 
influences groups and sub-groups and persons to conform to 
group expectations, 

(ii) Law helps to accomplish social control by defining rules of 
conduct, by allocating authority, by preventing law violations 
and enforcing the rules. 

(iii) Law cannot accomplish social control alone—legal and non-legal 
institutions are mutually dependent. 

(iv) In order to be effective, government coercion and particular 
legal rules require the support of public sentiment. 

As the subject is very vast, I shall only deal with the part played by 
the lawyers, the judges and the citizens in accomplishing some of the 
abo ve functions. 


A great deal has been said and can be said about the lawyer’s role. 
The lawyer is the pivot round which most of the political, governmental, 
social and a variety of thcr activities revolve and yet the popular opinions 
about him have often not been of a flattering nature. A few illustrations 
are to be found in what Bacon said 

“Courts of justice were like a blush, whereimto while the sheep flies 
for defence in weather, he is sure to lose part of his fleece.” 

and what Dickens wrote in Bleak House— 

“In a Court solicitors are ranged in a line with bills, cross-bills, 
answers, rejoinders, injunctions, affidavits, issues, references, 
mountains of costly nonsense—There they were in a long matted 
wall of the Court, but you might look in vain for truth at the 
bottom of it.” 


There is a book by Prof. Fred Rodell, called, “Woe unto you 
lawyers” and he gives a quotation from Luke Chapter 11, page 52 “Woe 
unto you lawyers for yee have taken away the key of knowledge. Yce 
entered not in yourself and then that we are entering in yee hindered." 

And further— 

“In tribal times, there were the medicine men. In the Middle Ages, 
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there were the priests To»day, there are the lawyers For 
every age, a group of bright boys, . who blend technical 

competence with plain and fancy hocus-pocus to make themselves 
masters of their fellow men " 

Justice Stone said that Bar had lost its public leadership and had 
adopted the morals of the market place 

Now all these things have been said not because the lawyers and 
places which is the main centre of their activity, namely, the courts, are re¬ 
ally what they are sometimes popularly described—barren, inhuman, where 
decisions are cooked on fake evidence following principles laid down centuries 
ago and turning a blind eye and a deaf ear to the truth, but because people 
on the whole have found that law or the courts have often not treated them as 
human beings with all the weaknesses, frailties and infirmities of human flesh 
and mundane existence and have decided cases in a mechanical and robot-like 
manner Notwithstanding all these uncomplimentary remarks which may 
have been the result of cynical humour and satirical genius, the lawyer amply 
deserves the full need of praise for the part that he has played in the legisla 
tive, political and social development of the modern state including our own 
country He has been regarded by some as even the architect of modem 
economy with its corporations, labour unions and Government regulations 
On the view that the State is no longer only an agent for settling private 
disputes and that it has to promote public policy, the lawyer’s activities 
extend to practically all departments of life Sociological jurisprudence is 
regarded as recognition of the use of law to solve all kinds of social 
problems such as crime, delinquency, divorce, education, btismess activities 

etc There is the public law, namely, administrative law, taxation, labour 

laws and the like and m all these the lawyer’s place is most prominent part 
His responsibility includes a duty to the public as well as to the htigants and 
the courts The lawyers can meet the challenges of a new socio-economic 
order only by developing a new sense of social responsibility It is for the 
lawyer who comes mto contact with the masses to give them the right lead 
and guidance politically and socially and to organise movements for securing 
better socio-economicjuslice by seeing tbat progressive laws arc enacted snd 
old and effete statues repealed for the betterment and advancement of 
society 

Lawyers, judges and citizens as also the legislature and the executive 
share the responsibility for the establishment of the rule of Jaw which is one 
of the good legacies left to us by our erstwhile Rulers, the Bntish, who them 
selves firmly beheve not only in the theory of the rule of law but also in its 
practice. As has been said, “freedom and worth of the human person is the 
central value and the highest norm of the rule of law ** What is meant by 
citizen’s dignity or worth of an mdmdual, can be ascertamed m a certain 
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context of facts, but it has been suggested that the only guide to determine, 
what it means, is the reason and conscience with which according to 
Article 1 of the Universal Declaration of Human Rights by the United 
Nations General Assembly (1950), all human beings are endowed. So long 
as we do not practise and inculcate the observance of the rule of law, there 
can be no progress nor proper development—be it social, political, or intel¬ 
lectual in our country. If certain laws are bad, then it is our duty as citizens, 
voters and legislators to adopt constitutional means for having them repealed, 
amended or modified. But the tendency to take the law in one’s hands and 
resort to methods characterised by violence and disorderliness must be strong- 
la deprecated. It has pained me a great deal as it must have pained all of 
you how on various matters we start breaking law which brings in its wake 
damage to property and blood-shed. The instance of what may be called 
“linguistic riots,” which are very recent, in some parts of the country, at once 
comes to one’s mind. In the first place these are not the ways by which 
socio-economic justice which is the goal and objective on which our Constitu¬ 
tion is based can be achieved. Secondly, such unconstitutional methods 
generate forces which would endanger the unity and solidarity of the 
country. 

I shall now advert to judicial process and social change. In our 
country we have got hierarchy of Courts, the highest Court being the 
Supreme Court, to dispense justice according to the laws which have been 
enacted by competent legislative bodies. The judicial process, of course, 
involves a trial of a dispute and that trial serves several functions in addition 
to that of discovering truth. In America owing to the existence of what is 
known as “due process clause,” the Judges have not only interpreted the law 
but have also made law. It may not be quite accurate to say here that 
Judges make law but while interpreting and administering it certain element 
of law making is unavoidable. The reason is that enacted statutes or statu¬ 
tory rules do not provide for every situation and when the Courts proceed to 
adjudicate upon disputes, which are quite novel, the decision is generally 
given according to the prevailing opinion which is very much conditioned by 
the personal view and background of the Judge, the lawyers who appear, and 
the facts of the particular case. In that sense it will not be wrong to say, 
as has been said, in a light-hearted way, that the result of a law suit depends 
upon the state of the Court’s digestion. According to Lasswcll and 
McDougal, the decision of a Court is affected by two sets of factors : environ¬ 
mental and predispositional. By environmental is meant “what goes on 
when cases are tried,” and “predisposing factors” refer to how matters stood 
before the case is opened. They regard briefs, oral arguments, testimony, 
and exhibits as typical cnwonmental factors, and the bias of the judge is 
included as a predisposing factor. According to Felix S. Cohen— 

“Actual experience docs reveal a significant body of predictable 
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uniformity m the behaviour of courts Law is not a mass of 
unrelated opinions, nor a product of judicial bsllyanches Judges 
are human, but they are a peculiar breed of humans, * • * ” 

In England some of the eminent Judges have said that law should not 
be converted from what it really is to what the Judges think it ought to bs 
(Lord Coleridge in Reg v Remsey (1883) I Cale and Elhs Q B D Report 
136) But as IS well known the common law of England was entirely judge 
made and in its early stages it was based mainly on the views of the Judges 
In the judicial process if some law is made 1 can see no reason for objecting 
to that result It must not be forgotten that there is no such thing as 
staticisra in law The decided cases contain matters of human relations and 
they are based on experience The past rules are applied to the present 
events which process represents the dynamic and changing aspect of law It 
is somewhat unfortunate that lawyers and courts are often looked upon as 
men and institutions who stand in the way of progress and radical change 
That IS altogether a wrong impression or notion The exercise of the power 
of the judicial review by the Courts is meant for ensuring the rule of law 
and not for obstructing progressive changes in social reform 

Coming to criminal justice and social change, it is not possible to 

trace the historical development from the stage of what was laid down in the 

Code of Hammurabi, i e , ‘ eye for an eye” and “a tooth for a tooth,” to 
punishment m the modern sense In the ancient Hindu texts, the theory of 
punishment was well known Indeed, Manu regarded danda as the essential 
characteristic of law The great Arjuna’s theory of danda is noteworthy 
Translated into English U means — 

“Punishment rules all creatures—punishment again preserves them 
all—when all others sleep, punishment keeps awake, the learned 
know punishment as Dharma (identifying one with the other) ” 

(History of Hindu Law by Radhabmod Pal, page 213) 

Human nature, according to Arjuna is essentially bad and he felt 
that punishment was the sine qua non for maintenance of law and Order The 
Classical school of criminology believed m the principle of deterrence but now 
has emerged the positive school which believes in the theory of reform This 
school had its ongm in Italy and its exponents have emphasised the scientific 
study of criminals and crimes The problem presents itself m numerous ways 
There is a sharp divergence of opinion with regard to the retention or abo¬ 
lition of capital punishment As to law and morality also there is hardly any 
measure of agreement inasmuch as one view is that to stop vices like gamb¬ 
ling, dnnkmg etc which are personal, law is not a suitable means of social 
control With regard to anti-sociat ofTeoces there ts a marked tendency m a 
large number of countries to take a tsore serious view of them than was 
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done in the past and very severe punishments have been prescribed for such 
offences. It is not passible to deal with all aspects of the problem, I shall 
briefly touch on the part which in some of the advanced countries, particular¬ 
ly the United States of America the psychiatrist is playing not only in the 
treatment of criminals but also at the stage of their trial, particularly in 
those cases where there is an indication of mental imbalance in the accused 
person. According to the Anglo-American Jurisprudenee, the rules of which 
we also follow, the element of me/is rea or intent is of the utmost impor¬ 
tance in deciding whether a person is guilty or innocent of the crime with 
which he is charged. The question of insanity, if put into issue, has to be 
decided. In England the McNaghten Rules, were evolved after the trial of 
McNaghten, who was suffering from paranoia, and who tried to kill Sir 
Robert Peel. The test used under the McNaghten Rules is that the accused 
must be suffering from a disease of the mind that prevents him from knowing 
the nature and quality of his act, or, if he does know, he does not know that 
what he is doing is wrong. If he fulfils the test then he is entitled to be 
acquitted. In our Penal Code Section 84 provides that nothing is an offence 
which is done by a person, who, at the time of doing it, by reason of 
unsoundness of mind, is incapable of knowing the nature of the act, or that 
he is doing what is either wrong or contrary to law. This provision is, in 
substance, the same as the McNaghten Rules. 

In a number of American States another test has been evolved, which 
is called the “irresistible impulse” test. It means that persons who act 
under the impact of an irresistible impulse arising from a disease of the mind, 
and who are incapable of restraining themselves, are excused from responsibi¬ 
lity. In those cases the opinion of the psychiatrists plays the predominant 
part. They themselves are not agreed about the existence of the irresistible 
impulse. The “product rule” has also been followed which means that an 
accused is not criminally responsible if his unlawful act was the product of 
mental disease or mental defect. 

In one of the celebrated cases in England, which is known as the trial 
of Guenther Podola for the murder of Police Sergeant Purdy, whom he shot 
apparently without any reason or provocation, a difficult situation arose 
when he was arrested he was hit in the face by the police because he had put 
UD some sort of struggle. He became unconscious and when he recovered 
he was found suffering from hysterical amnesia. The question was whether 
in that condition he could be tried. A large number of medical experts were 
examined. Some of the doctors were of the view that he was genuinely 
suffering from amnesia, which could be the result of conflict in a person of a 
susceptible type, which was too great for the nervous system to master. Two 
doctors were of the opinion that he was feigning loss of memory in order to 
escape the consequences of his crime, though he was doing it very proficient- 
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ly The Court ruled that Joss of memory did not constitute any bar to a 
person being tried on a criminal charge 

It will be long before we shall be able to import these tests and ideas 
in the determination of crime m our country We are not quite prepared for 
getting the help of experts and psychiatrists, and it will also mean and require 
a substantial change in our procedural law What is more important is 
whether instead of punishment by imprisonment in jails, efforts should be 
made to reform the criminal or to treat any mental imbalance in him which 
prompted him to comm't the crime The idea of reforming juvenile delin¬ 
quents has, of course, been incorporated in the provisions of the Probation 
of Offenders Act as also the law relating to first offenders In certain cases 
they can be sent to Borstal Institutions or Reformatories But reformation 
on a genera’ scale, though highly desirable, i$ a problem of very vast magni¬ 
tude, partvculafly m a country like ours The rehabilitation of the cnminals 
after their release from pnson is another matter which requires attention not 
only of the Government but also of vanous social institutions and indeed of 

all the citizens in this country Unless the basic factors which lead to crime 
arc eliminated like poverty, illiteracy, ignorance, and atmosphere of wrong 

social values, we cannot look forward to much improvement or progress m 
the direction of appivmg the principles propounded by the Positive school 
which believes in the reformative and humanitanan treatment of criminals 
It may be said that m our jails a good deal of effort is made to tram them 
for some work in life 

I have confined myself only to a few topics of sociological jurispru¬ 
dence which IS a very vast subject 1 hope you will reflect on some ofthe 
ideas and trends in legal thought which 1 have presented keeping in mind 
what Jullius Stone, a distinguished Jurist, said 

“For whatever be the structure and coping stone ofjusticc it can have 
neither stable strength nor utility, nor beauty, unless it is built 
squarely upon the ground of actual social relations m the tune 
and place ol materials apt for heat and stress of actual social 
climate, and of a design which has regard to the accommodation 
which men actually need and to this tastes and capacities.” 





BOOK REVIEW 


Kashmir Problem In Constitutional and International law by 
Dr. B R. Cliauhan, M. A., LL. M., LL. D., Reader in Law, 

Panjab University, Pages 32, Price Rs. 2. 

‘The Kashmir problem is old enough now and must be understood 
in proper perspective shorn of political and religious considerations,’ Mr. 
Justice Grover of the Punjab High Court said in the Foreword to the book¬ 
let under review. The constitutional and international law position of the 
problem is not very complicated. What has complicated the problem is the 
play and inter-play of international politics. Had there been no international 
politics involved in the Kashmir issue the problem in international law as 
well as in constitutional law would have been simple, as it has been with 
about 600 Indian states which merged with the Indian Union or Pakistan. 
Therefore what is needed to-day is that a clear analysis should be made as to 
international politics involved in the issue. The learned writer of the book¬ 
let purports to deal only with the constitutional and international aspect of 
the problem. 

Dr. Chauhan informs us in Preface to the book-let that sources of his 
present work are : A dissertation which he submitted to the Delhi University 
in connection with his LL. M. Degree in 1953 and a paper read by him in a 
Seminar held at Munich on December 8, 1961. 

The present reviewer in his article, ‘Kashmir and the Indian Union : the 
Legal Position’ published in the July 1953 issue of the International and 
Comparative Law Quarterly (The learned author has not made any reference to 
the article in his book-let), after the analysis of entire issues involved came to 
the conclusion that by virtue of the Instrument of Accession, the State of 
Jammu and Kashmir is part and parcel of Indian Union. Our claim is obvi¬ 
ously based on the accession of the State to the Indian Union. The learned 
author also comes to the same conclusion : 

“Constitutionally and legally the accession of Jammu and Kashmir was 
complete as soon as the Instrument of Accession duly signed by the then 
ruler of Jammu and Kashmir was accepted by the Indian Government on 
26.10.1947.” 

The main argument that is widely canvassed against India all through¬ 
out the world is the promise of plebiscite that we gave to the State at or 
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about the time of accession of the Stale The learned writer says the following 
about It 

“The offer to consult the wishes of the people of Jammu and Kashmir 
through a plebiscite was an offer to the people of Jammu and Kashmir 
Such an offer had only a moral significance and as such could not affect 
alter, suspend or nullify the legal consequences produced by the ewcution and 
acceptance of deed of accession, namely the Instrument of Accession.” 

Dr Chauhan wiihoul any hesitation comes to the conclusion that 
Pakistan is an aggressor and suggests that ‘the suppressed Kashmir population 
of the Pakistan-occupied part of Jammu and Kashmir is to be liberated in 
order to enable it to enjoy the same political, economic and cultural advanta¬ 
ges and progress as enjoyed by the progressive population living on the 
Indian side of the cease fire line* The Kashmir problem can be best summed 
up in the words of the late Prime Minister Nehru On August 7, 1952 
Jawaharlal Nehru said from the floor of the Parliament. 

“Kashmir has become a plaything of international politics and the 
last past years had been an education to the Government of India m how 
great countries get distorted vision and cannot see straight even the simplest 
matter when It suits them ” 


And thus the Kashmir problem continues to hang on and most proba¬ 
bly it may continue to hang for quite some time 

The Kashmir problem is now very old But if a problem continues 
to exist defying solution, it continues to be a present problem also As it 
continues to be a present problem, anything written on Kashmir problem 
leading to a solution or presenting a clear-cut picture of the issue is welcome 
The l^rned writer has very cleverly advanced all those legal arguments which 
have been repeated on India's side on every occasion Dr Chauhan has pro- 
lusely quoted authorities of international law The book let would be of 
great use to those who even to-day do not know the legal argument on India’s 
side As a suggestion leading to the solution of the problem the learned 
wri er sceim to suggest liberation of the occupied areas. The opposition 
pa ICS ps icu arly Jan Sangh and Hindu Mahasabha—have been very vocal 
♦V ^ * r *Diand That tnay be the only solution to a jingo but is 

that solution feasible ? 
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JUDICIAL MURDER BY AN INFAMOUS JUDGE 
An Ignominious Leaf from India's Legal History 
By 

Shri Tek Chand 

Chairman, Punjab Vigilance Commission and Formur Iudgb 
OF Punjab High Court 


,Tbe Judge I have selected for his infamy is Sir Elijah Impey, a boy¬ 
hood friend of Warren Hastings, Governor-General of Bengal. He earned 
his infamy by the trial of Raja Nand K-umar. In order to appreciate the 
whole matter, a peep into some of the forgotten pages of Indian history will 
be of some interest. 

The rapacity of Lord Clive and others 

The rapacity of Lord Clive and of other servants of the East India 
Company who had acquired by questionable means immense wealth ulti¬ 
mately led to the passing of the Regulaticg Act in 1773. From 1776. 
Parliament began to take-from the point of view of the Directors of the 
East India Company—an embarrassing interest in the Indian affairs. The 
constitution of the Company was modified and it v/as obliged to pay to the 
Exchequer an annual sum of £400,000 in return of which the Company 
was allowed to retain their territorial acquisitions and revenues. Within 
nine years from 1757 to 1766, the Company’s servants had received presents 
from the people of Bengal amounting to £2,I69.665=Rs. 3^ crores and this 
figure did not include Clive’s Jagir, which when capitalized represented a 
further sum of £600,000. These figures and others were mentioned in the 
report of the Secret Parliamentary Committee. The reports drove home a 
conviction that the independence of the Company must yield to the supre¬ 
macy of Parliament. In 1773, two Acts were passed, one of which granted 
a state loan to the Company, limited their dividends, and obliged them to 
submit their accounts to the Treasury. The more important of the tw^ i; 
known as the Regulating Act, giving the Company a new constituUon. Ont 
of its important features was that there was to be a Gowrnor-Gencral o. 
Bengal assisted and controlled by four Councillors. The voiw of the 
majority was to bind the Council. In case of an equal division. Governor 
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General had the casting vote The first Governor General had the casting 
vote The first Governor General and Councillors were—Warren Hastings, 
General Clavenng Monson, Barwell, and Philip Francis A Supreme 
Court of Judicature was set up at Calcutta, consisting of a Chief Justice 
(Sir Elijah Impey) and three puisne Judges The salary of the Governor 
General was £25,000, each Councillor received £10,000 and the Chief Justice 
£8,000 per annum 


Regulating Act, 1773 

The Regulating Act was a half measure, and disastrously vague 
What IS important is that the titular authority of the Nawab of Bengal was 
left by implication intact, and no assertion was made of the sovereignty 
of the Crown of England or of the East India Company Neither the 
jurisdiction of the Supreme Court nor the law it had to administer, nor 
Its relations to the Council, were defined with sufficient accuracy, leading 
to calamitous consequences The moment the Council started functioning 
from 1774, the next six years were marked for jealousies and uncdifying 
quarrels Their meetings were most acrimonious Barwell invariably 
a supported Hastings and the other three being in majority overruled the 
Governor General This happened from 1774 to 1776 tiU Monson died in 
September of that year and control over the Council was regained by the 
Governor General’s casting vole In 1777 Clavenog died and in 1780 
Hastings fought a duel with Francis and disabled him and be left India later 
m the same year From that day onward bis position was established and 
be did as he pleased 


Raja Nand Kumar Charges Hastings for bribes and extortions 

Raja Nand Kumar svas the/aw/rfar of Hugh and enjoyed the complete 
conndenee of Nawab Siraj ud Daula He was one of the influential nobles 
of his time and on his restoration MirJafar appointed Raja Nind Kumar 
as nis Minister He was believed by the English to have betrayed 
meir plans and to have obstructed their intenuons and operations Nand 
Kumar was the Governor otfau/Jar of Hooghly under Siraj ud Daula He 
Company as Collector in place of Hastings 
Nuddea and Hooghly He was Naib Subah or Deputy 
rv.vim under Najib'ud Dm, titular Nawab after expulsion of 

himself ^ ^ compliance with the entreaties of the Nawab 


The collector appotated in hi, stead was Mohd Raia Khan. 

.11 n.ll'of to the Diiectors that because oTthe 

F,sl Ind!a j >>'» ■rtecoacilable enemy In 1772 

fottfas Diwan *" Na.b Subahs aid to sland 

Naib Nawab Benpal. and ShMbRaI°lS“h 15®* an k“' 

prosecute them for miseondun and ,o ^ ® “'i'" 

(or Ihis puipose They w?re aramttrd'"'’ Nenb Kumar 
jfiai ' acquitted after going through a Jong 
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On l!th March, 1775, Nand Kumar had addressed a letter to the 
Governor-General and the Council. In this letter, he said that Mohd. Raza 
K-han had during his seven years of office committed oppression and was 
guilty of corruption He assisted in the prosecution and it was established 
that Mohd. Raza Khan had embezzled £3,052,000 and Shitab Rai £900,000. 
Large bribes were offered to Hastings for quashing criminal proceedings. 
Hastings was paid £100,000 by Raza Khan and £40,000 by Shitab Rai. 
This matter was reported to Hastings. The proceedings against them were 
stayed and ultimately they were quashed. 

He then gave further details of Hastings’ bribes and extortions from 
Munny Begum, one of the widows of Mir Jafar, whose request to become 
guardian of her minor son was allowed, and she had to pay bribes to 
Hastings of the value of Rs. 3,54,105/-. 

Nand Kumar also said that one Mohan Parshad was his inveterate 
enemy and was admitted to the protection of the Governor-General and was 
being received in private conference. On 13th March, 1775, Nand Kumar 
sent a further letter offering written proof in support of his allegations and 
incomes tible evidence. 

Hastings withdrew from Council in huff 

The charge was that he had received from Munny Begam a bribe of 
Rs 3,54,105/- for appointing her guardian_ of the young prince. The 
majority of the Council welcomed the accusation and Hastings withdrew in 
fierce anger. It is important that Hastings never denied truth of this 
allegation. The three Councillors offered to confront the Governor-General 
with Raja Nand Kumar. When the majority persisted in summoning the 
accuser, the Governor-General refused to meet him. He declared the 
Council dissolved and left the room. Later on, this act was adversely 
commented upon, that Hastings should have courted enquiry and 
should have openly denied the truth of accusation which he never did. 
Moreover, it would have been difficult to deny as he admitted that he had 
received a sum of Rs, 1,50,000/- from the Begam as entertainment money. 

At the meeting Hastings refused to be confronted with Nand Kumar 
and objected to the inquiry by his colleagues, and closed the sitting anc 
left along with Barwell. Other three carried on and called Nand Kumar 
who produced documents in proof of bribes received from Munny Begam. 

Inquiry finds Hastings guilty 

After the inquiry, at which Hastings did not participate, resolution 
was passed that moneys were received by Hastings which belonged to East 
India Company and which he should repay. Accounts were gone into and 
they showed that when Hastings had gone to Murshidabad he was paid 
Rs. 1 , 50 , 000 /-, but this was for his entertainment as admitted by him, and 
siniilarly Clive’ and Verelst had also been paid. Sir Gilbert Elliot (Lord 
V, into) maintained at the impeachment of Impey that by the charges levelled 
a'jainst Hastings by Nand Kumar, the former was reduced to the last 
extremity of utter ruin. A conspiracy was hatched ending in the judicial 
murder of Nand Kumar. 
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Significant fact is that Hastings never courted inquiry and as expected 
of an innocent man he never affirmed his innocence nor denied the truth 
of the accusations His dignity would not have suffered if he had repelled 
unjust accusations He never taxed Hand Kumar wiih uttering falsehood 
This IS because he had received Rs 1.50,000/- from Munny Begara which 
was a questionable transaction even if it could be said that it was 
not legal 

Hastings & Impey scheme the commission of judicial murder 

ClavcTing recorded hit opinion that “there is no species of peculation 
from which the Governor General has thought it reasonable to abstain”. 
The resolution pissed by the Council was treated with disdain and a few 
days la'er he brought a charge of conspiracy against Nand Kumar and his 
accomplices This matter was pending when Nand Kumar was suddenly 
arrested at the instance of a Calcutta merchant, on a charge of forgery said 
to have been committed four years earlier This was really at the instance 
of Hastings Raja Nand Kumar was put on trial before the Supreme 
Court, condemned to death and executed Raja Nand Kumar had paid 
the penalty of death, nominally for forgery, but really for having dared to 
accuse the Governor General of embezzlement or misappropriation of 
public funds Eminent historians have expressed the view th t Hastings 
and Impey had dcUberately schemed together to remove Nand Kumar by 
a judicial murder Their apologists among them. Sir James Stephen, 
thought otherwise Before examining the soundness of the conclusion, I 
must digress a little 

About Raja Nand Kumar’s charge of acceptance of bribery by 
Hastings from Munny Begam, Edmond Burke, in bis speech on the imp^ch- 
men; of Warren Hastings, said— 

Edmond Burke's Comments 


“He (Nand Kumarl directly charged Mr Hastings with the receipt 
of bribis amounting together to about £40 000 given by himself, on hts own 
account, and that of Munny Beeam The charge was accompanied with 
every particular which could facilitate proof or detection, time, place, 
persons species to whom paid, by whom received Here was a fair oppor* 
tunity for Mr Hastings at once to defeat the malice of bis enemies, and to 
clear his character to the world His course was different He railed much 
at the accuser, but did not attempt to refute the accusation He refuses 
t^o ^rmit the inquiry to go on, attempts to dissolve the council, commands 
ni< binyan not to attend Thecouncil. however, goes on, examines to the 
bottom, and resolves that the charge was proved, and that the money ought 
to go to the company Mr Hastings then broke up the council, I will not 
V ? u ‘*** 2 ally. The company s law counsel thought he 
might legally do jt, but he corruptly did it. and left mankind no room to 

judsc but It ™ dose fo, lhc,crcrorag(,rhisowngmlt,rora Bian 
ma> use a legal powarcorniptly, and for the most ihmcful and dctestSilS 

nil he commenced a SS 
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Mr. Hastings, instead of answering the charge, attacks the accuser. 
Instead of meeting the man in front, he endeavoured to go round, to come 
upon his flanks and rear, but never to meet him in the face upon the ground 
of his accusation, as he was bound by the express authority of law, and the 
express injunctions of the directors, to do...” 

Referring to the trial for forgery, he stated— 

“You will find a close connection between Mr. Hastings and the Chief 
Justice... You will find, what is very odd, that in this trial for forgery, 
with which this man stood charged, forgery in a private transaction, all 
the persons who were witnesses, or parties to it, had been, before or 
since, the particular friends of Mr. Hastings”. 

He said— 

“Mr. Hastings observes, that no man in India complains of him. It is 
generally true. The voice of all India is stopped. All complaint was 
strangled with the same cord that strangled Nand Kumar. This murdered 
not only that accuser, but all future accusation;...” 

Burke summed up the popular view in his speech on Fox’s India BUI - 

“The Raja Nand Kumar was, by an insult on everything which India 
holds respectable and sacred, hanged in the face of all his nation, by the 
judges you sent to protect that people, hanged for a pretended crime, upon 
an ex post facto Act of Parliament, in the midst of his evidence against 
Mr. Hastings.” 

impeachment of fmpey 

Sentence of death was pronounced for perjury on 24th June, 1775. 

Nand Kumar was executed on 5th August, 1775. 

Impey's resignation was accepted in November, 1787. 

Impey’s impeachment was moved on 12th December, 1787. 

Arguments were heard from I8th April, 1787 to 9th May, 1787. 
Sir Gilbert Elliot (Lord Mintoj argued in favour of impeachment of Impey. 
Motion on the first charge was rejected by 73 votes against 55. Other 
charges were not pressed. 

i'' 

Comments on the trial of Impey 

Certain features of the trial of the Chief Justice may be noticed— 

(1) Elijah Impey who presided was boyhood friend of Hastings. 

(2) Nand Kumar had earned the lasting hatred and enmity of Hastings, 
who was of a most unforgiving nature and he hoped that by his enerny’s 
exit from the world the accusation levelled against him will also evaporate. 
Hastings wrote: “I was never the personal enemy of any man, bul 
Nand Kumar whom from my soul I detested even when I was compelled to 
countenance him”. In 1764 Hastings wrote to Directors of the ill-will 
of Nand Kumar ‘T have become his irreconcilable enemy.” 
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(3) lord Macaulay said about the Chief Justice, “The Chief Justice 
was an old acquaintance of Hastings, and it is probable that the Governor 
’General, if he had searched through all the issues of Court, could not have 
found an equally serviceable tool ” 

(4) According to Sir James Stephen, “If he (Chief Justice) had to 
depend upon the evidence called for the prosecution he would not have 
convicted the prisoner It was the mass of pet3uty on the pari of the 
defence which tipped the scale against Nand Kumar 

(5) Friends of Hastings and impey have expressed doubt whethei 
the English law making forgery a capital crime ought to have been 
considered at ihis lime as applicable to India Impey held that as Nand 
Kumar uas tried under the Act which was passed m \ll') and had been 
extended to India in 1753 and ihercfore a forgery committed in 1770 fell 
under it But the rule, which according to Stephen's own admission was 
accepted by the Courts was that the English criminal law as it existed lO 
1726 was, what was in force m India at that time, and on that reasoning the 
Act of 1729 could not apply 

(6) Sir James Stephen is in no doubt that tbe infliction of the death 
penalty was so excessively severe that it amounted to a miscarriage of 
justice According to him a punishment of floe and imprisonment would 
have met the case, but this would not have served the purpose of Jmpej 
and Hastings as a lighter pumsbrneot could not put Hand Kumar out of 
the way 


(7) It has also to be remembered that at that time neither the Crown 
of England nor the Company was the sovereign of Bengal and us titular 
head was the Nawab of Bengal or the Mughal Emperor in Delhi The 
English law could not be applied to Raja. Nand Kumar who was not <• 
British subject 


18) By the charter the Supreme Court was given an authority ‘ to 
f*P[Jcve and suspend the execution of any capital sentence, wherein there 
shall appear, in their judgment, a proper occasion for mercy” This was 
ecflainly a case for the exercise of discretionary power as forgery was a mere 
nusdemcfinour A few jears before Hastings has himself expressed the 
same Views in th^ese words • Thetemaybe a great degree of injustice in 
making rnen liable at once to punishments w ih which they have been 
uMcquaintco and which their customs and manners have not taught them 
” Afierwards, even Impey declared 
forward in any peiition he would have 
\n renni^v* ignonwvce of the Chief Justice as to his power 

beyond alf Macaulay observed 'A just Judge would 

Sovcrcicnbui jj”^*^*** '*** consideration of the 

Sovereign but Impey would not hear of mercy or delay ” 

Council Ad not''? n>ajomy of the 

tun more reprchensiMe’^ m reprieve Their conduct becomes 

Inter ttntten to Francis bv N-i Jj *’'ta'''<>“r The piteous, 

ti Stephen sats FrancisP'"™ disrcgilrded and’ 
.iha^otd" ThemepiVers o?,£1;' vben he could have saved him 
tb-irouB purpose and then calloutl^B*'""?' r''*,''a"d Kumar for 

Bung him to the wolves 
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(10) Clavering’s conduct is still more dastardly. Nand Kumar had 

sent a petition to the Council, which was received one day before his 
execution. In that petition Nand Kumar had suggested that, he was the 
victim of a conspiracy between the Judge and the Governor-General.' This 
petition was laid before the Council nine days after his execution. Francis 
suggested that it should be burnt. In later years, the explanation given by 
Francis was that he “feared for Clavenng’s safety, not knowing to what 
length those Judges, who had dipped their hands in blood to answer a 
political purpose, might proceed on the same principle”. , 

(11) Stephen has disbelieved the denial of Impey that he did not know 
the particulars of Nand Kumar’s accusation against Hastings dn the ground 
that very strong intimacy existed between Hastings and the Chief Justice. 

(12) Some have described Sir Elijah Impey to be the monster of 
inequity. Macaulay thinks that bis conduct was indefensible. “No rational 
man can doubt” says Macaulay “that he took this course in order to gratify 
the Governor-General. Hastings, three or four years later, described Impey 
as the man “to whose support he was at one time indebted for the safety 
of his fortune, honour, and reputation.” These strong words can refer 
only to the case of Nand Kumar and they must mean that Impey hanged 
Nand Kumar in order to support Hastings. It is, therefore, our deliberate 
opinion, that Impey, sitting as a Judge, put a man unjustly to death in order 
to serve a political purpose.” 

(13) By Act of Parliament, Impey was entitled to a salary of £8,000/-. 
Hastings also appointed him a Judge in the Company’s service and in that 
capacity gave him a salary of another £8,000/- a year. Thus according to 
Macaulay, “The bargain was struck, Bengal was saved, and the Chief Justice 
was rich, quiet and infamous. No other such Judge has dishonoured the 
English ermine since Jefferies drank himself to death m the lower. 

Conflicting views on fairness and legality of the trial of Raja 
Nand Kumar 

' I • * / 

I may now deal with certain features of the impeachment of Impey. 
There were six charges and the first charge related to Nand Kumar’s case. 
This being the most important charge was heard first and the motion was, 
rejected by 73 to 55 and the rest of the impeachment was not proceeded, 
with. The main points were as follows :— 

(1) Proceedings against Nand Kumar were not authorised by the 
Regulating Act. 

(2) Nand Kumar was wrongly tried as inhabitant of Calcutta when in 
truth be was confined as a prisoner at Calcutta and, therefore, the Supreme 
Court had no jurisdiction. 

(3) The Act, II Geo. c. 25, under which Nand Kumar was tried, did 
not extend to India. 

(4) Proceedings were contrary to natural justice because : 

(i) Forgery was not a capital offence by the laws of India. 

(ii) Prosecution was based on the charter of the Supreme Court 
which did not reach Calcutta till 1774, whereas the alleged 
forgery was committed in 1770. Thus Nand Kumar was tried 
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by ex post facto law which is an unjusiified tyranny and 
repugnant to the spirit of English law 
(ni) impey acted as the counsel for the prosecution and summed up 
the evidence to the jury with gross and scanii]oU!> partiality 

(iv) The proceedings were the fruit of a corrupt and wicked 
conspiracy between Impey and Hastings saving Hastinas from 
a just accusation by accomplishing the death of his accuser 

(v) Arguments of Sir Gilbert Elliot show that the Supreme Court 
had no criminal junsdictioo over any native of India jo 
Calcutta or elsewhere 


fir James Stephen*s views refuted 

The view of Sic James Stephen IS that the trial was scrupulously fair 
and that there was no distinct proof of charge of conspiracv between Impey 
and Hastings He thought that there were su%picious circumstances and the 
most important was that leave to appeal lod respite was not granted 
Mere friendship between the two could not prove conspiracy 

According to Merivale, Hastings through Icnpey took Nand Kumar’s 
life by way of reply to Hand Kumar’s accusations 

The View of Macaulay 18 “Everyone idiots and biographers excepted 
believed that Hastings was the real mover to the prosecution of Nand Kiimar 
and that no rational mao can doubt that Impey took the recourse of refusing 
to respite Nand Kumar in order to gratify the Governor General 

Sir James Stephen thinks, that there was no bond of infamy between the 
two and Impey v as only one of the foi'r Judges and all have to be corrupted 
by Hastings including the jury It is true that Hastings and Impey were 
s^ool fellows and known to each other for 38 years, but mere friendship » 
too weak a motive to induce a man to commit foulest of murders 


Sir Gilb'rt Elliot said * “The tendency was to impress the natives wilt 
the idea that to accuse any person in power would be fatal to the accuser 
and such was the effect produced “ 


According to Stephen, Impey’s reason for not granting respite is that 
enme was aggravated fay perjury and forgciy There was also risk to theu 
own independence and there would have iJcen a suspicion of the Judgei 
having been bribed in granting respite 


Coming from Sir James Stephen, this reasoning appears ludicrous The 
Su^ene Court was not the final Court of appeal and even leave to appeal 
to Privy Council was refused Stephen’s own view however was that Nand 
K.uniar ought to have been respited and should have been imprisoned for five 
Ken a fine of Rs 1.00.000/-. Impey is absolved bv 

Stephsn says 1 also think our modern reluctance to inflict death 
r p"« ofsecondary pumshm^m 
S. phen safs -I ih^nf^, ^ Th‘» view draconic 

C.ifduct in It Impey’i 

not merely just but even favourable and indulged 
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to Nand Kumar.” He further says *T think that in omitting respite to 
Nand Kumar the Judgei exercised theif discretion in good faith and on 
reasonable grounds.” Macaulay’s comments are: ‘‘It is, therefore, our 
deliberate opinion that Impey sitting as a Judge put a man unjustly to 
death to serve a political purpose.” To the above Stephen added ‘‘It is also 
my deliberate opinion that not one word of this is true.” 

Nand Kumar dies like a stoic 

Nand Kumar died a stoic. When the Sheriff visited him on the eve of the 
execution, and assured him that no indulgence, consistent with the law, 
should be refused to him, Nand Kumar expressed his gratitude with great 
politeness and unaltered composure. Macaulay says ‘‘Not a muscle of his 
face moved. Not a sigh broke from him. He put his finger to his forehead, 
and calmly said that fate would have its way, and that there was no resisting 
pleasure of God. He sent his compliments to Francis, Clavering and 
Monson, and charged them to protect Raja Gourdas, his son. 

‘‘The next morning, an immense concourse assembled round the place 
where the gallows had been set up. Grief and sorrow were on every face; 
yet, to the last, the multitude could hardly believe that the English really 
proposed to take the life of the great Brahmin. At length the mournful 
procession came through the crowd. Nand Kumar sat up in his palanquin, 
and looked round him with unaltered serenity. He had just parted from 
those who were most nearly connected with him. Their cries and contor¬ 
tions had appalled the European ministers of justice, but had not produced 
the smallest effect on the iron stoicism of the prisoner. The only anxiety 
which he expressed was that men of his own priestly caste might be in 
attendance to take charge of his corpse. He mounted the scaffold with 
firmness, and gave the signal to the executioner. The moment that the drop 
fell, a howl of sorrow and despair rose from the innumerable spectators.” 


THE GRAPHIC ACCOUNT OF EXECUTION BY AN 

EYE-WITNESS 

A most graphic account of the preparation and of the execution as 
given by Macrabie, the brother-in-law of Francis, who acted as Sheriff on 
the occasion, has been preserved. It was read by way of peroration by 
Sir Gilbert Elliot when he impeached Sir Elijah Impey. This narrative is 
also the basis of the description given by Lord Macaulay in his Essay on 
Warren Hastings. I give the whole narrative in the very words of Macrabie 

‘‘Hearing that some persons had supposed Maharajah Nuncomar would 
make an address to the people at his execuiion, I have committed to writing 
the following minutes of what passed both on that occasion and also upon 
my paying him a visit in prison the preceding evening (Friday evening, 
the 4th of August), while both are fresh in my remembrance. 

Uoon my entering his apartments in the jail, he arose and saluted me in 
his usual manner. After we were both seated, he spoke with great ease, and 
such seeming unconcern that I really doubted whether he was sensible' of 
bis approaching fate. I, therefore, bid the interpreter inform_him that 1 wat 
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come to show him this last mark of respect, and to assure him that every 
sttention should be given the nent morning which could afford him comfoit 
cn so melancholy an occasion, that I was deeply concerned that the duties 
of my office made me of necessity a party in It, but that I would attend to 
the last to see that every desire that he had should be gratified, that his own 
talanqum and his own servants should attend him, and such of his friends 
ubo, I understood, were to be present, shojld be protected 

“He replied that he was obliged to me for this visit, that he thanked 
me for all my favours, and entreated me to continue it to his family, that 
fate was not to be resisted, and put his Anger to his forehead—‘God’s will’ 
mustbedonc He dc«ired I would present his respects and compliments to 
the General, Colonel Monson, and Mr. Francis, and pray for their 
protection of Rajah Gourdass, that they would please to look upon him 
now as the head of the Brahmins His composure was wonderful, not a 
sigh escaped him, nor the smaltest alieiatjon of voice or countenance, 
though I understood he had not many hours before taken a solemn leave 
of his son m law Roy Radachurn I found myself so much second to him 
in firmness, that I could stay no longer Going down stairs the jailci 
informed me that, since the departure of his friends, he had been writing 
Dotes and looking at accounts in his usual way 

“1 began now to apprehend that he had taken bis resolution, and fully 
expected that he would be found dead in tbe morning, but on Saturday, 
the Sth. at seven, I was informed that everything was in resdin'ss at the 
|ail for the execution 1 came here about half an hour past seven The 
hfwlmgs and lamentations of the poor wretched people who were taking 
Ibeir last leave of him are not to be described, 1 have hardly recovered the 
first shock while I write this about three hours afterwards As soon as he 
heard 1 Was arrived he came down into tbe yard and joined me in tbe 
jailer’s apartment 


“There was no lingering about him, no affected delay He came cheer 
fully into the room, made tbe usual salaam, but would not sit till I took a 
chair near him Seeing somebody look at a watch, he got up and said he 
was ready, and immediately turning to three Brahmins who were to attend 
■and take care of his body, he embraced them all closely, but without the 

least mark of melancholy or depression on bis part, while they were in 

agonies of grief and despair. I then looked at my own watch, told him the 
t had mentioned was not arrived, that it wanted about a quarter of 
^ should wait his own time, and that I would not rise from 
him Upon its being recommended to him 

k’ speak We sal about an hour longer 

Hflirdass himself more than once to me, mentioned Rajah 

?e?m.ng anx?eiv the'S, anv 

prayer, his lips 

-me and arose spfke toHe then looked to 
snyihmg he might have omS J 
i^a'kcd cheerfully to the sTte 

iround him wnh perfect xinconccnT^*'^ ***'°** ^ *** Palanquin, looking 
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“As the Deputy Sheriflf and I followed, we could make no observation 
upon his deportment till we all arrived at the place of execution. The 
crowd there was very great, but not the least appearance of a riot. The 
Rajah sat in his palanquin upon the bearers’ shoulders and looked around, 
at first with some attention. I did not observe the smallest discomposure in 
his countenance or manner at the sight of the gallows or any of the 
ceremonies passing about it. He asked for the Brahmins, who were not 
come, and showed some earnestness, as if he apprehended the execution 
might take place before their arrival. 

“I took that opportunity of assuring him I would wait his own time; 
it was earl\ in the day and there was no hurry. The Brahmina soon after 
appearing, I offered to remove the officers, thinking that he might have 
something to say in private; but he made a motion not to do it, and said he 
had only a few words to remind them of what he had said concerning 
Rajah Gourdass and the care of his zenana. He spoke to me and desired 
that the men might be taken care of, as they were to take charge of his body, 
which he desired repeatedly might not be touched by any of the bystanders; 
but he seemed not in the least alarmed or discomposed at the crowd around 
him. There was some delay in the necessary preparations, and from the 
awkwardness of the people. He was no way desirous of protracting the 
business, but repeatedly told me he was ready. Upon my asking him if he 
had any more friends he wished to see, he answered that he had many, but 
this was not a place, nor an occasion to look for them Did he apprehend 
there miaht be any present who could not get up for the crowd ? He 
mentioned one, whose name was called, but he immediately said ‘it was of 
no consequence, probably he had not come.’ He then desired me to 
remember him to General Clavering. Colonel Monson, Mr Francis, and 
looked with the greatest composure. When he was not engaged in conversa¬ 
tion he lay back in the palanquin, moving his lips and tongue as before. 

“I then caused him to be asked about the signal he was to make, which 
could not be done by speaking, on account of the noise of the crowd. He 
said he would make a motion with his hand; and when it was represented 
to him that it would be necessary for his hands to be tied, in order to prevent 
any involuntary motion, and I recommended his making motion with his 
foot, he said he would. Nothing now remained except the last plainful 
ceremony. I ordered his palanquin to be brought close under the galows. 
but he chose to walk which he did more erect than I have generally seen him 
A.t the foot of the steps which led to the stage he put his hands behind him. 
to be tied with a handkerchief, looking around at the same time with the 
utmost unconcern. Some difficulties arising about the cloth which should be 
tied over his face, he told the people that it must not be done by one of 
us. I presented to him a subaltern sepoy officer, who is a Brahmin, and 
came forward with a handkerchief in his hand, but the Rajah pointed to a 
servant of his own, who was lying prostrate at his feet, and beckoned him 
to do it. 


“He had some weakness in his feet, which, added to the confinement of 
his hands, made him mount the steps with difficulty; but he showed not the 
least reluctance, scrambling rather for^vard to get up. He then stood erect 
on the stage, while I examined his countenance as steadfastly as f could til! 
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the cloth covered it, to see if I could observe the smallest symptom of fear 
or alarm, but there was not a trace of it My own spirits sank, and 1 
Hepped into my palanquin, but before 1 was seated he had given the signal, 
and the stage was removed 1 could observe, when I was a little recovered, 
that hts arms lay back in the same position in which I saw them first tied, 
nor Could 1 see any contortion of that side of his mouth and face which was 
visible In a word, his steadiness, composure, and resolution throughout 
the whole of this melancholy transaction were equal to anv examples of 
fortitude I have ever read or heard of The body was taken down after 
hanging the usual time, and delivered to the Brahmins for burning " 

Macrabie then continues, “The moment that the drop fell a howl of 
sorrow and despair arose from the innumerable spectators Hundreds 
turned their faces from the polluting sight, fled with loud wailings towards 
the Hooghly and plunged into its holy waters, as if to purify themselves 
from the guilt of having looked on such a crime *' 

Sir Gilbert BUiol, in his speech on the impeachment, gave the following 
rendering from the above passage 

“While this tragedy was acting the surrounding mullitudes were agitated 
with grief fear, and suspense With a kind of 5uper>tiiious lacredulity, 
they could not believe that it was really intended to put the Rajah to death, 
hut when they saw him tied up and the scaffold drop from under him the) 
set up an universal yell, and with the most piercing cries of horror and 
dismay, tuantog many of them, as far as the Ganges, and plunging into the 
water as if to hide themselves from such tyranny as they bad wi nested or 
to wash away the pollution contracted from viewing such a spectacle ” 



MORAL STUDIES AS INTEGRATION OF JURIDICAL STUDIES 


Giorgio Dl-l Vicchio 

Emeritus Professor and formerly Rector of the University of Rome 

It is undoubted that, in addition to those of juridical nature, there 
are other norms and rules regulating human conduct; it is just on a 
comparison with the other norms or rules that investigation into the essential 
nature of law is generally based. But once the confines of the realm of la w 
are delineated in one way or another, what remains outside of these 
confines is usually neglected as though it did not exist: (What is not in 
Law, is not in the World), quod non est in Jure, non est in mundo, jurists seem 
to think, and this mental habit is shared by certain adages. It is remarkable 
that hy Jus or law jurists usually mean positive law, and precisely the system 
or code actually in effect, which they are called upon to enforce. 


Juridical law therefore becomes law par excellence, risking to forget 
in practice what is nevertheless admitted in theory, in other words that 
moral laws as well exist and that a Code of moral law is actually in effect, 
although it has not been announced officially like the codes containing 
positive law. The difference lies solely in the fact that positive law must 
necessarily be expressed in precise objectively determinant terms, and 
cannot leave any room for uncertainty, inasmuch as it delimits the range of 
rights for each human being in regard to others ; whereas moral law may 
exist and be effective tacitly, without enforcement bodies, since its realm 
is in the human conscience. 

Law is without doubt based on human nature, from which it radiates 
with categorical necessity; and its logical characteristics, close scrutiny tells 
us, are constant and perfectly discernible through the variety of its mani¬ 
festations. But also rooted in human nature is another legislation, morals, 
which are neither less categorical nor less imperative than positive law 
and which also have very distinct characteristics. It is to morals that we can 
and must turn for the solution of the many doubts and uncertainties which 
constantly arise in our consciences. It is indeed not sufficient to know the 
limits of our rights in regard to others; we must also know what directives 
we must follow within these limits and what criteria and principles must 
inspire our actions in all the circumstances of our lives. 


Morals, therefore, can and must integrate law, as in turn law is the 
composite and necessary complernent of morals. Between the two distinctly 
different ethical categories there is no contrast but actually congruence, as 
has often been demonstrated, even from purely theoretical or logical points 
of view. If moreover we observe closely the system governing the life of a 
people, we realize that the precepts of both types of law are generally more 
or less closely related; and that the evolution of one of the two is accompa- 
liied by or matched with an evolution on the part of the other. 
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It IS true that m moments of grave political turmoil, when public 
authorities exaggerate m their functions laws may be emanated which are 
in contrast with the moral, and e\en the juridical conscience, of the people 
concerned But this signifies precisely a erms, \\h*ch is usually resolved 
with the abolition of such laws and often even with the ousting of the 
public authorities whom they were emanated The monsira legu"' (history 
pro\e> this) cannot remain long m effect, since the spirit of justice, which 
IS always alive m consciences even though it may be oppressed or deviated, 
must m the end resurge and re establish a certain equilibrium, at least of a 
relative nature, with the laws deliberated by public authorities. 


A certain discrepancy between morals and law, none the less, comes 
into oeing, even without acute crises, each time reciprocal integration is 
neglected The greatest danger m this regard is represented by the pre¬ 
dominance of a base legalistic spirii, to the detriment of the more wholesome 
and general ethical spirit, m which thejimpcratives of law arc tempered by 
those of morality 

The fact that each society has a “jurist lass”, and more especially 
a class of judges (\suhout doubt necessary for the specific function of law 
IQ everyday life), whereas there is not nor could be a “moralist class 
induces superficial observers to think that the fulfilment of all duties 
consists merely of respect for the law. although even the jurists making up 
the above mentioned class may personally be immune from this error 
Another prejudice, connected wiili this, is very tommon the idea that each 
individual can avail himself to the extreme limit of his own right, without 
failing to fulfil any duty, whereas Ethics teaches that total or partial 
renunciation, or even pardon, arc in many cases preferable to coercive 
measures, although these latter arc permitted by the law which, after all, 
does not preclude such mitigation 

Once again as a consequence of the specific nature and function of 
Jaw, there is a complex didactic organisation for the training of judges and 
barristers, whereas no such thing exists in the field of morals This latter, 
therefore, compared with the judicial field, remains almost abandoned and 
un cultivated 


ccAainTy not satisHed by the teaching ol moral 
philosophy, which m our universities takes place in a department different 
from that of law, and is therefore totally ignored by the students of this 
latter subject Furthermore, this one course is usually dedicated, and not 
without reason, to fundamental and methodological problems, a great deal 

more than to the detailed teaching of the various human duties 

It is of course true that these duties, in their elementary aspects 
are taugJit in the family and as religious precepts This must be considered 
*’v^V^*”*** 1 *^ bcking altogether people, particularlv 

children would have no clear precise guide to distinguish good ftonv ba/ 
to help them to restrain from the very beginning iWuIscs and 
And It IS also only right to point outthat recently making itself felt 
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But this does not suffice to justify the above-mentioned lack of moral 
teaching in public education in general. The State can and must leave the 
field free for the magistry of the Church; but it must also give its educa¬ 
tional institutes an autonomous organisation in ail grades, particularly 
out of respect for the freedom of religion guaranteed by our Constitution. 
Above all, individual and social Ethics should be taught in all law depart¬ 
ments, in order to stave off the danger of the above-mentioned exclusive 
“legalism”. 

It is not to be feared that such teaching, though imparted by laymen 
and not dogmatic in nature, can in any way jeopardize that imparted by 
religious authorities, in keeping with the supreme„maxims of the Gospel. 
On the contrary, it'miust necessarily be concordant with' this latter, because 
those truths which faith deduces from theological dogmas likewise emerge 
from an analysis and scientific examination of the human conscience. -The 
fundamental precepts of charity and justice are, :in' fact, unanimously 
accepted and recognized even by the non-catholic minorities; and it is not 
an exaggeration to say that civilization cannot divorce itself from the basis 
of Christianity. 

Unfortunately the extraordinary technical progress of re:ent times 
has not been matched by an equal progress in the field of morals. Some 
forms of crime have perhaps diminished, but other forms have certainly 
increased. In the field of customs there have been dangerous forms of 
depravation. The problem is indeed highly complex, and there is no hope of 
solving it with educational reforms alone. Nevertheless every effort must 
be made in schools as well, to start youth off toward good and restrain them 
from evil. 

The teaching of morals and law, in my opinion, should be parallel; 
in an elementary form in the lower grades, than in the higher grades, and 
lastly, greatly developed, in the universities. And the courses should not 
consist of mere theoretical or metaphysical lectures (which, for morals, 
could be set aside for the existing university departments of letters and 
philosophy), but should be substantiated in bona fide precepts, appro¬ 
priately thrown into relief and explained in connection with the manifold 
problems of contemporary living. 

■ The fact that law and morals are closely connected, and that their 
distinction cannot signify divorce, appears clearly enough if one is mindful 
that certain juridical institutes, the family for example, regulated by the 
Italian Civil Code, are not only'juridical, but implicate duties for which the 
Code itself refers directly to morals. The Code declares, for example, 
that the education and instruction parents are'obliged to'give their children 
“must be in conformity with moral principles” (Article 147). The Code 
also makes frequent references to' concepts which transcend the field of 
law, although they are valid also in this field, as for example the concept of 
“buon costume” (“citizen morality”) (Article 1343 ; see also Article 31 on 
Rulings on law in general). ■ ■ Other examples can-be-drawn from the Italian 
Constitution, which also makes repeated references to “morality” (Articles 
19 and 21), and declares “unalterable” the duties of “political, economic 
and social solidarity” (Article 2) :.this .formula obviously includes .moral 
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duties as well as juridical duties Similar obsc vations may be made m 
regard to other formulas, as (er example the “humanitarian sense” called 
for in punishment (Article 27) , and the “moral and juridical equality” 
stipulated as the basis for matrimony (Article 29) Article 2034 of the 
Italian Civil Code also refers to “moral and social duties”, whereas 
Article 440, in regard to the obligation of providing sustenance, declares 
that this latter iray be reduced “because of the disorderly or censurable 
conduct on the pa-t of the person or persons receiving said sustenance’ 
How can conduct be judged if not on a basis of moral criteria ? 

The fact that jurists often do not dwell on these formulas, or deal 
with them very briefly, IS to be explained precisely by the fact that they 
transcend the specific field of law, and can be transmuted only in part into 
positive legal norms But this very fact serves to demonstrate that the 
illustration and integral development of such concepts, in all their possible 
applications to problems of individual and social lift, must take place else¬ 
where, by means of proper leaching, as the logical mtegralion of juridical 
studies themselves 


The error of “dissociating” morals from lass was clearly denounced 
by Romagnosi*, Rosmini*, Pessina’, Bovio*, and others An authoritative 
English jurist, F Pollock, has observed “The theory of legislation must 
take Its most general data from the most general facts of civilised human 
society It must equally take its first principles, avoucdly or tacitly, from 
Ethics Ethical Jurisprudence, iheitforc, vs to a certain extent not only 
legitimate, but necessary”* An equally authoritative French jurist, G 
Ripert, in a well known work, set out to demonstrate “que le droit dans 
sa pattie la plus technique reste domine par la loi morale”* It would be 
superfluous to quote other works in which the ideal and real ties between 
the two branches of Ethics have been amply demonstrated 


The opinion, already expressed by some philosophers, that law 
imposes only negative obi gallons (abstentions), thus reducing itself to the 
neniinen fflerfcre maxim, IS certainly inexact, for not only moral but also 
juridical arc certain obligations of assistance and aid. such as those called 
for by Article 593 of the Italian Penal Code and Articles 463 and 467 of the 
Navigation Code Everyone is aware of the fact furthermore, that the tie 
of the family or that which links the citizen to the State, implies obligations 
ubicb are not merely negative they imply doing as well as not doing 


. law, with Its commands and prohibitions does 

not preclude individual judgement On the contrary it presupposes it and 


contrary it presupposes i 
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leaves the individual a more less ample sphere of decision which is respect¬ 
ed and protected by the law itself. In general, juridical norms are hypo¬ 
thetical imperatives. In order for them to be applied certain data or facts 
are necessary: at times the mere existence of a person (with regard, how¬ 
ever, to his age etc.), and at times certain acts depending on the person’s 
free will. There is obviously no obligation to make wills, marry, or 
stipulate contracts. But from these purely optional acts are derived precise 
obligations: quod initio est voluntatis, posterea fit necessitatis. 

Why have we pointed out these simple truths known to all ? We 
have done so only to observe that neither precepts nor advice can be drawn 
from law in regard to what is wise or reasonable to do in the vast field of 
the juridically permissable. Innumerable problems, even of a very serious 
nature, in regard to behaviour are left completely unsolved by law because 
of its own nature, despite its inherent imperativeness. 

These problems fall into the field of morals. Now we must ask our¬ 
selves: how can we label superfluous this branch of human knowledge 
without which the teaching of law remains crippled, and whose lack may 
even lead to a unilateral and false vision of the objectives and fundamental 
values of life ? 

It may perhaps be objected that individual free will should remain 
indeterminate, since its value would be diminished by the imposition of 
any norm or limitation, beyond the juridical. This argumentation, drawn 
to its ultimate consequences, would lead to the radical negation of moral 
obligations; but it is easy to see the erroneousness of this thesis. The truth 
of the matter is that the imposition of morality not only does not destroy but 
actually endows with value and enlightens free will, because it directs this 
latter toward its true ends, attested by the very conscience of the individual 
in question. The conscience embraces the ethic law. in other words that 
voice which reminds us that we belong to a realm of absolute values. Only 
by hearkening to and respecting this voice do we feel ourselves truly 
“autonomous”; whereas by seeking to suffocate it (vainly, for remorse is 
felt even by criminals) we deny the intimate essence of our will and our 
nature. 

This explains the paraenetic or exhortatory nature of the teachings 
of morality, which does not prevent them from being in reality commands. 
But they are sui generis commands, w'hich work upon the most profound 
■ urges of our being. This distinguishes them from juridical commands 
which limit-and tie our personality by setting it up against that of others, 
in other words by consecrating another will confronting our own. 

The error of recognizing, to all intents and purposes, only the value 
of juridical norms and not those of the norms of morals compares per¬ 
fectly with another equally erroneous doctrine, the denial of the perennial 
necessity of law (and therefore even of the State, which is its positive 
expression) in favour of a society based on morals alone. Such a denial 
indicates forgetfullness of the fact that law would remain, even in the c’’ 
that a spontaneous, universal respect would, in actual practice, r 
superfluous all compulsion. 
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This sort of juridical anarchy, which, of course, has had numerous 
but unconvincing champions, corresponds, with no greater foundation, to 
^vhat may be called moral anarchy 

It may be observed, as we have already remarked that the teaching 
of moral precepts IS looked after by family education and that of religion 
\Vc certainly do not fa’l to realise the importoncc of these latter, but we are 
all too aware of the fact that neither one nor the other can exert its influence 
in any but a highly limited measure, and that various circumstances 
prevent their full effectiveness Nor, for the above mentioned reason, can 
the teaching of moral philosophy m universities make up for the shortcom 
mgs m question 

The virtues of charity, prudence, fortitude, and temperance should 
be illustrated m all their concrete, detailed meaning, in connection v ith the 
present problems of human society Even the idea of justice should be 
discussed and explained in its widest sense, by means of which it transcends 
existing positive norms, andean at times promo'e progressive reforms 
In this moral philosophy meets and harmonizes with one of the objectives 
of the philosophy of law, with the reciprocal advantage of the two 
subjects 


An observation is flttmg at this point Although there is no doubt, 
as we have pointed out, that moral and juridical determinations are 
logically connected and m a homogeneous system necessarily coherent 
between themselves, it is possible that, when such a system is not perfectly 
constituted, a discord is produced between one type of determination and 
the other, a discord foreshadowing the equalization demanded by the logic 
of the system Particularly possible and not infrequent are cases in which 
moral persuasions precede in their development the corresponding juridical 
norms This is easily explained because these persuasions are not tied to 
the rigorous forms typical of juridical legislation, whereas they may exert a 
certain efllcaciousness even in the interpretation of laws in force An 
example of this is offered by the gradual penetration of Christian morality 
into I^man Law, prior to the Justioianiao codification, similar examples 
be found in the history of modern systems’ It was not without 
foundation, therefore, that it has been said that “the charity of today is the 
justice oftomorrow, as the justice of today was the cMrity of yesterday”*. 


. Prot*’ point of view as well it seems indeed, bj^v desj-mW/t 
*VlJw^ congruously earned out together with that 
of law, as an integration of this latter and a promotor of its progress. 


Th. Ideal La. 

*. <3 'SEAILLES, U phtlosapUt dm rraraM (Parw. 1923), p. I17, 



BHAVADEVABHATTA AND SULAPANI ON PRAYASCITTA 


Dr. U.C. Sarkar, m.a., m.l., ll.d. 

' Having dealt with the institution of Prayascitta historically from 
.the earliest scriptural literature comprising the Dharmasiitras and Dharma- 
sastras, a reference will be made to some of the subsequent authors who 
dwelt upon this important institution from the 11th century upto the 
18th century. For this purpose.ffive representative authors have been 
chosen. They are Bliavadevabhatta, Sulapani, Raghunandatia, Dalapati 
Raja and Nagojibhatta. They flourished between the 11th century and the 
•■18th century. These five authors will be discussed in two chapters. In 
jthe present chapter, we shall examine -Bhavadevabhatta and Sulapani and in 
‘the following chapter, we shall examine the three remaining authors, 
namely, Raghmandana, Dalapati Raja and Nagojibhatta. The treatment 
of all these different’ authors was almost entirely based on the provisions 
made by the different writers of the Dharmasutras and the Dhamrasastras. 
From their exposition of the institution, there is not the slightest doubt 
that there was not, at any time, in the evolution of the Indian society, 
any break or interruption in ■ the prevalence and importance of the system 
of expiation. In other words,, the scheme of Prayascitta all along continu¬ 
ed to exercise its corrective and deterrent effect in the governance of the 
society. : 

Of the five authors on Prayascitta, referred to above, Bhavadeva¬ 
bhatta is the cavUest, flourishing in the 11th centur}' A.D. He has'been 
referred to by SuIapanP: Sulapani is supposed to have flourished in the 
earliest part of the 15th century. Both Raghmiandana and' Dalapati'Raja 
flourished in the 16th century and Nagojibhatta composed his work on 
■Praynsc/tta in the 18th century. The particulars of these authors will be 
discussed when each of them will be examined individually in the following 
' pages. 

Bhavadevabhatta’s Prayascitta Prakaranam 

, ■ The Prayascitta Prakarana^^ is a very significant work being the 

.earliest of its kind on the treatment of the important institution of .expia¬ 
tion based mainly on the different Dharmasutras- and the Dharmasastras and 

1 Bhavadevastiisarvalramrirah suddhimavapmyaditi darsaiiat atraryavaharyatavacanam 
nindanhamityaha, Prayascitta vivekah, translated and published by Shri Chandi- 
charan Smriti Bhushan alongwith the commentary of Govindananda, p. 20. 

I.fal In the colophons of the first five chapters, the work is known'as Prayascitta 
Prakaranam. But in the last or the sixth colophon, the work is known as 
Prayascitta Ni> upanam. The colophon at the end of the first chapter ends thus : 
'Iti sandhivigrahika Sri Bhavadevakrita Prayascitta-prakarane vadhaparicchedah 
samaplalt. 

" 2. 'Naturally,Bhavadevabkatta refers to and quotes from the different DJiarniasutras and 
the Dharmasastras, the largest references being to Mann, Yajnaralkya and Apastamba. 
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some of the earliest rommentators It was wtiUen by BiioMjrfcvafc/iana 
•who "as already "ell known for many other literary productions on 
various subjects, such as, la"’, astrology, Mintam^a* and so on® This work 
was edited for the first time by i*/ GC KeArwi'fi/irt/jii and published by the 


Among the/’wroBfli, rcrerence haibecn made to Maisjapurana and the Bhavnya 

purona Reference was also made to the Sattrismtanmota and occasionally to the 
works of Viixorupa, Bala and Srlkora 


3 The Vyoro/’oro/fllfta of Baghimandana and the Viramitrodaya of Vacaspati Misra 

tell us that Bhaiadtiabhatta wrote a book on law, named (Vide 

r;a»oAarfl/fl//rapp 207-203 Vol H Jtvananda Vtramitrodaya. pp 22 851 The 
Viradacaadro of Mijorumlifo (Folio 51 a of DC Ms No 57 of 1883-1884, Ibid, 
Folio 50 a), Mysore Edition and the Vatjayonti of Nonda Bandita (on Xfsna 
Dharmasutta, S 189,! O Cat No 915 folio, SO a Several limes refer to the view of 
Bha^adetahhat^t* 

4 fiAaeaderafcfcatra wrote a work on Mtmamsa known as Tautalltamatatlhka ll 
deals with the doctrines of tbe Bummmamta system fiom the standpoint of 
Kumarilabhaita who is also known as Tauiauto 


i In the Deccan College CoUectioo there are two MSS (No 9 of 1895*98 and No 263 
of 1887 91) ascribed to f/ureadera under various names, such as Kttrmanujikana 
paddhati Datakarmapaddhatt ot bttxakormadifika From the verse Nos 21 22 and 
23 of the Inscription, referred to above, we coioe to know that “having seen the 
other shore of tfae sea of 5r(/(/6a'ira. runrra, Co^iro, producing worldwide wonder 
in P6a/d 5omA</or, the maker and proclatmer of the new Horasajtra.hz became 
well known as another t'oroAamiAir, in the paths of the Dharamaxattrat, by com¬ 
posing good treatises he blended the old production, by good glosses elucidating 
the 06arm4ga(6<u of the sages be wiped away doubts on point of legal acts and in 
Mimamia he composed following the saying of Bhalla a guide m which thousands 
of maxims like the son's rays do not endure darkness ’ * 


6. The text was collated from two MSS One of them was procured from the house 
of ffalHikJjharf Tarka<vdamam of the village Kolihat m the district of 

Mymeiulrj; and the other MS belonged to BandilVamandai Vidyarainax>t Ihe 
viUage Ra;d«t« ID the district of Cena, The first MS was referred to In /f P 
Shaau s notices on Sanskrit MSS. Vol J, pp. 237 38. No 240 

The Tdilot eayi to the preface Blunadtraija rindhaimrlumbandha 
iartntlam lotparcnaril SulapaidmahanuAopadhayaya Raghunandana JJAo//aeft«ry>a 
prMritl e/Jer^Mrlree. p„„„ e,.J<,ep„„jle„ 

Wear SdMMd»„ladmakMlgMg„„, 

,^nd mWfaHreyee. Sdm„gdlg^„ a«„.Wp.,er/„A«re™„„Jee„perfaw 
aeeroeM/rJrWere DCehCfab.,,, r„re)TO,e,„eP„e„rf,„.y, ,ZTj‘d 

lUgamy ctt 
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Varendra Research Society, Rajshahi in March, 1927, with an introduc¬ 
tion from Mr. N.G. Majiandar’’. Some personal informations® about the 
author can be had from the inscription found in the famous temple of 
Anantavasudeva at Bhuvanesvara in the Puri district of Orissa. The 


7. There is some difference of opinion between the editor and Mr. Majumdar. 
' None of Bltavadava'r works on Astronomy or Astrology has survived. On 
Mimamsa. we have a fragment of his Tautatitamatatllaka ( a gloss on Kumarila’s 
Tantravartika) and on Smrili karmamisthana Paddhati, a code of Brahmanical riles 
which is recognised and followed even to this day in Bengal. The opening verse 
of the latter is : 

Caturvadanasadmasthacoturvedakutumbine 

DvijanUithayasatkarmasakhim Brahmane namah. 

This verse also occurs at the beginning of a work called Dattaka Tilaka of which 
there is a MS in the Varendra Research Society Collection. The second verse in 
this MS ascribes the authorship of the book to Bhavadeva : 

l yavaharasya Tilakadattakadeh prasangatah. 

Kriyate Bhaiadevena Titako dattakasya ca. 

On the strength of these two couplets, the editor of the present work Pandita Girish 
Chandra Vedantatirtha refers (See his Mtfw;7rn) that both the treatises are from 
the pen of the great Bhavadevabhatta, minister of Harivarman. But internal evi¬ 
dence is against this inference. The author of the Dattakatilaka quotes the Smiiti 
works Patmkara and Kalpataru {Ratnakarakalpalarubhiriiktam) i. e. the Kritya 
ratnakara or the Vivadaratnakara of Candesvara Takkiir (1314 A. D.) and 
Cahadavala king Covlndachandra (1II4A.D. ). So this Bhavadeva could not 
possibly have flourished before the 14th century and must be different from the 
author of the Prayascittaprakarana. 

The inscription was edited by Keilhorn in the Epigraphica India, Vol. VI, 
pp, 203-7. It has been re-edited by Mr. Majiimder with an English translation 
and a fascimile was published by the Varendra Research Society in the Inscriptions 
of Bengal, Vol. Ill, pp. 25-41. 

8. “Unexpected light”, says Kane, “is thrown on the personal history of Bhavadeva¬ 
bhatta by an inscription found in the temple of Ananta Vasudeva at Bhuvanesvara 
in the Puri district of Orissa, edited by Keilhorn, in Epigraphicea India, Vol. VI, 
p. 203 which eulogises Bhavadevabhatta, the identity of the author Bhavadevabhatta 
with the person eulogised being established by the unique epithet Balavallabhibhu- 
Janga applied to the latter (vide verse 24 Yasya Khalit BaJavallabhibhujanga itinama 
nadritam kena, Mimamsayapi sapulakayakarnitavarnitodgitam). The eulogy is 
composed by a person called Vacaspati Kavl. Bhavadeva belonged to the Siddhala 
village in Radha (West of the Hugli and South of the Canges). Bhatadeva’s remote 
ancestor Bhavadeva obtained in gift the Agrahara of Hastinibhitta from the Gauda 
king. The father of Bhavadeva was Govardhana, a warrior and scholar. His mother 
was Sangoka, daughter of Bandyghatliya Brahmin. With the advice of Bhavadeva 
king, Harivarmadeva is said to have reigned long in prosperity. Bhavadeva is stated 
in the above mentioned inscription to have composed works on hora (astrology), 
Smriti and Mimamsa. Bhavadeva is eulogised as a great builder. He constructed 
a reservoir of water in TJod/w, he set up a stone image of Narayana and founded 
a temple in which he placed images of Narayana Ananta and Nirisinha." 
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surname Bala\allabhibhujanga^ unmistaUhly identifies the present author 
Bha^ade\abhatta with Bha\ade\abhatta who has been eulogised m the 
inscription 

The time of the author cannot be definitely ascertained Presum¬ 
ably, though the inscription might be regarded as contemporaneous, still 
unfortunately, vt vs not actually dated*® btom v.hat has been noticed above 
there is no doubt that Bha^adeiabhatta was a great and versatile scholar**, 


9 Me satisfactory esptanation has been given regarding the significance of Bala^oIU 
bkibhiijanga According »o Kane Bho’-otte^a probably made some innovation of the 
structure ofthc roof or batcooies of the temples he built and therefore he was 
styled a lover la g llant or paramouO of lillle tbala-small sizedl or girhsb VaUabhtj 
This interprestation docs not appear to be suffinenlly Impressive 

Another interpretation of the epithet has been attempted by the editor of 
the Proyaseitlfl Prokarana BafavolfabWbhMjanga jit upanamnati tiortfiafi^ Kimea 
gairravarnanena sucitam tti nadjapi sanotha mrorayi Palabkinamn* prastddka 
kasat nagan Bangtsu astt Katckramena tasya hataprabhajam abhmam katc't 
tta$ar!k€nap> mrmlta Satrc canutonalfat BalaVafhbht samjnpmtabfie Tatratyana- 
matira prtmospadalfol Bka^adf^c uponayoko-poTyayabhujanganama jamakhydta 
Vpanayoko hinaylkayah samadhika pritibhoymH lekoprasiddham Anera tisesena 
SalaraUabhiregarya naytkctram Bharaderasya upanayakaixam suettam BangaraJ- 
dhoiibhutasonagarl upanayaka Bhafoderasyo Sanalha rasarafllnl asil ill latpof 
yam praubhatl SahilyadarpoM karo Vitxanathakari rajo stadosabhasaTaraiilastm 
bhujanga ttsettra kirtantnatmageuratam merit U is difficult to agree with this 
esplaeatioo also, at it prcsupcoses many things which cannot be accepted without 
sufficient evidence—geographical or othewise 


10 According to Dr R,L. Mitra the composer of the Prasasti yacaspali Kavi who 
was a friend of BJiaradeTabhaltow the same person as rociupoti Afuro who was “S 
distioguisbed Pandita and the author of many original works rarorjwtPjtime is 
wellknown it was about the close of the lUh century (The Antiquities of Ortssa, 
Vol II, pp 84-85),The suggestion of Keilhoro ts different. On Palaeltieical grounds, 
the Inscnption IS assigned to about A D 1200(EP Indica Vl,p 205) But according 
toAfr Af M Cftakravarty on the whole, u would be reasonable to conclude that 
Bharaderabkatta fiounshed in the lltb century and that he erected the/4nan/<i 
Vasudtta temple before the advent of the Cangas The data available though 
very scanty, also indicate that In that period Badha was a centre of considerable 
Vfttravy wviVYi'y sptcnu'iy'm rituals and phTlosopby Sndhara in the tenth and 
BhaiadTabhalta m the ttth centniy ate the two scholars of whom India could be 
legftimatefy proud OR AS. 1912 pp 333.3JS) 


11 An Mample of those knowing RraAmor non-dauality a wonderful creator of high 
Jcarnfng, a thinker directly perdcviiig the deep qualities of Bhsua’s words, the 
pitAer^rasne (Agavja} of the BoirityAa sea the slcilful in refuting the cavilling 
tricta of the holies bepjayria this world as an omniscient* (Verse 20 of the 
inscription). This eulogy pas been elaborated thus by the editor 

BhonaJevena bahato gran,ha y.radtah 
roenipci ^Tlhkht,a tadiga Prasait$patkat aragamyate yadasau Brabrndiailavedi 
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skilful administrator^® and also a prolific and a resourceful 

T\iQ ^ork Prayascitta Prakaraca, written by Bhavadevabhatta was 
undoubtedly treated as an authoritative exposition on expiation from a 
tamly early period. Thus in his Smritiratnakara a fairly old work the 
author Vedacarya begins the section on Prayascitta with this text; 

Manvadismritisastrathabhavadevadisammatam 
Pruyascittaniaham vaksye vijnaya papaniskritau. 

So also in the Prayascittasamgraha of Narayana Bhattad'^ quotations 
from Bhavadevabhatti are treated as highly authoritative. The Praya- 
scittendusekhara of Nages Bliatta also refers to Bhavadevabhatta as one of 
the authorities differing from Sidapani on a specific point— “Prayojakad- 
inam kramena padapadahaniriti Sulapanih astamabhagahaiiiriti Bhava- 
devah. 


The author Bhavadevabhatta prefaces his work with a very signifi¬ 
cant verse: 


Anadibhavasambhittapapaprasamakaranam 
Smaranam Vasudevasya yasya tasmai namonamoh 
Manvadi Smritimalokya snvicintya punah pimah 
Kriyate Bhava-devena Prayascittanirupanam. 

It is quite natural that the book being on Prayascitta, reference has been 
made to Vasudeva in his capacity to remove sins— Papa-prasamakarana. By 
this expression, the author perhaps implies instinctively that the best form 
of Prayascitta is to seek the mercy of the Lord Krishna unreservedly. The 
first topic that is treated by the author is Brahmavadha and the expiation 
therefor. As a matter of fact, it is a comprehensive treatment of the 
subject of murderi®, abetmenri® of murder, intentional’ and unintentional 


12. Ayanca Bhavadevabhattah Savarna Gotra Siddhalagraminah Sroiriya Radhiya 
Brahmanah. Na kevalam asati sastrabalenaiva balavan apitu bahubalcnapi tadamm 
apratiratha asit iti tadiyaprasastipathadavagamyate. 

13. Yadyapyadyatve Bangesu DUarmakritye Paghtmandam Bhattacharyya-matameva 
sista sammalam tathapi Samavedibrahmananam samskaranusthanam Shavadeva 
matenai\e kriyate. Ataeva Raghunandanakritam Samskaratattvam vaikalyam 
upagatam. 

14 India Office Librar>' Catalogue, pp 4’3, 535. 

j5. Prartaviyogaphalakavyaparobaijajjafniti lokaprasiddhaw sa ca yatha saksatkarthu~ 
statha paraniparvkarturapiti leianiapi hantrit\ani. Tetia saksothaiitri\at prayojaka~ 
migrahakannmantnnimitianamapi hantritvat pancanamcva nisedhavisayatvam. 

16. At ha saksat paramparasadharanam prana Avyogaphalakavyaparaheliitvarnatraina 
pcksitam. Tarhisnkarasyapi hantrittaprasangah. Na kcvaiam isukaravy avadhyasyapi 
hantrimanjut oadanadrarcnatinaiadbitvaprasangah. Nahyanut paditamanjidt kascit 
kamopi vyapadayati tena tatha nimiiiinomanyiitpadanadvarena nimitta 
\adhityam—durtiivaraincveti tasmat saksat-hananakartnrcva nisedha iisayatvamucitam 
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murder and so on The term murder has not been used in the narrow 
sense of killing human beings only it includes beasts, birds, insects and 
even trees and creepers Naturally enough, the question of murder, had to 
be discussed with reference to the caste-system which was one of the mam 
props on which the entire Hindu Dharma and society were supposed to 
have been based 

The author has referred to the different exceptions to murder on the 
text of Samiaria^* as well as on the ground of private defence” He quotes 
the well known definition of Prayasctna as given by Angiras and also 
quotes the text of ViS'/amitra according to which penances should be pres¬ 
cribed with strict reference to the time, place and capacity etc of the 
sinner *® He also quotes the texts according to which lesser penances should 
be prescribed for the old, women and the sick Then he refers to the 
killing of more than one Brahmin, killing of woman, killing of cows*^ and 
other \owci •amma\s He 4\so refers Vo the secret murder for which a 
secret penance is prescribed** 

The second chapter of the Prayascitta Prakarana is devoted to 
the penances prescribed for eating what should not be eaten Eating 
includes drinking also Naturally, liquor occupies a very prominent 
position in this context—Jtrmamopi Brahmam Ksotriya\aisyanam surapanam 
mahapatakame\a 


ucyate Sal)c/f>fv<i Isi'karedmlaksaranugawkorupabha^e jesam raeonikam 
hofitrtlvam pratt}att tttam>na nlttdha prainanoMari tiddhe 

Pfoyejakadinam paramparckoranatxe xeilomulosyasabdaxya anufOdakatiom vitfki- 
ntsedha risayatrapratipadanapfayojatunyourtkttia sambha\oli soksai prayuktanu- 
grahanu/Tutlnimiiiyarupakaranabhedal samkfrpo^^b pancayidho xadhah 


Taiiu Snkarera kamalobrahmaxadhe prananttkam praysnUam abhypelyapt Jnana 
kema/iaiamuccaye prayaiciiiobhata Uyuktam ladapyayuktam Kamanayak Jnanary 
abkicarad Brahmaradhayl/ayatfokamanakamfui'^ sabdenobhideyd natu Sudradi 
Vodka yliaya p/ayanyarisaya komananyalryapekioval Taira lu bhraniyapramadato 
ya Sudradiyadhakamanaprayyriitasya BrahmayBdha mipadyate tatra tld'jamanapl 
kamana BrahmayadhogoearatyrnasoikalpaiTa 


Ausadkom snehameharofn dadodgobrahirtanesu co 
Dlyafnaaf rlpaulk tyal na sa paptna llpyate 
Eyarrt putreutsyabhoryadayorapl itiuiyadkanarfham dmdekrltt yaira krodhavaaat 
mnyantt tatraplyaeanadera na dasak Rereieuee maybe made to a receot case 
in Hyderatod where the Headmasier of a school beat a student so mercilessly that 
the latter died the followja* day when prosecnletl. the Headmaster was convicted 
and 8-ntenced to pay a fine of Rj 200*- and detention till the rising of the court 

19 Tatrapl yadl Falnanadi-praksrantarmatmarakxojram karlum na sakyate tadaha 
paramana hanane do,abhayak tCf Right of defence in the Indian Penal Code) 

20 Cf Yainaraikya HI 262. 

2t This »to he found even today If a cow dies when tied, the owner has to perform 

a penance 


22, Rdkmf rekerjam prakcayt prakeun, m PraMa Yadl korta srayam 
o»y t roAaiyatrtrap^afya klm pfoymelllamlil vyajena 
yu/«amprlil»0 ovoinmyo prayoreiMa^n kitryat 


prayaseltta 
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In this connection the author quotes a text from Angiras and discuss¬ 
es at length its different readings. This discussion throws some light on 
the different local customs observed by the people of the different locali¬ 
ties. The text in question is as follows:— 

“Yastu Candalasamspristam pivettoyamakamatah 
Satti Santapanamknccram caret sudhyartliarmatmana” 

Prayascittaviveke Sulapani Mahamahopadhyaistu “yastu Candalasam 
spristam pivet kimcidakamatah. Ityevam likhitaiti kimcit skaurajaladikamiti 
vyakhyatajica. Raghunandanabhattacaryamahodairapi pivettoyamakarnatah 
iti Bhavadevasammatah pathah parigribitah. Etenaivam pratibhati 
Radhadesiyasistah apakvaksiradikamapi Caudalaspristam na pivanti Purba 
Bangottarabangadivastavyastu sista api Caudalaspristam udakameva na 
pivanti parantu Candaladisamspristam apakvam dugdliam hattaditah kritva 
vyavaharanti. Tadetadacaranavaisamyam Radha^auda-vastvyanamajanikam 
etadanusarena vacamapi anadikalato dvidhaiva pathitam. Ataeva Radha- 
vastavya Sidapanimaha-maliopadhyayaih Radhiyali pathah samadritah. 
Radhetaravastavyabhavadevabhatta Raglntnandana Bhattacaryaistii svadesa- 
caraunkulaparthah parigribitah. Visaya nirdesavasar e-api Sulapani 
Mahamahopadliyayah “Atha Candala-sprista jalakshiradipana Prayascitta- 
mityapakrantam. Parasarabhasye Madhavacaryah Sulapanisammatah eva 
pathah sannivistah, Apararkenapi Yajnavalktikayam pivet kinicidakamaiah 
etyevameva pathitah. 

The third chapter deals with theft and the penances prescribed 
therefor. Theft has been defined in a wide sense. Tattu balakena vastradi 
nibadhasuvarna nayaneapyajna-nath suvarnasteyamityuktam tatsteyasabdar- 
thapadujnanenaiva. Parakiye he drjavye tadanumativyatirekena yathestavini- 
yogarhatvapadesah steya ityuktam. Na ca tatra vastradibadhasuvarna- 
yathesta-viuiyogatva-padamasti ye tasyapi steyam bhavet. Yadi tu jnate 
na samarpyati tadanim Jnanata eva steyatvamupajatam na tu agratah. 
Samarpane tu steyabhanna dosa iti. 

The fourth chapter deals with agamyagamana. The word gurvangana 
has been derived “Gurvi casau angana ceti" karma-dharaya samasat 
svamati-vacana evayam gurbangana sabdah. Na tu Guroh plus Angana iti 
sastisamasat sapatnimatrivacanopi. The author quotes the text of Samkha 
according to which Pratilomye vadhah pumsam strinam nasadekartanam. 
This is not prayascitta but punishment by the king na tat prayascitta bhidha 
nam kintii rajadandabhiprayam. This clearly indicates that prayascitta 
was a socio-religious chastisement whereas punishment was imposed by the 
courts of law. The last chapter deals with samsarga-prayascitta. Braha- 
hatyadi mahapatakinam samsargenaiva mahapatakitvam na tu samsarga 
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samsarginah Tena prayasattamapyctatprathamasamsargmameva The 
secret penances, purification and the diiferent kinds of specific austerities 
like the kriccra etc have been, discussed as usual according to the 
traditional treatment 

Sulapani’s Prayascittaviveka 

Siilaparti is one of the most authoritative and prominent Bengali** 
writers on the Dharamasasiras The earliest work of Sulapam seems to be 
his commentary on the Smriti of Yajnmalkya*' This commentary was known 
as DepakaJika It was translated by Oharpure m his Yajna\alk.ya along 
with the other famous commentaries like the Mitaksara and the Viramitro- 
daya Sulapam wrote several treatises on Dhannasastra which were collec¬ 
tively known as iht Sinritnneka The different parts were designated by 
adding the word vneAfl to the subject treated There were fourteen such 
parts containing the names ending m Mxeka Thus Prayascttta\neka was 
one of these 14 parts The Prayasaiimiveka was published by Jixananda 
in IS93 A D in Bengali characters In the present discussion I have 
used the Bengali edition translated and published by Mahamahopadhyaya 
Pandit Candicarana Smntibkuskana (5ih Edition), 1332 B S This 
edition also contained the famous commentary of Coiindananda on 
PrayascittoMieka This was not the only commentary on that work 
There are some uncerUinties regarding the personal history and the exact 
age of Sulapam** From the asailable data** Kane believes that Sulapam 
fiounsbed between 1375 and 1460 A D 

A minute examination of Sulapani’s Prayascittaxireka will convince 
even a casual reader that the author was unmistakably more realistic and 
objective than being merely academic and theoretical Sulapam s treatment 
of the subject also is systematic, comprehensive and exhaustive Thus 
Raghunandana did not exaggerate when he said m the preface of his 
work Pra>ajc/«fl Tattva” 


“ ’"JABS (l!15).pp J36-4! 

24 Gbosh s Hindu Law, Edition of 1917, Vol II, pp 550.554. 

25 Kane'* Hmory of Oharmasaiira VoL I, pp 395-96 

Shraddhakma 

copied at Benam m t94S a D ^ MS of the Prwjaiduaviktka was 

I’. P'trjiuaUataUTam tramlated into .a „ 
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Nibadhyante atra samksepat satam mudamabhipsata, 
Prayascittavivekadasanyajneyam vicaksanaih. 

There are clear indications that most of the topics have been discussed 
with special reference to their actual prevalence in the society. For 
obvious reasons, special emphasis was laid on the sins based on association 
and the discrimination between what should or should not be eaten with a 
particular attention paid to the Indian society, as it happened to have 
become after the advent of the Muslims. Hence it is no wonder that the 
traditional Mah apatakas and the Antipatakas were dealt with very briefly; 
but the Upapatakas and the Prakirna-kas had been treated most com¬ 
prehensively. Nevertheless, as usual, Sidapani referred to the various 
text-writers and the commentators and tried to give his own interpretation 
whenever deemed necessary. 

Sulapani-’' prefaces his work Prayascittaviveka with a very significant 
verse which runs as follows : 

Nitya srutyiiditasvadharmacarananudhyanahinatmanam 
Tattadvedanisiddha-karmanicayanusthannislhavataiv, 

Lokanam Kalikalariidha-kalusadlivamsarthainesodlnma 
Prayascitta-vivekainatra vidadhe Sri Stilapanih sitdhih 

The work was written by Sidapani in order to destroy the Kaiiage, 
the sins of people who are addicted to vicious conduct contrary to the 
vedic injunctions. He begins the actual discussion with a definition of 
Prayascitta. In this context, he refers to the off-quoted definition of 
Prayascitta, given by Angiras and the analogical explanation of expiation 
by Harita. For the explanation of papa^^, the author refers to the text of 
Jaimini. The reasons"® for sins also have been referred to, following the text 
of MamP° and Yajnavalkya. 

28 As it will not be feasible to discuss and examine the details of the entire content of 
the work, wi'hin reasonable bounds, in course of the present thesis, we shall remain 
contended only referring to the salient points. The general principles and notions 
concerning prayascitta have already been discussed in the foregoing chapters In 
order to avoid repetition, the traditional texts and quotations will be avoided in the 
present chapter. It does not require any re-iteration that volumes may be required 
to deal with the subject-matter covered by the prayascittaviveka if the details are 
to be discussed. 

29. Vidhayali papasattam vodhayanti. Tatfia Cangirah: 

Udgaccltan yadvadaditya stamali sarvam vyopahati 
Tadvat kalyanamatistliari sarvam papam vyopahati. 

Papamcet piiriisah kritva kahjanamabhipadyatc, 

Mucyate patakaih sar\aih mahabhrairiva candramah. 

Kalyanam prayascittam—Prayascittaxivekah, p.S. 

30. Athendriyarth-prasangam vinapi damsabhisapatt drisyatc yatha Mandaxyasya 
caurabhi-sa papurvam stilcni patanam. Tat ha laksa-samkhyajanaraksitasxjapi 
Panksitasya Taksakena damsanam. 
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Sulapam also refers to the controversy noticed by the Gautama 
Dftarmorufrfl whether there should be any expiation at all Etenaucarya 
vrayascittamanustheyamiti nirni/om’* Then a reference has been made W 
the intentional and unintentional commission of sms Kamata ityajnanak 
Titaprayascittena jnanakritapapapagamo na bhavaii kintu \ya\aharyaia 
motra Bha\adeiastu sanatra mritah suddhimavapnu\adtit darsanadatra 
v)a\aharyatam\acanam nindaTtkant\aha The first thing that a sinner 
has to do is to approach the Panshad for receiving instruction with a view 
to performing prayascitta It will be a sin on the part of the learned 
Srahamtns not to give necessary instructions The texts of Angiras are very 
emphatic on this point There are different ways of expiating sms In 
case of himsa, gift** has teen regarded as the best penance Khyapananuiapa 
dhyayanapranayamadhyanahomanarayanasmaranakirtanasnanadinam papa 
sodhakaUamuktom Etesu esa yallaghu tat laghuni pape yojyam 
yatguTu tad guruni As regards open and secret sins, a great discrimma 
tionhas been made Prakasakntaprayascttiasya rahasye umsabhagadayo 
bodhyavyaiti Sms have been divided into nine classes** and they are 
greatly determined by the castes of sinners and the sinned concerned 
VarnoMsesarundatisayattham gaunant mukhyam mahapalakamaha Cyavanah 


Having discussed some of the general principles regarding praya- 
satta, Suiapam discussed the different kinds of sms beginning with the 
great ixm^Mahapatakas The treatment of Sulapam is as systematic as 
logical He has first of all described the sms and then he has explained 
the necessary penances for them as enjoined by the scriptures 

Reference has been made to the texts of Yoma, AngiraSy Afanu 
Taynavu/ijo and the Ktrnu Puroffd regarding the means of expiating sins 
They are Khy apananutapadhy ayanapranay amadhyanahomanaray ana 

smarana-kirtanasnanadinam papasodhokatxam uktam Elesxexa yallaghu 
tat faghum pape yojyam yat guru tad gurnum^* Sins again may be open or 
secret prakasakriie pape xratarif mukhyam ro/joj^akrire japadinP* 

J1 Reremce has been made bj Sulofom to the Papakarmaphalanttrlltl and the 
enumeration of the different kinds of hell 


32, Aloratrlsatra ryoyeno arihaiaditapapaksayakamna prayazcittam kaTta^yamlti 
nlrrntem Yadyapt papakarmanimiilarafah adhtkaramaha Brihajpatth Vlkita- 
syananus lAonai pratlsiddha n/ievomif pra'jasetilam yai kriyale tannaimnitkam urjate 
Tathapi dtajorewifagamjamaaatrai Atrajateitnai *am\alitadhtkarah Alaeva 

Jaralah kamyenam rrapholarihamca dosaghaiarthameva ea Atak kamyam raiiriiil- 
Lem rrtOosriiiomlH 


33 Arlanam margamananam prayaKltlan ye dvijah 
Jananlo m prayacehanil teapi taddotabhaginah 
Anarettath anakutath apttUaheoiva tomsadi 
Praiozcittam na vaktavyem lanadbhtTapl iolpateh 
I or putryamaddhrltt vipre mriyamane Jeladtsu 
Tat puryam tatUe papot prayascftiastu manave 

34 lUmiayama danameva mukhyam Vide the Bhavltya Parana Mana. Samvarm 
YamaandAngfrat According to Samverta Ntranydanam godanam bhumidan/m 

lathairacanasaTaniyarupepanlmahapatakaJamapI » umldanam 

35 Vide ante Chapter 111 

36 Accordin* to CcafomopenaBeeishcniWbo heavy erheht accerdm* .i, 

cU'ae%\a-EnaillathunUaghur,igurant guranW This v,ew h« LI 
tl,eWr«/>«rc«a.theB*oWryoP.von«„dtheAroAoiWfl. by 
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The actual treatment of penance is started with Brahmicide—its 
nature, variety and abetment.®’ The actual murderer and the different 
kinds of abettors are equally guilty of the sin of Brahmicide. This has 
been analogically extended even to the killing of a beast. The text of 
Foma®® is very interesting. Intentional Brahmicide can be expiated only 
by death. Thus Angiras says : 

“Sariram na dahed yavad Brahmaha papakrittamah 

Tavattasya na sudhih syat Bhagavan Manuabrabit” 

In this context Sulapani explains the words tantra and Prasangd, 
The first term has been explained as Bahuddesena sakridamisthanam ' 
tantrata.^^ The latter has been explained as— Ekaphaloddesena sakridanus-, 
thana aparaphalasiddhau prasangah. 

After having discussed the great sin of Brahmicide, Sulapani deals 
with the great sin of drinking^^ sura, theft^® of Brahmanas’ gold”, the, 

37 Devala also says ; 

Prakasa~uktam yat kimcit vimsabhaga rahasyake, 

Trimsadbhagah sostibhagah kalpyojatyadya peksaya- 

Elena Prakasakritaprayascittasya rahasyavimsabhagadayo boddhavyah. 

38. Atra naraniaravyapara vyavadhyanena vadhanispadakalt karta yasca kartaram 

' karayati sa prayojakah. Sab apt dvividhah ekah svatali pravrittameva padotim 

vetanadina vadhartham pravartayati. Aporah svatah pravrittameva mantropayopa 

desadina protsahavyati. Anumatidata anumanta. Amimatisca dvividha . vadhasyo 

palayanadivirodhakah anugrahakah uddisyatte sati hantiirmanyutpadakonimitll . 

Prayojakadinam caturnam vyavahita hanakaranat avantaravyaparaprakarabhedad 
bhedah. Atah pancavidham vadhitvam. Jikanastu trividhamaha. Svatantrah karta 

tat prayojakahitiisceti paninisvarasat . Ataevapaslamba vacanattividhameva 

vadhitvamiti atah saksat hantureva prathamamabhidhanatasyaiva nisadhah syat no 
tit paramparahantunti nirastam taccintyam. 

39. Anumanta visasita nihanta krayavikraye 
Ghatakah sarva evaiti samskarta sasta ucyate 
. Bhokia tatra tu saptama iti. 

40. Atra Bhavadevena vyakhatam iyamili dvadasavarsikariipaniskritirnasti. Marana- 
rupa vidyate ^va na iyamityaiie na prakritatvat Snkarena kamatab iti Jnanayukto 
kamanaya prayascittabhavah. Kevalakamanaya tu maranamiti vyakhatam. 

41. Ato bahuddesabhavannatantratayiigapadanckabrahmana \adhokta prayscitta 
bhedasyasya ekabrahamanavadhe anuktatvacca kramasah krite tu papabbedat 
samanaprayascitte tvat kshamavatisti drislantena tantrataiva. Atah kramasah kriti 
Brahavadha tantrina prayoscittamiti bahunam svarasah ataexa sriramayana kamo 
krite Bavanakumbhkarnadivadhc selubandhe tantrcna Raghaveua lingapratistha 
krita. Tatha Ytidhisthirenapi Bhisma Dronakarnadyanekaguruvadhe tantrcna 
svamedhoh kritah. 

42. The word Pana has been defined as Pananneadravibhutasja bhyasabarchsa ca 
kantbdesadadhonayanam na tu taktrama tra pratesah. 

43. Prayascittam ca pahritadravyam svamine datva karaniyam. 

, The Bhavisya Parana says : 

yadyasyapahritam dravyam tattasyaiva nhedayct, 

^Prayascittam tat ah kuryat e\am sitddhimavapnujat 

. Rajna baladanayane tu dan datapaso sn.uccayamah. 
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nolation of the preceptors’ bed** and lastly the sm arising out the associa 
lion with four mahapatahs The different kinds of sura and the 
prohibition on their drinking have already been discussed at length in a 
previous chapter dealing with sms and their classification Next to the 
discussion of the mahapatakas, we have got the discussion of 
by Mahamahopadhyaya Sulapani The discussion of the anupatakas is 
rather brief, anupatakas have been described by him as analogous 
mahapatakas entailing the same expiation as the latter —"Tatra Mahapataka 
to tulyam papam anupatakam \akzyamanamaninacanat anupaiakasamjna 
an\artha\ataccaatahanusadnsye\artatetena mahapatakasadnsam 

papamanupatakamityarthah For the enumeration of the different kinds 
of anupatakas, Sulapani relies on the texts of Manu These anupatakas 
also have been described and discussed m details in one of the foregoing 
chapters There are four kinds of anupatakas corresponding to Brahmicide** 
sura drinking, violation of gurus’bed and the theft of gold belonging to a 
Brahmm Th^ere is no anupataka corresponding to the maha pataka arising 
out of their association 

"Anntamea samuikarsaitt samutkarsammitiam \acakriyaya va 
anyatka pratipadanam yallia Sudrasya Brahmanah ahanuti \acanam 
yajnopaMtadharamca athata parasya parasya samyag jatnidyasamut 
karst sett nayam na Brahmana ca kimctt apyayam janiia ityanriiayacanam 
Brahmahatya samam samatvena d\adasayarsikaprayascitianimiHam 
etacca jnanatyantabhyasaiah Etamuttafa\acond\aye opi rajant ca 
mrdosasya dosakhyapanam gurosca janmadatumnsabluyogah 


Brahmojjhateti •— asacchastrabhnogendadhilaredaMsmoranam 
Vedaninda arihatah granihatasca Suhrtdxadho BrahmanayyaUrtkta 
mitrabadhah Garhuannam antajannam garhiadyam chairadttayoTjnana 
puryakam abhyasena bhaksanam surapanasamam Brahmojjham lU la 
palhah kalpalarau tu garhita na dyayontt palham kriUa yyakhyaiam 
garhitam sasira pratisiddhamapi lake atyantanindnam Anadyam lasunadi 


Tma Tuyertiosl€\apade samaste totyapi timgasandehe samjna ridhl tarthataitaya pan- 
tnita hemadek pumhngadhirapi <ttoh ponmitahtmapaharo ntakapaiakam no jatimairo 
pahara iii 

45 Atra kamalah ityupadanat akaniakritf Iraltarstltam mahovratam sarrassadanam la 
karonlyamili karla rjata bahulyat Iranarslkamapl dradoiaxarslka somanarmdantlil 
Brahmatadkapravastitladarstiameta Tae-oturthakala harairena iardhaTOrsopaxasai 
tardkarat saranakiena ea caiurramkaprofaratyasamam etal sagunabhlgantri 
itjapam turarnasfeje Srimefiaderopodoth tagunavlta yalvena ryarasHiiiatTai 
4S. Sahasoruua has b«en explajoed by Sulapani as ekapamkubjojanam He further 
contends InaX—sakahhoJanam ekapamAilbhoJanam taghasamtarga sahaearyat—kd. 
jitamjnaH Uyaiwaipi papabhwittH ayagamyatr H w *a,d na puna papavyakie 
rasrayatyagena asrayantara tambandhah nmbharait 


AccmiiotioCoulama—TaiieaiKlamtatfuteaTennJiiolra tacehabdena purtaklapallia 
tyapinah apt trahanam Etamta Marmaeane tarnjargaseapi loth seheil laeehabdena 
rrekromryamena roJ^g^tapl FcraaaraMddaksporat tu taghutara samaartreZ, 
tatha-ncereiuyemtaiurtha iemaargf namapi papam tyoditl ttnna \yasadhaeon, 
trillfO jamsarst parytcniem prayarlna darjenat y^oaitacont 
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Niksepasya Brahmanasambandhinonaraderapaharo Brahama- 
survarnasteyasamah. 

Sayonyasu sapindasu matripitriyonisambandhasu kumarisu 
Brahmanakanyasu antyajasii Candladistrisu sakhuh savarmamitrastrisu 
asavarnapanigrihitasii aurasetaraputrastrisu va retahvisargah yastam 
gurutalpasamam janiyidi. 

The discussion of upapataka by Sidapani has been most com¬ 
prehensive. It begins with the enumeration of the 50 kinds 
of upapatakas as mentioned by Manu. The other vpapatakas that have 
been referred to by Sulapani have to be traced in the other texts of the 
Smritis ~ Anyani copapatakani smrityantaresii anusamdheyani. Cow-killing 
is the first and the most important of the upapatakas. The penance for 
three months on the part of Brahman cow-slayer according to Manu is 
regarded as equivalent to t,velveprflyn/7flt;w while according to a greater 
number of writers this penance is equal to 17 prajapatyas, the dakshina 
being the same in both the cases, namely, ten cows and one bull. The 
anukalpa for these 12 prajapatya is ten milch cows which are again equal 
to gold etc. purchasable with 36 kahanas. The penance for cow-killing as 
usual differs according to the caste of the owner of the cow, the caste of 
the killer and presence or absence of the intention for such killing.^’ There 
is some difference between Sulapani and Raghtmandana regarding the 
Prayascitta for killing a cow by not properly maintaining her.'** 

With reference to the killing of a kshatritya etc. Sxdapani refers to 
the texts of Manu, Yajnavalkya, the Bhavisya Purana, Apastamba and 
Satatapa and concludes by saying that Evamadini anyany utkarsapa 
karesa pratipadakavacanani Brahmajatitvavritlasthatvat vriitastha 
tvavidagtadiyuktatvayunktatva kamakama kritatva vyavasthaya vydkhayani, 
etdcca savarnattama varnakrita Ksatriyadivadhavisayam.*^ 


47. V\6e Prayascitta viveka. pp. 163, 169, 170, 173. 

48. According to Angiras :— 

Rodhane bandhane caivajojane ca gavam ri'jah 
Utpadya maranam vapi nimittau tatralipyate 
Padamcet rodharadhe dvau padau bandhane caret 
Yojani padahinam svat caret sar\em nipatane 
Angitsthamatrasthaulyena bahumatra pramanatah 
Sardrasca sapala'adca dandetyabhidhiyate 
Asmadurdha praharena yadi gam rini patayet 
Dvigimantii bhavettatra prayascittamiti sthitah. 

Cf. the texts of Harita, Farasara, Sainvarta, Kasyapa and Vyasa. According to 
the commentator Qovindananda, Gomutrana samapannam gomutrena nispaditam 
ya\akam keralam, gomutra k\athamayamcva rajrakhya na tu gomutra siddhayavaka 
statra masaike dhenudvayasoktarat rajraxrate tu masaike dvadasa dhenova ilu 
vaksyanti. 

49. In the yajravrata for ten nights Sulapani has prescribed two kaipas. One kalpa is 
equal to one prajapatya and the other kalpa is equal to 4 prajapatyas. RaghU' 
nandana does not recognise the second. The custom of the country also recognises 
only the first kalpa according to Mabamahopadhaya Candi Caran Sritnirtha. 
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The penance discussed by Sulapani is pratilomajatadnadha 
prayascittam Herein he begins wilh the texts of Yajnmalkya SamkhaU 
khita^^ and Artgiracs^^ and concludes by saying etacca sarvosadharanam 
atae\a Sudrak adhikarahinah api masena nena suddhyatituktam Antyajasca 
ka natadayah, manuktantyajagamane ca retahsekat purvam jneyam 
bhojane ca sakrit jnanatah itt Regarding the killing of women of different 
castes Sulapani refers to the texti of Harita, Manu and Yama and 
summarises the whole position thus Elena Brahmamvadha sadvarsikam 
vratam tadasaktau dhenunam na\atirdeya ksatnyavadha tu tranarsikam 
asaktau panca cauaum sat dhena\o deyat Vaisyasudradnadhe varsikam 
asakiau pancadasa dhenavo tanmulyam va etacca kamatah akamaiah 
tadardham etaccotumavarena satmarne ca karamyam Adhatne tu uttama 
varnaya dtigunadikam karyam stri bala briddhanamardham “ 


The Prayascitia for misbehaving women “ has been separately exa 
mined The next upapataka that has been examined by Sulapani is the sin of 
killing an embryo “ The penance for this offence has been described by the 
author thus Vratapadoapadanant jnanata tdam ajnanatah tadardham tena 
jnanakrite Brahmangarbhaxadhe dtadasavarsikam Ksatnyagorbha 
vadhe tranarsikam Vaisyagarbhaxadhe sardha\arsikam Sudragar- 
bha\adhe navama rnasikam dhenusam kalanamapyu haniyam Having 
discussed the penances for killing the Ksatriyas and the like, the 
persons bom of the pratiloma women of different castes, the misbehaving 
women and the embryoes, Sulapani next goes on to exam me the sms of and 
penances for killing different kinds of animals like elephants and horses, 
goats and sheep, cats ” and rats, different kinds of aquatic animals like 
hshev etc the creatures having bones** and the creatures having no bones. 


50 refer! to ihe texts of A/a/ii, Yajitotalkyo Apastamba ibt Bhatsya Purant 
aaitbt Brahma Purana He aijo makes a discrimination between the unquali 
Sedkiairlya, yairjayas and Sudras 

51 Apakrlslah pratilomajah hfagadhajoga tadayah Etacca Jnanatah sravesam anyonyapa 
kriila vadhe buddhl p'lfvake Candarayanarnm 

52. Sarraniyajam gamane bhojane vampratnapane 
Parakena Vliuddhih tyat liyangirata Matt,am 

AccofdiDg toFyajo the killer of a Brahmani shall observe the penanCe for 
killing a lalsya This according to Satapani applies to a Brahmani who has 
misDehavcd with a Brahmana 

54 AtahtavarnavjabhUarlat brahmamvadhe Brahrnanatya kamatah sanmatikam vratam 
l^atoktaadhenavah tanmulyam vabajabriddhodinam ardhadtkam Prayojaladlnam 


” f. S n ^ ir ‘hat has been offered by Sula 

Sirfine O ihel lt «He embryo is ascertainable, the penance will be 

awrd ng to the killing of the male or female of the caste of the woman concer- 
s unascertainable, the penance should be for the heavier 
•"'•1= »»= Th. doubt .,',0.1 ,h. 
“"'‘‘‘"S “I’ll:!, b.o.fi, of doubt ,oo. ■■ 
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topic of killing Sulapani concludes by reference to the destruction of trees®' 
and plants and the necessary penances therefor. 

The next penance that has been referred to by Sulapani is concerning 
the sins of breaking mandapas, temples, gardens, images®® and places of 
sacrifices etc. He refers to the various texts of Kasyapa, Visnu=^, Samkha- 
Likhita, Manu and Katyayana. The next topic is Abhicara and the expia¬ 
tion therefor. Abhicara has been defined as Parahimsartliam homa japadi 
karma. The portion of Mann’s text “tribhih kriccraih visuddhyati” has 
been explained by Sulapani thus. One who sacrifices for the vratyas shall 
perform the prajapatya; one who attends cremation for money shall per¬ 
form Santapana and one who practises abhicara shall observe atikriccra. 

The treatment of penances for eating things which should not be 
eaten occupies a very prominent position in Sulaparii's Prayascittaviveka. 
.The reasons were obvious. By that time the Muslims had made their 
appearance in the country and all contacts and associations with them were 
scrupulously avoided with the result that many foods, drinks and social 
dealings had to be restricted. About the time of Sulapani extreme efforts 
were made to keep the country free from the ways and habits of the 
foreigners. Many additional restrictions were being imposed and the ori¬ 
ginal restrictions were being tightened. The Bhavisya Puranana enume¬ 
rates the six general kinds of things which must not be eaten ; , 

Jatidustam kriyadustam kalasrayavidusitam, 

Samsargasrayadustamca Sahritlekham svahhavatah. 

Commenting on the text of Visnu prescribing a Icriccrapada 
for eating what should not be eaten. Sulapani contends Abhojya- 
bhaksayoh pahapakvarupatya bhedah etadantantyalagliuvisayam. 
Kriccrapada-dvadasapanadeyah. Samanya prayascitiamidam visesapray- 
asciita, nirdise bodhyam. Having dealt with the general prayascitta, 
Sulapani deals with the special forms of prayascitta for eating rice from 


57. Tattu nanantum^acanesu pasupaksivadhe Sudrahatyarraiam sruyate tat kamatah 
atyantabhiasavisayatn. Anyani ca samanyavesesoktani gundaghuprayascittant 
hanyamanavisesasakrtdabbyasakamapeksaya yojyani. 

58 Manu and Visnu have provided for tapta kriccra and atitapta kriccra by drinking 
barely gruel for three days in the sins included by the matavaha category. Accor¬ 
ding to Sulapani the gravity of the penance should be determined by the question 
of habitual and constantly habitual action. 

59 According to 5«/o/ian/as the destruction of trees and plants is included within 
upapatakas, the penance meant for a Siidra must be half that meant for a Brah¬ 
min. In this connection 5u/o/'an/refers to the texts of Yama, Manu, Samkha, 
Tajnavalkya, Vasistha and Visnu. 

60 Sulapani refers to the text of Kasyapa which enumerated the objects of the sin. 

Vapikuparamasetusabhatadagayajnavipradevatayatanabhedena, prayascittam 

Brahmanebhya nivedya, catasra ajyahutirjuhuyat. 

61 Devalayastu svalpa mrinmayapujitojjhitadevata pratimabhedena itare de\ata bheden 
tu yadyapi noktam tathapi dandadarsanena kalpantyam. 
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the Sudra^^ the Candalas*^ the aniaxajas like the washerman** etc the 
Kcpalikas^^ and the rice which is not to be eaten generally*' 

Sulapam next goes on to discuss the pravascUla meant for eating 
nee touched by Candalas and men fallen" for eating without a bath having 
been touched'* by a fallen (Panto), for eating the nee touched by the 
Sudras etc or when some insects'* have fallen for eating nee cooked in 
{\riibapak\anabhaksana^), for eating meat of an ammal killed for 
nothing (Vrithamamsadibhaskano*'), for eating the meat that has been 
prohibited in general”, for eating beef etc” for eating the meat of swans 
for eating fish intentionally, for eating the flesh of the different parts of 
the body of the animal like the back etc, for eating meat on prohibited 
days'* for eating rice or pa\asa etc which was meant for the Gods but 


62 CommentiDg on Ihc text of Manu, Sutapanl says — 

Tenajnanalah sakut Sudrannobhojane Itiratramabliojam 

tadakuau eoturiimsaiipanalabkyam kamcanadt deyam jnanatoh sakrtaasane 
pra/apatyam According to Panara if a Brahmin takes the rice of a Sudro 
at the tune of distress he should recite the Lrupada mantra hundred limes 
of the rice is taken with knowledge, if it is without knowledge, mere repentance 
will be sufficient to remove the sio Cf the text of Mami on this point 

63 1 he seven oniyaiasanins have been described by Angnat of Iht texts of >'asistha 
Visnu and Manu 

64 Commenttog on the text or,4posro/n^o providing the Co'idrayana tor the expia 
tion of sin for taking rice from a washerman etc Suhpani nolds that, Jrattabhaae 
lUayametat Atra kateartodayah apt grahyah 

63 Cf the text otApttamba 

66 Aparesameabhojyannattam Smrltyantare anusamdheyam Cf the texts of Manu 
Yamo f irnu referred to by 5v/eponi 

61 Syobhatatah pani*akolahkunlh kriecrom prajapoiyom ladosaklau dhrnureka etodjno- 
natch ttod kunyadisfobhyase jneyam Tataseetl karfaryata sunyamasofanavasa 
prajapatyaoh samyameva etod sakrldasane cbhyase Irafrilll ruhonlya jnanataseo 
Rajakadinamtu Candalannabhakianaprayaselttardham Apastambadlvaeanat 

6g According to Palthinast if a man eats rice without a bath after touching a great 
sinner, iie must observe the laghutaptakrleermrata Sulapanl says that 
if a mao eats nee without a bath after touching a Candala he will have to observe 
the penance of having touched a great sinner 

69 Vide the texts of Jatala and Yama, 

70 According to 5crorflpo to cook only for oneself without offering it to the Gods 
the ancestors and the guest IS known as •riihopeka The penance meant for the 
eating of such rice u In take ghee after three Pranayamat 

71 It IS oot a sin according to Menu it meat and fish are taken first offering them to the 
Gods or the ancestors According lo Chagaleya prajapaiya is the penance for eating 

rrilhamanao 

72. Cf the text of hfanu Tatrasaitena ealurvtmsall Panadeyah *tad)nanatah fokrid 
Inaradlna tu draigunyadikam. 

73 Sec the text of Wflr/ro According to .SamoRiM prajapaiya is tbc penance for one 

who eats beef only once thrnUgtugBorance See the comments of on the 

texts of Parotora Samkha Vftnu and Ya/naraUya 

74 According to Sulapanl neat IS piohibiled on the Caturdasl Auaml Ammtatya 
piffidrraandSamktaniliiyt Cf The Vltnu Parana 
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which was not actually offered to them^®; for taking sweet rice (mis- 
tannam) alone without sharing the same with any children or relation’', 
for eating a stale thing Paryusita suktaabhaksana’’’ anything which has ■ 
been made impure on account of word etc,’® for eating in a vessel • 
used by the Siidras or a broken brass-metal pot, hir eating garlic 
etc,’® foreating rice in a house where there has been osawca on account 
of birth or death" etc; for taking rice on the occasion of ^ 

sradha etc®’; for eating ghee etc. directly offered by hand or a ’ 
Sudra^-; for eating without acamana and without observing silence, for 
drinking without acaman^^-, for eating without having the sacred 
thread®^ on; for eating semen, urine and stool"; for eating earth etc", for 
eating honey, meat etc. by a Braltacarin; for taking any food having discar- ’ 
ded the Gods; the guests, the servants etc®’., for taking rice which ha s been 
rendered impure on account of its contacts with bones etc®®; for ta king 
rice on the occasion of the domestic rites like the Punsavana and Shnan 
tannoyana etc®"; for taking rice on the occasion of Jatasamskara etc. for 
taking rice while semen, urine and stool are discharged"; for taking rice 
while the news of an asauca is heard at the time of eating®’; for eating with 


75. For details see the texts of Yajnavalkya referred to by Sulapani the flowers and the 
fruits of the trees that grow on impure soil will be regarded as pure. 

76. Sulapani says Atra prayasdttavUesasravanamaikakimistannasnati iti srutideso' 
carat ikramaprayascittam. 

77. Commenting on the text of Visnu, Sulapani says that Tatha dadhivarjyam kevalam 
sarvasuktani. Tenasnehakta paryusitasane suktabhaksane copavasah kartary-a 
etadajnanatah. Elena Kanjikasamdhane, abhaksyameva suktamca kevalam abhaksyam 
dravyantaramislritamca haksyameva. 

78. See the text of Samkha. 

79. The details have been given by Yajnavalkya, Harita, Devoia and Manu. 

80. For the different penances, see the comments of Sulapani on the text of Manu, 
Yama and Samkha, 

81. Commenting on the texts of Samkha and Angiras, Sulapani says that the Brahmins 
who take the rice on the occasions of the different Shradhs, have to observe the 
vrata of Candrayana. 

82. Vide the text of Vasistha, Yama, the Bhavisya Parana and the Brahma Parana— 
Santapanca dvyahasadhyam, .atraika puranam deyain. 

83. Commenting on the texts of Samvarta, Satatapa and Laghu Harita, Sulapani refers 
to the penances in the form of reciting the Cayatri 

84. For eating without a sacred thread on, the penauce for a Brahmin is to bathe and 
keep fasting for a day after uttering the Goyatri for one hundred times. 

85. Vide the texts of Yajnavalkya, Brihaspali, and Gautama and the comments thereon 
by Sulapani. 

86. See the comments of on the texts of Fyosp and Laghu Vi,nu Cf Also ihe 

texts of the Brahma and the Bhavisya Parana. 

87. In this context Sulapani refers to the text of the Markandcya Parana. 

88. The penance for such a sin has been detailed in the Brahmapurana. 

89. For details see the texts of Apastamba 

90. Cf. the texts of the Brahma Furnna, Apastamba and Briddha Satatapa. 

91. Vide the text of Briddha Satatapa. 
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t blue coloured cloth** on for eating one’s own remnant of food 
(ucchjsta prasana*^), for eating the remnants of the Brahmins etc** foi 
eating the remnants of food left by cats and crows etc*® and lastly for 
taking nee m an impure line or in the line of the Sudras {Kutsiiapamkii 
sudrapamUibhojana**) 


Having discussed the different penances for eating different things 
which should not be eaten, Sulapam next goes on to describe the different 
penances for the different kinds of drinks under different circumstances 
Thus he examines the Prayascitta for dnnktng water from a pot containing 
fura**, for drinking water from the well or pot of a Candala*^, for drinking 
water and milk touched or cooked by a Candala, for drinking water from 
a well dug by the Antyajas, for dnokiog water from the pots of such 
persons, for drinking waters of the Sudras, for drinking the water left by 
some one else after drinking for drinking water from the vessel which is 
used for drawing water out of the well etc** for drinking the water from a 
well which has been contaminated with stool and urine, for drinking the 
water of a well which has been rendered impure coming in contact with a 
dead body and for drinking water and ksira which are otherwise not fit for 
drinking 

The next topic that has been discussed m the Prayascittan^eka of 
Su/apant concerns the different kinds of Prayasctiio prescribed for the 
theft of different articles and animals The discussion begins with the 
theft of paddy etc as based on the text of Afanu Su/opani contends 
••Ta/asca Brahmana sambandhinameiasam Brohmanakarinkapatara idam 
prayascittam Tat kariinke apt ksatnyadhanadyapahare laghutaram 
Ataesaaa evo Hinadad dayamadau syoUathabhe somadap) Asatnbha\e 
ttadadiia \iststadapi dharmikat. iti pangralmese sodgurut\am darsayati^^ 
The other articles and animats that have been treated as the subject of 
theft arc servants, maid servants etc***, molasses, cotton, ghee etc*®*, 
92. Seethe text of SdmitAa and the comments thereon 


93 


94 

»3 

90 

97 

95 

99 

too 


101 

to: 


According to ^u/dpenr for eating the remnaot of anybody excepting the preceptor 
a double penance has to be performed oo the basis of the lexis of Vtniu and 
5<irafapa 

For taking the remnant of a food, the penance of a JCralrfya is 4 panaa 

of a Vahya two Panas There is do penance for a Sudra for this 
See the teile of hfattu and Samkka for detaib 


Reference h«e been made to the teal, of .4n;irai Vtjnu and Samkka 

Vide the texts of M<in» Yama Samkhallkhita 

See the texts of A ptiflomba Derata and Satatapa 

Tot details see the text of Ugku Ilanta and the commente thereon 

Aeeording to • ttan who .teal, food eufficient for two meals shall base 

to observe there nights but when the food u miflle.ent only for one 

nval the penance sh^M be only for one night fa/opa/i/ also sajs— if! diikah 

abhoiana nlyamai drlkala bkajanecltaitnakarara Irlratram. Eka kaloMapahare 

ekaratrem pan catatToharaietl 

'■'"'"'rs.'t'*''tb, »rvu.l.,od Ih, o„.d-»r 

E.M.ho™.»dlh.,.urot„ll,.„dt.ni.. .1.. h.v. 
r J^iL; .„n .opp„,U,d bm„ Od.,™ 

leave, earthen veseelr, oor^jv and meat 
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straw, wood the means of subsistence^®* and the articles belonging to 

the Gods and Brahmins^^^. 

The next topic discussed by Sitlapani is concerning the Prayascitta 
for sexual intercourse with those with whom it is forbidden. The first 
penance in this context relates to the intercourse with a woman of the self¬ 
same caste not considered as one’s own relation. Thus the commentator 
Govindananda rightly remarks—Tfl/ro samniasvajanastngamaneti tatra- 
gamyagamana prayascitlamadhye ityarthan^^^. The next penance in this 
class is concerned with intercourse with the women of the Ksatriyas etc. 
on the principle of Anuloniya^"'’. Similarly in the next section the author 
■ has described the prayascitta concerning the Sudras for having intercourse 
with pratiloma women’®®. 

The penances concerning sexual intercourse are determined by the 
various combinations and permutations of the males and females of the 
different castes. The details having been described by Vasistha, Harita and 
Samvarta. In this connection the meanings of the technical terms like 
SairinP°^ and BandliakT'° have been explained by Sulapam and special 
penances have been ordained for such women. The other topics that have 
been discussed in the Prayascitiavireka in the present context are the pen¬ 
ances for vyutkrama marriage,’** indulgence in the cohabilation with the 
courtesans,**” sexual intercourse with the women in mensturation,**® absence 
of intercourse with one’s wife after courses,*** intercourse with the wife on 
the days of festivals ’*5 and the days of shradh intercourse during day 

103. Mann has enumerated the other articles to be included wjthin the class started with 
grass. 

J04. For the exceptions to the above text of Manu, see Samkha- 

105 According to Sumantu for the theft of articles belonging to the Gods and the 
Brahmins, the thief shall perform the prayascitta for theft and also shall recite the 
A ghamarsanasukta. 

lOG. See the comments of Sitlapani on the texts of Samkhalikhita and Manu. 

107. “Brahinanasya Ksatriaydigamane dvirarsikam padahmam Vatsyagamane, 
varsikam padadvayahinam sanmasika vratamiti yavat visista Siidra gaman eapyemm. 

108. Sitlapani summarises the different prayascittas in this connection basing his 
conclusions on the texts of "Vasistha and Brihat Pracctas. 

103 Vide the text of Yama and Samkhalikhita as referred to by Sufapani for the 
definition of the word svairini. The penance differs with respect to the castes of 
the persons concerned. 

no For the meaning of the word Bandhaki see the texts of Marti and Bracetas In this 
case also the penance is to bo determined by the castes of the parties concerned, 
lil. This tj'pe of marriage has been described fay Apastamba and Satatapa For the 
elucidation see the commentary of Sitlapani 
112 Cf the texts of 5omi'or/a and Apastaniba 

113. For the penance of this sin see the text of Samkhalikhita. 

114. See the texts of Fijiw and Brihaspati. According to the former, if the husband 
does not abide by the rules of menstruation within 12 days after the bath for the 
temporary unoleanliness, he must observe the penance which is equal to half of 
the prajapatya. 

115. The I'arn/m pi/rona and Affl/m have enumerated the days when sexual intercouibo 
with the wife should not be indulged in. 
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time“* the illicit intercourse indulged m by wives”’ and last of all inter¬ 
course with women of the Antyaja^^* class and KapaUka class The o^her 
prayascittas that have been teferted to by Sula/>ani in connection with 
sexual intercourse are those for the unnatural offences committed in respect 
of lower animals in general and the cows”* in particular The prayascittas 
for parnedana and parmtti also have been included in this context * 

The penances that have been referred to hereafter by Sulapam in his 
Prayascitta \i\eka are principally concerned with the different samskavas 
and the duties connected with the different Asramas The discussion starts 
with the penances that have to be observed on account of the sin of 
Vratyata This sin is given rise to according to both Manu and f^isnu by 
not being invested with the sacred thread within the scheduled age The 
different penances also have been detailed by the two above text-writers 
A\akirni is a Brahmacann who is guilty of sexual enjoyment Yalnavalkya 
and Angiras have prescribed the penances for the Avakirms It is also an 
offence to marry the daughter of one’s father’s sister’s daughter, mother’s 
sister’s daughter and maternal uncle’s daughter except where there is custom 
to the contrary An Agnihoin who knowingly forsakes Agm for period of 
one year has to observe the Candrayana, if he discards the fire for two yean 
he shall observe Candrayana along with Saumya krtecra and if be gives up 
the fire for a period of 3 years or more, he must observe Mahavrata for a 
year And if a man is without a fire throughout bis whole life, he small 
perform the penance which has been prescribed for cow killing A Brahmin 
again has to observe penances if he fails to pay the three fold debts to which 
he IS subjected from his sery birth It is also enjoined by the scripture 
that a Brahmin should not stay even for a day with an Asram Thus Daksa 
s^yi—Anasrami na tisthithe dinamekamapt duja, Asramena vina ttsthon 
prayascittayautsasan It ts also curious that a man sleeping at the time 
of the sunrise and the sunset”* has to observe penance A Brahmacann 
who does not observe the rules of has got to practise penances ”* 

This IS also true of a gnhastha unless he is suffering from any disease 
The last two offences in this connection arc the performances of sacrifices 
for those who are unworthy of them, in general and also for the Sudras in 
particular 


lie See tbe text of for 

in This ts&-very ■ignificaatproTUton (oriira>cu<’flla Males xnd ferosles srft eqnsUy 
liable to observe prayaseHia in ceee of iIlicH intercourse For details see tb# 
cotomentary of in hi* Fro>asniray|fetn p 355 

tIB See the text ct Samraria end thediecosnon thereon by SulaianI 

110 For the/>rojfl/c/ffa for unnatural ofTrnces vith respect to lower animals mcludlos 
cows vide the texts of VIsnu and SamkhottkhUa 

120 According to Setnkher in the sms €>f Partvtdana and Parhetti the elder and younger 
brothers, the daughter, the girer of the daughter and the priest incur patltya and 
each of them roust ohaerve the ptnaka rrata for one year 

121 ThelhreefolddebleareduetotheCods thesagwandlhe forefathers They can 

bo discharged respectively by aaenflee, vedie studies and production of a aon. 

122 For the penance# seethetexUof r/yiw and r«ma 

123. The detail, of the sm and the pooanoe Uve been given by Brihaspcii 

124. Vide the text of VUno, 
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Prayascitta has been enjoined for different kinds of praiigraha from 
different classes of people who are not worthy of it. Thus pratigrahas from 
the Sudras, ’’'5 the Ksatriya kings^"® who do not abide by the rules of the 
sastras, the antyajas,^-’’ the Candalas,'-^ the Patitas^-^ and the acceptance of 
Prayascitta articles have been characterised as expiable by different penances. 

■ Penances also have been prescribed for the Brahmins for adopting 
the occupation’®® of the Ksatriyas and ihs V atsyas, for accepting service”’ 
under the Sudras, for selling things which ought not to be sold,'®® for 
earning money by service or by music etc.’®® Prayascitta has been ordained 
also for various miscellaneous kinds of upapatakas such as visiting the 
condemned countries,’®® telling lies,’®® seeing Camialas etc. and the sun when 
ucchista, seeing Vastikarma, going in between two Brahmins or fires, 
censuring the preceptors or the Brahmins, cursing, shedding tears and 
observing funeral rites for suicides,’®® being forced to work for the 
Mlecchas'^^ etc. passing urine and stool without water, throwing something 
impure in fire and water, creating ill-feeling between the persons who love 
each other, showing the rainbow and the fire in ihc pa/asa wood, discarding 
a Brahmin after inviting him for some shiadh, constructing one s own 
dw'elling with the materials belonging to temples and also spitting etc.^ 

The Yatis have to observe penances like the Candrayana if they 
happen to violate the rules that have been enjoined for them.’®® The Vpni 
Parana a\%o specifically mentions the prayascittas for the violation of the 
vows. Vratobhanga penance also has got to be observed by one who goes in 


12 s. 


126. 

127. 


128. 


129 . 

130. 

I3I 

132. 

133. 

134. 


The text of Vyasa is very instructive in this conneolion : 

Dvijatibhyo chanam Upset prasastebhyo dvijottamah. 

Apt va Ksatriyat Vaisyat na tu itudrat kadacana. 

Vide the texts of Mami, Harita and Derala. 

The details of the classes of people and the penance have been given by Afnm/. 
See also the texts Mann and Sumantu for the various kinds of things whose 
pialigralia entails penances „ . , 

According to Mann 12 years' penance has been enjoined for those who accept 
unintentionally praiigraha from the Candalas etc. for 48 times. or inten ion 
pratigrahas of this sort there is not re-admission to the society of the Brahmins 
even though double the penance might have been performed. This obviously 
applies to the Brahmins. 

See the text of Brihaspari and the comments thereon by Sidapani. . „ 

Prajapatya and Candrayana ovo the penances when the service is meant for the 
twice-born classes and the budras respectively. 

In this context Sidapani refers to the texts of Yajnavalkya and Praceta. 

The different articles which should not be sold hate been enumerate in e ox s 

of Paithinasi, Cyavana and Harita 

Vide the text of Yatna and the comments thereon by Sulapam. 

Sindhu Saurastra.Soubir,Xho dwelling place of the Mheebas. Anga. Sanga and 
Kalinga are the countries visiting which there shall be penance except when 


135 

136. 

1.37. 


grimage. „ 

dothetextsofYamavaikya.Visnuand the Vtsnu Parana. 

IpL rites on the text of Devo/n which mentions the different kinds of mean 

: terofrrrd ^According to the latter, for the said sin on two 

calLs. the penance is fasting for a day. Half of this penance is lor the offence 
len committed only once. 




28 


The Law Review 


a conveyance earned by camels and asses Other similar offences have been 
enumerated by Yajna\alkya The next Prayascittas have been described 
for the sms which have been specifically characterised as jatibhramsakara, 
samkarikara, apatrtkara, mala\aha and the prakirnakas The last 
category consists of several types of miscellaneous sms as indicated by its 
very name They are for touching those who should not be touched, 
touching the Candalas etc when they arc ucchista, or touching them after 
besmearing oil and before bath, touching washermen, etc , touching ucchista 
carticlcs by an ucchista Brahmin touching each other of the ucchistas 
belonging to the selfsame'*^ caste, wearing blue and red clothes’** while 
performing some rites, touching onion etc, touching human stool etc, 
touching human bones, touching/furfrn touching each other of 

women of the same caste while in their menses, touching of the Patitas 
and the Candalas by women in their courses and living for one year with 
the Candalas in the same house 


Secret penance has been prescribed for secret sms As a matter of 
fact all conceivable sms can be divided into two categories—open and secret 
Accordingly the penances also that have been enjoined for them are open 
or secret This question has been critically examined at length in the fore¬ 
going chapters in general and the first chapter in particular The details 
have been avoided by Sulapani also in his Pra\ascittaviyeka Smnt’ 

yantaresu anusamdheyah ustarabhayakneka prastuyanie 


The details of the procedure for the observance of tbe vow VratOMdhl 
have been given by the sages Ja\ola and Laghu Visnu Thus tbe commen¬ 
tator CoMndananda commenting on the relevant texts of tbe Prayascitta 
Mieka remarks —Idanim Papaksayasadhane Prajapatyadivrata nirupitaieye 
prathamam tesam sadharanadharmmannlrupayait The \ratas like the 
Candrayana are no longer in vogue The nature and the types of the 
different classes of the have been enumerated by following 

the usual and the traditional discussion by the foregoing text writers and 
the commentators The usual vratas are prajapatya, kriccra, taptakriccra, 
saumya kriccra, santrapanam, mahasantapanam Paraka, Brahmakrriccra 
iratam, Candrayanam, Tulapurusa tratani, diadas, a\ar sika \ratam The 
treatment of the Prayascitta iireka by Sulapani is concluded with tbe 
Dhenvadtsamkalanam for the different vraus 


13S 

I3S Prakirna pravaseitta ha* bwn ra-aat for thoM ims for whjch on de6nito and 
specific penance baa been mentioned bj the »ages like Afawt, VlstamUra and Visnu 
HO Pee the text of AfcflB for the enutoerstion of the things or tbe animal# toachiag 
which penance has got to be performed 

Hi See the text* of tbe fra^fflo^Brona Bndffir/Aajparf According to tbe former 
Vechlsitnetha rtprena ripra spristosta tadrlsoh 
Ubfiou snaram prakurutah sadyera samahllah 

Commenting on tha text Sulapani ohaerrt* Tenadrayorera ueehistoyoranyaitya 
sparse snanacehuddhlh tadanna fyagedityarthah 
li2 Tbetext ofthe Bharitya Porona u verj emphatic ontbiapomt AUreligioo* 

happen* to put on a bloc or a red 

eloth at that time of performance 

^ ijarlta and Anglrzs The former ennmeratee the difiarent animal* 
touching whose stool* entail* penance 



FREEDOM OF RELIGION UNDER THE CONSTITUTION 


By 

D. Pathak, b.a. (cal ) LL.B. (gau), ll.m. (lond.), 
Barrister-at-Law, Advocate, Supreme Court of India, 

Lecturer in Law, Gauhati University, Member-Secretary of 
The State Law Commission, Assam 

A careful examination of the Indian Constitution will disclose the fact 
that nothing is more fully set forth or more plainly expressed than the de¬ 
termination of the framers of the Constitution to preserve and perpetuate 
religious liberty or freedom of religion, and to guard against the slightest 
approach towards the establishment of an inequality in the civil and political 
rights of Indians, which shall have for its basis only their differences of 
religious belief. 

The founding fathers of the Indian Constitution could not fail to per¬ 
ceive that a union of Church and State, like that which exists in England, if 
not wholly impracticable in India, was certainly opposed to the spirit of our 
institutions, and that any domineering of one sect over another was repressing 
to the energies of the people, and must necessarily tend to discontent and 
disorder. Whatever, therefore, may have been their individual sentiments 
upon religious questions, or on the propriety of the State assuming supervi¬ 
sion and control of religious affairs under other circumstances, the general 
voice has been, that persons of every religious persuasion should be made 
equal before the law, and that questions of religious belief and religious 
worship should be questions between each individual man and his Maken 
The Constitution, therefore, has not established religious toleration merely, 
but religious equality. 

The freedom of religion is a fundamental right and the provisions rela¬ 
ting to this are enshrined in Part III of the Constitution of India and to be 
found in Articles 25 and 26. These Articles are prefaced as Right to Freedom 
of Religion. The distinguishing feature of this right as envisaged in these 
Articles is that it is not merely tenable to the citizens but can be availed of by 
every pe-son residing in India whereas the prohibition against discriminatory 
treatment on ground of religion provided in rticles 15 and 19 is available 
only to the citizens. 

Article 25 guarantees to every person, whether citizen or non-citizen, 
the freedom of conscience and the right to freely to profess, practise and pro¬ 
pagate religion. But this guaranteed right is not an absolute one. It is sub¬ 
ject to (1) public order, morality and health, (2) the other provisions of 
Part III of the Constitution, (3) any existing law regulating or restricting an 
economic, financial, political or other secular activity which may be associa¬ 
ted with religious practice, (4) a law providing for social welfare, and (5) 
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any law providing that may be made by thj State regulatmg of restricting the 
activities aforesaid or providing for social welfare and reform 

Though clause (I) of Article 25 deals with rights of individuals, 
clause (2) of the same Article is much wider in its contents and has reference 
to the rights of communities, and controls boih Articles 25(1) and 26(b) In 
VeTikataramana’s Case* « was argued that the guaranteed right of a religious 
denomination to manage its own affair in matters of religion Article *o(b) 
IS subject only to public order, morality and health and is not subject to 
legislation contemplated by Article 25(2) (b) The Supreme Court negatived 
this argument and observed as follows 


"The answer to this contention is that it is impossible to read such li¬ 
mitation into the language of Article 25(2) (b) It applies m terms 
to all religious institutions of a public character without qualifica¬ 
tion or reserve As already stated, public institutions would mean 
not merely temples dedicated to the public as a whole but also 
those founded for the benefit of sections thereof, and denomina¬ 
tional temples would be compnsed therein The language of ihc 
Article being plain and ••narobiguous. it is not open to us to read 
into its limitations which are not there based on a prion reasoning 
as to the probable tntentsoo of the legislature Such intention 
can be gathered only from the words actually used in the statute 
and in a court of law, what IS unexpressed has the same value as 
what IS unintended We must therefere hold that denominational 
institutions arc wiihm Anicle 25(2) (bj ” 


A religion undoubtedly has its basis m a system of b-liefs or doctrines 
which are regarded by those who profess that religion as conclusive to their 
spiritual well-being, but u will not be correct to say that religion is nothing 
else but a doctrine or belief It has its outward expression m acts as well 
Article 25 not only protects the freedom of religious opinion but it protecis 
also acts done in pursuance of a religion and this is made clear by the use of 
the expression "practice of religion" in the same Arlicic A rcl’gu n may not 
only lay down a code of ethical rules for its followers to accept, it might pres 
cribe rituals and observances, ceremonies and modes of worship which arc re¬ 
garded as integral parts of religion, and these forms and observances might 
extend even to matters of food and dress Freedom of religion in our Con 
stitution IS not confined to religious beliefs only, it extends to religious prac¬ 
tices as well subject to restrictions which the Constitution iiselfbas laid 
down Thcieforc, under Article 26(b), a religious denomination or organisa 
tion enjoys complete autonomy m the matter of deciding as to what rites and 

oercmonies arc essential according to the tenets of the religion they hold and 
no outside authority has any jurisdiction to tnlcrfcre with their decision in 
such matters 

In M H QuareifiPs case* the Supreme Court has held that the 


I (AIR 1958 S C. 233 «t Page 267) 
2. (A t R 1938 S,C. 731) 
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sacrifice of a cow on Bakr-Id-Day is not an obligatory overt act for a 
Mussalman to exhibit his religious belief and idea and consequently, 
the prohibition of slauahter of cows does not violate the fundamental rights 
of the Mussalmans under Article 25(i). Agiin it has been held by the 
different High Courts that the acquisition of Wakf property compulsorily has 
nothing to do with the right of a Mutwalli to profess his religion, in legisla¬ 
tion affecting marriage, divorce, adoption, joint family and partition, and in 
the prohibition of polygamy oi bigamy as none of these are a practice based 
on religion among Hindus—there is no contravention of Article 25. From 
these judicial pronouncements it is quite clear that only those practices which 
are integral part of a religion come within the protection of Article 25. 

The right to propagate religion is also conferred by Article 25. Sub¬ 
ject to the restrictions which the Article itself imposes every person has a 
fundamental right under the Constitution not merely to entertain such reli¬ 
gious belief as may be approved of by his judgment or conscience but to ex¬ 
hibit his belief and ideas in such overt acts as are enjoined or sanctioned by 
his religion and further to propagate bis religious views for the edification of 
offers. It is immaterial also whether the propagation is made by a person 
in his individual capacity or on behalf of any church or institution. 

Article 26 of the Constitution guarantees to every religious denomina¬ 
tion or section, the right to maintain religious and charitable institutions of 
its own, including the right to own, acquire and administer property for such 
purposes. We have already discussed that the right conferred by this Article 
is subject to the same limitations as are found in Article 25. Though Arti¬ 
cle 25 (1) deals with rights of individuals Article 25(2) has reference to the 
rights of the communities and controls both Article 25(1) and Article 26(b). 
Here the “denomination” means a religious sect or body having a common 
faith and organisation and designed by a distinctive name. In Sarup Singh's 
case^ the Supreme Court has drawn the distinction between clause (b) and 
clause (d) of Article 26. Article 26 of the Constitution, so far as it is relevant 
for this purpose, says “Article 26. Subject to public order, morality and 
health, every religious denomination or any section thereof shall have the 
right. (a).; (b) to manage its own affairs in matters of reli¬ 
gion; (c) . ; (d) to administer such property in accordance 

with’law.” The Supreme Court says, “The distinction between clauses (b) 
and (d) strikes one at once. So far as administration of its property is con- 
cerned, the right of a religious denomination is to be exercised in “accor¬ 
dance with law”, but there is no such qualification in clause (b). In the 
Commissioner vj. L. T. Swamiar's case* this distinction was pointed out by 
this Court and it was there observed : ‘The administration of its property by 
a religious denomination has thus been placed on a different footing from 
the right to manage its own affairs in matters of religion. The latter is a 
fundamental right which no legislature can take away, whereas the former 
can be regulated by laws which the legislature can validly impose.’ Secondly, 
the expression used in clause (b) is ‘in matters of religion.’ In what sense 
has the word ‘religion’ been used 7 This was considered in two 


3. (A. I. R. 1959 S. C. 860 at page 865) 

4. (A. 1. R. 1954 S. C. 282 at pp. 289, 290) 
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decisions of thi^ Court* and it was held that freedom of religion in 
our Constitution is not confined to religious b lief only, hut extends to 
essential religious practices as well subject to the restrictions which the Con 
stitution has laid down urdtr Article 26(b), a religious denomination 

or organisation enjoys complete autonomy m the matter of deciding uS to 
what rites and ceremonies arc essential to the tenets of the re’igion they 
hold” Here the Supreme Court gms emphasis on the word ‘esseniial’ 


What IS the meaning of the expression ‘matters of religion’ contained 
in clause (b) of Article 26 has been spelt out by the Supreme Court in a host 
of cases to the effect that matters of religion in that clause include even 
practices which arc regarded by the community part of its religion In 
order that the practices in question should be treated as apaitof religion 
they must however be regarded by the said religion as its essential and integral 
part, otherwise even purely secular practices which arc not an essential or an 
integral part of religion arc apt to be clothed with a religious form and may 
make a claim for being treated as religious practices within the meaning of 
Article 26 Similarly, even practices though religious may have sprung from 
merely superstitious helufs and irev in that sense be extraneous and unessen¬ 
tial accretiot s to religion itself Unlc<s such practices arc found to consti¬ 
tute an essential and integral part of a religion their claim for protection 
under Article 26 may have to he carefully «cruiini<cd, m other word*, the pro- 
teetion must be confined to vuch religious practices as are essential at\o 
integral part of it and no other 


Recently the question involving the religious freedom came up before 
the Supreme Court for determination in the case of Sai/uddin Saheb 
vs Slate of Bombay* where Articles 25 and 26 have received a weichty 
interpretation Here the petitioner prayed foi a writ of Mandamus 

or a writ m the nature of Mandamus or other appropriate writ, direction or 

order under Article 32 of the Constitution against the respondent restraining 
It, its officers, servants and agents from enforcing the provisions 
of th** Bombay Prevention of Ex-communication Act, 1949, the mam 
operative section of which invalidates all ex-communicaiion of members of 
any religious community The facts of the case in short are—^The petitioner 
IS the head of a Dai-ul-Mutlaq, of ihe Dawoodi Bohras who form one of the 
several sub-sects of the Shia sect of Mussalmans Dawaoodi Bohras believe 
that since the 2Ist Imam went into seclusion, the richts, pow cr and authority 
of Imam have been rightfully exercised by ihc DaiulMutlaq, as the vice- 
regent of the Imam in seclusion One of such rights is the exercise of dis 
cipltnnry powers including the right to excommunicate any memb-r of ihe 
DawooOi Bohra community The petitioner alleged in his petition that the 
impugned Act whol y destroys his tight of ex-communicating any number of 
me Dawoodi Bohra community and the provisions of the Act violate ihc 
fundamental r ghl of the Dawoodi Bohras, including himself frcily to prac¬ 
tise religion according to their own faith and praciicc—a right guaranteed 
by Article 25 of the Constitution, and further that it violates the right of the 


5 (AIR 1954 S C 282 and AIR |95g S C 255) 
6. <A. 1 R 1962 S C 853) 
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Dawoodi Bohra community to manage its own affairs in matters of religion 
guaranteed by Article 26(b) of the Constitution. 

The case came up for hearing before a Constitution Bench of the Sup¬ 
reme Court composed of five Justices of the Court including the Chief Justice 
of India. The majority judgment held that the impugned Act was void being 
in violation of Article 26 of the Constitution and therefore allowed the peti¬ 
tion. The minority judgment was that of lone dissenting judgment 
of Hon’ble Chief Justice Sinha which is to the effect that the 
impugned Act does not run counter to the religious freedom 
guaranteed by the Constitution. The Hon’ble Chief Justice observes in his 
minority judgment that the expression ‘matters of religion’ in Article 26(b) 
and ‘activities associated with religious practice’ do not cover exactly the same 
ground. What are exactly matters of religion are completely outside State 
interference, subject, of course, to public order, morality and health. But 
activities associated with religious practices may have many ramifications 
and varieties—economic, financial, political and others as recognised by Arti¬ 
cle 25(2) (a) Such activities, as are contemplated by the clause aforesaid 
cover a field much wider than that covered by either Article 2.5(1) or Article 
26,'b). Those provisions have, therefore, to be construed as to create no con¬ 
flict between them. We have, therefore, to classify practices into such as are 
essentially and purely of a religious character and those which,are not essen¬ 
tially such. The impugned Act is intended to do away with all that mischief 
of treating a human being as a pariah, and of depriving him of his human 
dignity and of his right to follow the dictates of his conscience. Then the 
learned Chief Justice held that the right of ex-communication is not a purely 
religious matter and therefore the provisions of the Act do not infringe the 
religious freedom. 

But the majority opinion is to the effect that where an ex-communica¬ 
tion is itself based on religious grounds such as lapse from the orthodox reli¬ 
gious creed or doctrine (similar to what is considered heresays, apostasy, or 
chism under the canon law), or breach of some practice considered as an 
essential part of religion by the Dawoodi Bohras in general, ex-communication 
cannot but be held to be for the purpose of maintaining the strength of the re¬ 
ligion. It necessarily follows that the exercise of this power of ex-communica¬ 
tions on religious grounds forms part of the management by the community, 
through its religious head, of its own affairs in matters of religion guaranteed 
under '\rticle 26(b). The impugned Act makes even such ex-communications 
invalid and takes away the power of the Dai as the head of the community to 
ex-communicate even on religious grounds. It, therefore, clearly interferes 
with the right of the Dawoodi Bohra community under clause (b) of Article 26 
of the Constitution. That ex-communication of a member of a community 
will affect m ny of his civil rights is undoubtedly true. The particulp denomi¬ 
nation (Dawoodi Bohra Community; is possessed of properties and the 
necessary consequence of ex-communication will be that the ex-communicated 
member will lose his rights of enjoyment of such property. The right given 
under Article 26 (b) has not, however, been made subject to preservation of 
civil rights. Hence the fact that civil rights of a person are affected by the 
exercise of the fundamental right under Article 26(b) is of no consequence. 

Mr. Justice Ayyangar whose separate judgement forms part of the ma¬ 
jority judgment observes as :— 



34 


The Law Review 


“The impugned enactment by depriving the head of the power 
and the right to ex communicate and penalbing the ex’rcise of 
the power, strikes at the very life of the community by rendering it 
impotent to protect its“lt against dissidents and schematics It is thus a vio¬ 
lation of the right to practise religion guaranteed by Article 25(1) and it is 
also violative of Article 26 in that it int rt^res with the rights of the Dai as 
the trustee of the prop rty of the denomination to so administer it as to 
exclude dissidents and ex-commumcated persons from the beneficial use of 
such properly “ 

The decision of the Sai/uddin's case which has been discussed above is 
ind'cd a high water mark of the interpretative exposition of religious freedom- 
clause m our Constitution 


The Fundam*ntal Rights in our Constitution are to some extent in 
the pattern of the Bill of Rights of the Araeritan Constitution Therefore we 
consider it worthwhile to examine what in'crpretation the religious freedom 
clause has received in Ameiica 

^e only reference to reli ion in the oneinal American Consltfutlon 
IS fourd in Article VI, which prohibits any religious le-t for federal pubhs 
offices However, the fir't Amendipent provides in clear and positive terms 
that Congress cannot pass laws respecting an establishment of religion 
or prohibit its free exercise 

The Fint Amendment launched a un.que American experiment in the 
development of religious freedom and the separ.ition of Church and State 
^e experiment rested upon the principle that Government has no power to 
legislate in the field of leligion either by restncting its free exercise or provid¬ 
ing for Its support 

The First Amendment could be applied as a restriction upon Congress 
only and not to the States Thus the Slat s were constuuiionally free for 
many jears to deal with rcliyous liberty as a matter of state rather than fide- 
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As regards religion, the 1st Amendment contains (wo prohibitions. It 
forbids laws which prohibits the free exercise of religion as well as aws 
respecting an establishment of religion. 

The meaning of the 1st Amendment in the field of refigion was 
considered for the first time fay the Supreme Court in Reynolds V. United 
States^ in 1878. At that time Mormons had a religious duty, when circum¬ 
stances permitted, to practise polygamy. Reynolds, a Mormon living in the 
territory of Uiah, had two wives in conformity with the religious doctrine of 
his church. However, Congress had enacted a law which made polygamy a 
crime in the territories of the United States. Reynolds was tried and convic¬ 
ted of violating the federal law. In his appeal to the Supreme Court he 
maintained that since polygamy was a part of his religious belief, the Act of 
Congress violated his free exercise of religion under 1st Amendment. Never- 
theLss the Court upheld the statute in a unanimous opinion and pointed out 
that the 1st Amendment did not deprive Congress of power to punish actions 
“which were violation of social duties or subversive of good order.” The 
Court further slated ; “Laws are made for the governance of actions, and 
while they cannot interfere with mere religious beliefs and opinions, they may 
with practices. Suppose (hat one believed that human sacrifices were necess¬ 
ary part of rel'gious worship, would it be seriously contended that the Civil 
Government under which he lived could not interfere to prevent a sacrifice ? 
Or if a wife religiously believed it as her duty to burn herself upon the funeral 
pile of her dead husband, would it be beyond the power of the Civil Govern¬ 
ment to prevent her carrying her belief into practice ? So here, as a law of 
the organisation of society under the exclusive dominion of the United 
States, it is provided that plural marriage shall not be allowed. Can 
a man excuse his practices to the contrary because of liis religious belief ? 
To permit this would be to make the professed doctrine of religious belief 
supericr to the law of the land, and in effect to permit every citizen to be¬ 
come a law upto himself. Government would exist only in name under such 
circumstances". 

The Reynolds decision made it clear that freedom of religion like other 
freedoms, is not absolute or unlimited. Actions in the name of religious liberty 
which violate criminal law, offend public morals, or interfere with the health, 
welfare, and safety of the community cannot he condoned. The limits of the 
free exercise of religion are defined ultimately by the Supreme Court. 

The cases of the Jehovah's Witnesses'^^ are famous in the field of 
re'igious freedom. The Witnesses were first organised in 1884, but they attrac¬ 
ted little attention in the United States until nineteen thirties, when they 
began a vigorous nation-wide campaign to spread their religious doctrines. 

The witnesses believe in a literal interpretation of the Bible and look 
upon modern history as a strength between Jesus and Satan. Since they be- 


9. 98U. S. 145 

10. See Miooersville X)istt. w. Gobitis 310 U. S. 586, Lovell V. Griffin 303 U.S. 444; 
Coy vs. State of New Hampshire, 312 U. S. 569 
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Ijsve that they are apecially chosen agents of God, the Witnesses fight Vritb 
Jc'us in his battle to overcome SaUo and usher in the new of Kingdom They 
regard all organi-ed religion as a “racket” and are especially antagonistic to 
the Roman Catholic Church Each witness regards himself as a minister 
of the gospel who has th* duty to proclaim the nord of God to anyone who 
will listen by calling on people in their homes, distributing religious literature, 
and playing records which often attack bitterly the religious beliefs of others 
The frirnesies conihets with the various communities stemmed largely from 
their violent attacks on other religious groups and from their sotnetimes 
aggressive and intolerant altitude toward prospcciive converts They have 
suffered widespread unpopularity, too, because of their literal interpretation 
of chapter 20 of Exodus which reads “Thou sbalt not make unto thee any 
graven image , thou shah not bow down thyself to Them nor serve 

them ’ The Witnesses look upon the national flag as a “Graven image” 
and refuse to salute it 


The Jehovah's Witnesses fougnt vigorously every legal attempt to curb 
their activities The Witnesses have won majority of their cases brought to 
the Supreme Court since 1938 These include cases where they won the 
right to distribute religious hand*bill without having first to secure a licence 
from a local official, that the Witnesses cannot be forbidden to knock on 
doors or ring door bells in order to give out handbills or literature, that the 
Witnesses have the right to solicit money for leligious purposes without first 
obtaining a certificate of approval from the secretary of the Public Welfare 
Council 

On the other hand, the if rtnMara'claims were denied by the Supreme 
Court iQ a few cases The Court ruled that witnesses may be required to 
secure a permit before holding a parade or procession on public streets 
That a witness can be punished for a breach of peace for using “fighting” 
words in public place 


The conflict between religious liberty and Government authority was 
most dramatically presented to the Supreme Court bv the refusal of the Wit¬ 
nesses to permit their children to salute the flag Before 1940 the flag salute 
issue bad been presented to the Court on three occasions but the question 
was d^missed each time Finally, m MmersviUe Scnool District V Gobitts''^ 
the Court sustained the constitutionality of a Pennsylvania school 
board regulation which required school children to salute the flag despite 
If' "mpulsory fla^-saluu violated freedom of religion 
fi ^ nS nSiVrW oouiitry’s preparation for possible war 

“"'i'■"“'"sfanKs” played an imponant role in 
Slon?di«emId S 'Frankfurter, Only Jpstiee 

atone disscnied, but bis powerful opiuioii was to pretail shortly 

whetei^’ii?aior’i't°v Fnocized severally by the over- 

Sor?s fpoSval of thTeomlM ' But some looked upon Ibe 
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repressive measures against the Witnesses. Shortly after the decision, wit¬ 
nesses were beaten and driven from several communities. Many local school 
ofBcials enforced the flag salute requirement with increased vigour. In several 
states the lower Courts treated recalcitrant Witnesses’ children as delinquents 
and confined them to state reform schools. 

Several members of the Court were disturbed deeply by the nation’s 
reaction to the Gobitis decision. In June, 1942, in conneption with another 
case {Jones V City of Opelika^-). Justices Black, Douglas, and Murphy, who 
had voted with the majority in the Gobitis case, stated jointly that they have 
become convinced that the Gobitis case was “wrongly decided.’’ These three 
Ju;tices and Justices Rutledge and Jackson, who were appointed after the 
Gobitis decision, joined Justice Stone to reverse the Gobitis holding in West 
Virginia Board of Education V Barnette^^ where the Board adopted a 
resolution requiring all public school teachers and pupils to salute the flag. 
Refusal to salute the flag was made an offence of insubordination which was 
punishable by expulsion. The action of the Board in compelling the flag 
salute and pledge was held to transcend constitutional limitations on its 
power and to invade the sphere of intellect and spirit which it is the 
purpose of the 1st Amendment to the constitution to reserve from all oflScial 
control. Thus, in one of the most dramatic reversals in the Courts history 
Justice Stones’ lone dissent became the majority opinion only three years 
later. 


What are the matters of religion has been said by the Supreme Court 
of America in the following terms in Davis V Beason^* at page 342, “that 
the term ‘religion’ has reference to one’s views of his relation to his Creator 
and to the obligations they impose of reverence for His Being and character 
and of obedience to His will. It is often confounded with “cultus” of 
form or worship of a particular sect, but is distinguishable from the latter." 

In conclusion we like to make reference to only two cases—one from 
Australia and the other from Canada to show the extent of operation of the 
religious freedom in those countries and what interpretation it has received. 
In both cases the Jehovah’s Witnesses are the parties. In the Constitution of 
the Commonwealth of Australia, S. 116 reads as follows : “The Common¬ 
wealth shall not make any law for establishing any religion, or for imposing 
any religious observance, or for prohibiting the free exercise of any religion, 
and no religious test shall be required as a qualification for any office of 
public trust under the Commonwealth “In Adelaide Company v The Common- 
wealih^\ Chief Justice Latham of the High Court of Australia, while 
dealing with the provision of S. 116, of the Australian Constitution which 
‘inter alia’ forbids the Commonwealth to prohibit the ‘free exercise of any 
religion’ made the following weighty observations. 

‘ It is sometimes suggested in discussions on the subject of freedom 
of religion that, though the Civil Government should not interfere with 
religious 'opinions’ it nevertheless may deal as it pleases with any ‘acts’ 


12. 316 U S. 584 

13. 319 U. S. 624 

14. (1888) 133 U. S. 333 

15. i67C. L. R. ll6atpaBel27) 



38 


The Law flevlew 


which are done in pursuance of religious belief without infringing 
the principle of freedom of religion It appears to me to be difficult 
to mnntamthis distinction as relevant to the interpretation of S 1(5 
The Section refers in express terms to the “exercise** of religion and 
therefore it is intended to protect from the operation of any Cora 
moowealtb laws acts which are one in exercise of religion Thus the section 
goes far beyond protecting liberty of opinion It protects aUo acts done (o 
pursuance of religious belief as part of rebgion '* 

In this case the facts before the Court were ♦ In 1941 
a company of ^^Jenofah's Wtlnesses'* incorporated in Australia commen¬ 
ced proclaiming and teaching matters which were prcjudical to war 
activities and the defence of the ComraonweaUh and steps were taken 
against them under National Security Regulations of the State, The legality 
of the action of the Government was ijuestioned by means of a writ petition 
before the High Court and the High Court held that the action of the Go¬ 
vernment was justified and that S 116 which guaranteed freedom of religion 
under the Australian Constitution, was not in any way infringed by the Na¬ 
tional Security Regulations These were undoubtedly political activities 
though unsing out of religious belief entertained by a particular community 
Latham, ^lef Justice pointed out that in such cases the provision for protcc- 
tiou of religion was not an absolute protection to be interpreted and applied 
todependentW of other provisions of the Constitution These privileges must 
be reconciled with the right of (he stale to employ the sovereign power to cn» 
sure peace, security and orderly Imog without which constitutional guaraniee 
of civil liberty would be a mockery 


I. Australian Constitution means is that a man shah 

not be oeoicd the right to follow bis own religious beliefs because others may 
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the exercise of the powers conferred on Parliament and the provincial legisla¬ 
tures by Sections 91 and 92 respectively read with the Preamble of the British 
North America Act, 1867 (the Constitution Act). 

In Sauraur v A G. for Quebec^ the Supreme Court of Canada had 
to decide the extent of religious freedom obtaining in Canada. There, 
by an action in the Supreme Court of Quebec, Saumur, the appellant 
a member of Jehovah’s Witnesses attacked the validity of a bye-law of the City 
of Quebec forbidding the distribution in the streets of the city of any book, 
pamphlet, booklet, circular, tract, whatever without the permission from the 
Chief of police. The appellant alleged that the bye-law prohibited the 
Jehovah’s Witnesses to freely practise religion. The action was dismissed by 
the trial judge and by a majority in the Court of Queens Bench (Appeal side). 
Against the judgment of the Appeal Court the appellant preferred an appeal 
to the Supreme Court of Canada. 

The case was heard by nine Judges of the Supreme Court and by 
a majority of 5 to 4 it was held, that the bye-law did not extend so as to pro¬ 
hibit the appellant as a member of Jehovah’s Witnesses from distributing in 
the streets of the city any of the writings included in the exhibits of the case 
and that the city, its officers and agents be restrained from any way 
interfering with such distribution. 

The observations of the learned Judges in the decision of the case arc 
very instructive and illuminating and show the reaction of the Court in the 
aspect of religious freedom. We conclude our article by inserting some of 
these observations. 

Kervin, J. who voted for the majority observes as follows : 

Whether or not “Freedom of the Worship Act’ whenever originally 
enacted (it is now R. S. Q. 1941, C. 307) be taken to supersede the 
pre-constitution statutes of 1852, the specific terms of the enactment 
providing for freedom of worship have not been abrogated. Even though 
it would appear from the evidence that Jehovah's Witnesses do not consider 
themselves as belonging to a religion, they are entitled to ‘the free 
exercise and enjoyment of (their) Religious Profession and Worship 
and have a legal right to attempt to spread their views by way of the 
printed and written words as well as orally; and their attacks on 
religion generally, and one in particular, as shown in the exhibits filed, do 
not bring them within the exception ‘so as the same be not made an excuse 
for licentiousness or a justification for practices inconsistent with the peace and 
safety of the Province’, and their attacks are not inconsistent with the peace 
and safely of the province even when they are directed particularly against 
the religion of most of the Province’s residents. As the by-law may have its 
effect in other cases and under other circumstances, if not otherwise ultra vires 
the city of the Quebec, but since it is in conflict with the freedom of worship 
of the appellant, it should be declared that it does not extend so as to prohibit 
the appellant as a member of Jehovah’s Witnesses from distributing in street 
and of the writings included in the exhibits”. 

But the learned Judge further observes that since both the right to 
practise one’s religion and the freedom of the Press fall within “Civil Rights 
in the Province”, the legislature had the power to authorise the city to pasi 
such law under head 13 of Section 92 of the Constitution Act. 


16. (1953). 2 ». C. 299 
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Rand, J , who also voted with the majority m the result of the ease 
did not agree with the last observation of Kervin, J , and said that smce the 
by-law IS legislation in relation to religion and free speech and not m relation 
to the administration of the streets, and stn^ freedom of worship and of the 
Press are not civil rights (under head 13 of Section 92) or matters of local or 
private nature in ihe Province {under head 16 of Section 92), the subject* 
matter of the by-law was beyond the legislative power of the province He 
further observes that strictly speaking, civil rights arise from positive law, 
but freedom of speech, religion and the inviolability of the person are original 
freedoms which arc at once the necessary attributes and modes of self* 
expression of human beings and the primary conditions of tbeir community 
life within a legal order 


Locke, J , another learned Judge, constituting the majority, observes 
that the belief of the Jehovah's Witnesses and their mode of worship f^ali with¬ 
in the meaning of the expression **religious profession and worship” in the 
preamble of the statute of 1852 and m section 2 of C 307 of the Revised 
Statutes of Quebec, 1941 The true purpose and nature of the by law is not 
to control censorship upon distribution of written publication in the streets 
The right of free exercise and enjoyment of religious profession and worship 
without discrimination or preference is not a civil right of the nature referred 
to under Section 92(13) of the British North America Act, but is a constitu- 
^ people of the country given to them by the statute of 

1852 or implicit m the language of the British North America Act The pro¬ 
vince was not therefore empowered to authorise the passing of a by-law 
appellant’s right of freedom of worship He also observes 
jurisdiction of Parliament under 
Section 91^7) of the British North America Act It creates a new criminal 
offence and is ultra vires 


^ i JascherMu, J , m their dissenting judgment observe 
SHbstaucc of the by-law is to control and regulate the 
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Introduction 

Centuries after centuries rolled away; Empires after Empires came and 
disappeared like whirlwinds; patterns after patterns of Governments showed 
their face on this earth, had their day and withered away giving place to new 
ones, but all in their turn onlys trengthened and thickened the notion of Rule 
of Law. Every race on the Globe embarked upon new experiments but every 
one of them added renewed and evergrowing faith of mankind in the Rulc 
of Law. Sir Ivor Jennings also supports this notion.^ 

Is rule of law a creation of chance or did it come as a brain waive in 
one fortunate human being’s mind in the world? Can any particular nation 
on the Globe claim it as an exclusive legacy of its own ? These are some of 
the intricate questions which pose before an inquisitive researcher and an 
answer to this pertinent question will be a gist of nations’ history all over 
the world. It is a problem related to human nature as a whole. I, therefore, 
respectfully differ from Dicey when he remarks that “The Rule of Law” is 
peculiar to England.^ A research will show that there has been craving for 
Rule of Law in India right from the time of Vedas®, and so is the case with 
many other countries of the world. 

Nearly in all the countries of the world there is an earnest desire of 
the people that there must be the Rule of Law. This desire is neither new 
norh result' of some recent social or political development, rather if we take 
up a 'historical survey we shall find that traces of this desire are, in some of 

_ 

1. Sec Jennings—‘The Law and Constitution”, 4th ed . p. 44 wherein he beautifully 
summarises the position : 

' ' “The rise of liberalism and the burden of despotic rule created popular leaders 

•' ‘ 'prepared to rebel. As the liberal tradition developed on English principles and 
by French methods, many menarchs shared the fate of Louis XVI or where urged 
unceremoniously into retirement. It was considered necessary to extend the notion 
and ambit of the Rule of Law. It ceased to be only.a rule among citizens and 
f - became also a rule among rulers.” - ■ 

1 2.-SeeDicey, “Zair o/tAe Co«jritK/ion,” 9thed., p. 188; 

“Yet, even if we confine our observation to the existing condition of Europe we 
shall soon be convinced that the Rule of Law'even in this narrow sense is peculiar 
to England or _to .those countries which like .the United States have inherited 
English traditions.” 

3. Its existence in ancient India is discussed later. ,. ,. - 
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the countries even centuries old But despite this age-long and universal 
desire we witness that there are upfteaw/s, coupde'etal znA overthrowing of 
(jorernme'itj in one corner or the other in Asia The press it paper is an 
effort to find out the various meanings and sense in which the term “Rule of 
Law” is construed in different countries and to investigate the causes of these 
sudden upheavals m the face of constant desire of the people for the Rule 
of Law It IS also to find out those essential pre requisites and the backgrounds 
in which alone the Rule of Law can thrive, prosper, and continue 

Why an All-pervading cry for Rule of Law 7 

It can be safeW said that Rule of Law is a handsome son of an ugly 
mother as the birth of a cry for Rule ol Law is everywhere from the womb 
of tyranny If we look to the Historical and political evolution of various 
gigantic countries we shall find that at one time or the other history has 
recorded terrifying rule of monarch or despot who crushed the people, 
made their life hellish and ultimately compelled them to remedy it or to 
perish History IS replete with such instances If you go and ask the rema¬ 
nents of the tune of feudal England they wiU tell you of a time when feudal 
lords and despotic rulers dreamt of gcdly powers in themselves to rule 
the people as they liked The result was that there were wars, revolutions, 
upheavals, bloodsheds and beheadings of the monarchs too It was only 
after this long, long tale of woes and sacrifices and the period of pitch dark¬ 
ness that the Rule of Law dawned over tb,it land Then let us come to France 
and go to the old lanes where even walls echo the shivenngs of histone 
French Revolution and sand of streets still smell the blood of nobles 
The Russians too must not have forgotten the days of Tsar when he ruth¬ 
lessly Ignored the people as also the repetition of old formulae by Nicholas 
n when be said, 

“Obedience to his au'hority, not only for wrath but also for con¬ 
science sake. Is ordained by God Himself"* 

The words of Nicholas II rang like an atavistic echo of Ivan, "the 

Terrible”, when he pronounced that “the Rulers of Russia have not been 
accountable to anyone but have Ivcn free to reward or chastise their sub¬ 
jects ” Similar was the claim of Peter the Great who wrote 

“The autocratic monarch has to give an account of his acts to no 
one on earth, but has a power and authority to rule his states 
and lands as a Christian sovereign according to his own will and 
judgement ”• 

It was after this crushing era that a lust for rule of law emerged and 
impationed the hearts and minds of the people. We shall find this spark in 
the famous letter of Belinsky which he wrote to Gogol'. 


* ^ “Surrey cf Rasilan BUtory/‘ 2nd ed , (London, IWU 

Fahitod, “How Rwjfa ts rstrd/ (MaMacbosetts, 1953) p 4 
6 Ibi^p 7, quoted V O Belinskr, “Se/ecled Phllotophleal wotAj." (Moieow, 1«8)‘ 
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“Russia sees her salvation not in mysticism, nor asceticism, but in 
the success of civilization, enlightenment and humanity. What 

she needs is not sermons.or prayers (she has repeated 

them too often!), but the awakening in the people of a sense of 
their human dignity lost for so many centuries amid the dirt and 
refuge. She needs rights and laws conforming not with the preach¬ 
ing of the church but with commonsense and justice and their stric¬ 
test possible observance." 

Then come to the New World—the today’s beautiful land of America 
—where people groaned so much under the then terrible rule of Britisheis 
that after independence one New England farmer wrote in his grotesque 
language : 

“We do not need any Goviner but the Guviner of the Universe and 
under him a States Gineral to consult with the wrest of the 
United Stales for the good of the whole’’’’ 

I have given these examples and sketches of centuries’ old history to 
imprint upon the minds of those who think in terms alternative to Rule of 
Law that the doctrine is called out of the rule of centuries of human agonies 
and as such has its roots deep in the hearts of mankind all over the universe. 
This sacredness and antiquity is essential to show that if at all a people in 
any corner of the Globe revolutionise and react against it, that is, the so- 
called democratic Government claiming to have a rule of law, there must be 
some flagrant departure from its basic principles which constrains them to 
revert back their liking to dictatorship—a sister of old despotism. 

Now before proceeding ahead in our investigations of these essential 
backgrounds and causes of upheavals, it will be worthwhile to note as to in 
what sense and connotation we have to take the phrase “Rule of Law’’ as 
different giant thinkers have depicted the picture in quite different ways which 
give more than one meaning and connotation of this phrase. A critical 
survey of all the possible aspects of Rule of Law is thus essential. In this 
detailed process of survey of all the aspects of Rule of Law I shall also try 
to show, wherever relevant and suitable, that the theory of "some essential 
background" is applicable to all its different meanings and senses. 

MEANING OF RULE OF LAW 
In Europe and England 

The term. Rule of Law, has been defined and explained by various 
writers in various ways. “In a general way,’’ says Gosnell, “The rule of 
‘law simply means that the law and not men should rule, that known rules of 
procedure and not the personal will or whim of officials should control in all 
exercises of Governmental power®.’’ Writers like Aristotle, Dicey and Sir 


7. J. T. Adams ,—Epic of America," p. 78. 

8. Gosnell, Lancaster and Runkin,—'Fundamentals of American National Government" 

(1955) p. 58. 
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Ivor Jennings have given various meaning to this term leading to various 
senses Long ago Anstotle had realised that justice could be rendered by 
following a course of law and not by the whim of the ruler* He, therefore 
said, ‘ The Rule of Law IS preferable to that of any individual”^® It shows 
that he desired the ruler of his time to act as per the dictates of law 

According to Dicey the Rule of Law, supremacy or predominance of 
law, means three things He observes “when we say that the Supremacy or 
the Rule of Law is a characteristic of the English Constitution, we generally 
mclude under one expression at least three distinct though kindred concep¬ 
tions These three conceptions are as under — 

(1) It means. In the first place, the absolute supremacy or predomin¬ 
ance of regular law as opposed to the influence of arbitrary power and exclu¬ 
des the existence of arbitrariness of prerogative, or even of wide discrcfionary 
authority on the part of the Government Englishmen are ruled by the law 
and by the law alone, a roan may be punished for breach of law, but be can 
be punished for nothing else 

(2) “It means, again, equality before the law or the equal subjection 

of all classes to the ordinary law of the land administered by the ordinary 
law courts It was mainly m the sense that the Rule of Law requires 

that even the administrative ofDcers from lop to bottom should be answer¬ 
able to the ordinary (aw courts and the distinction made in countries like 
France by establishing separate “administrative tribunals” to try the ofHciaU 
should not be allowed to exist 

(3) The Rule of Law, lastly, may be used as a formula for expressing 
the fact that with us the law of the constitution, the rules which in foreign 
countries naturally form part of the constitutional code, are not the sources, 
but the consequence of the rights of individuals as defined and enforced by 
the courts, that in short the principles of private law have, w th us, been by 
the action of the courts and Parliament so extended as to determine the post 
tionoftheCrownand of Its servants, thus the constitution IS the result of 
the ordinary law of the land 


mem (1933) p 38 Citing Armollc 

“'? or Arnlotlc After exemin- 

he melS^ ? Pri'toeopter reached 

be^.e 'bt ^ '>‘•''9’' aod OOI men sbonld nile Thu war preferably, be IbongH. 
S^f eneL'^nb""" ’'’”'<'>'"8 of >>■' »enrt in the rrrle even of Ibe 

a^fer aov^re.^.?” "foa-on unafTeeted by desire" and hence 

a»ree.overe,gnthaneventbe.„e,t.nanorgeonpnfmen 

0 A"s.n.le--P „,15 
II Dicey ^^9flheCaiutltutlm/’9th ti. a J87 

12. Ibid, p. 202-3 

13. Ibtd. 

U Ibid. 
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We shall now advert to the views of Dr. Jennings who is a big critic 
of Dicey. He says, "The rule of law in this liberal sense requires that the 
powers of the Crown and its servants shall be derived from and limited by 
either legislation enacted by Parliament or judicial decisions taken by inde¬ 
pendent courts.”^. 

, He remarks that the idea of Rule of Law is very wide and vague 
involving many a things. He criticises Dicey saying that “it is not enough 
to say with Dicey that Englishmen are ruled by the law, and by the la\v' 
alone, or ,in other words that the powers of the Crown and its servants arc' 
derived from the law; for that is true even of the most despotic states. The 
powers of Louis XIV, of Napolean I, of Herr Hitler, and of Signor Mussalini 
were derived from the law, even if that law be only “the leader may do and 
order what ; he pleases": The doctrine involves some considerable limitation 
on the powers of every political authority, except possibly (for this is open 
to dispute) those of a representative legislature. It is dear, however, that 
it involves the notion that ail Governmental powers save thpse of represen¬ 
tative. legislature, shall be distributed and determined by reasonably precise 
laws. Accordingly a king or any other person acting on behalf of the state 
cannot exercise a power unless he can point to some specific rule of law 
which authorises his act. The State as a whole is regulated by law.”^* 

According to him the notion of rule of law has undergone a revolu¬ 
tionary change with the passage of time and change in the structure of the 
society.' Sometime it was synonym for equality when people used this princi¬ 
ple as against the unequal distribution of property as in the Peasants’ Revolt 
in Engiand.^^ 

Later on in 19th century the notion of economic inequality was out of 
sight and then the people in England concentrated on "Equality before the 
law” which meant that among equals the laws should be equal and should 
be equally administered, that like should be treated alike. 

Then came an era wherein the idea was that Rule of, law implies the 
even less precise notion of liberty.” Thus liberty became the gist of Rule 
of law. Dr. Jennings says "Liberty like equality, was regarded as a funda¬ 
mental or natural right which had in many states been destroyed by the 
development of absolute governments 


15. Jennings :‘"The Law & the Constitution,’' 5th ed. (1959) p. 47. 

16. Jennings : "The Law of the Constitution." 4th ed. p.'46-47. 

.17. Ibid, p. 48. It is in this context that he quotes Rousseau saying, "... ..it is plainly 
contrary to nature, however defined, that children should conitnand old men, fools 
wise men, and that the privileged few should gorge themselves with superfluities, 
while the starving multitudes are in want of the bare necessities of life.” 

(Also see Rousseau,— "Or/g/n of Inequality," Everyman ed. p. 238). 

18. Jennings, op,.cit. p. 49. 

19. Ibid, p. 48. 

20. Ibid, p. 52. 
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Thereafter cams the theory of Dicey giving the three concepts (earlier 
mentioned) of the Rule of Law Dr Jenaines after giving this evolution of the 
notion of rule of law criticises Dicey in details,*^ and finally concludes that in 
his opinion Rule of Law more accurately means a democratic or Constitutional 
Government and that the virtues of Rule of Law automatically flow in their 
turn when such Government is once established The gist of Dr Jennmgs 
arguments is that constitutional government is the aim of rule of law and 
as such a written constitution is the fundamental law of a country, as all 
the three wings of the Governmental machinery take their powers from the 
constitution and cannot arbitrarily pass out of this set limit This funda 
mental check upon the Governmental powcis not allowing them to become 
dictatorial is the aim of Rule of Law ** 


Wade and Phillips also, at places, modify and criticise the concepts 
given by Dicey but agree with Dicey in mam outlines They agree that there 
should not be arbitrary power with the Government and the discretionary 
power and powers of delegated legislation should be exercised very scrupu¬ 
lously and judiciously The courts must be independent and impartial, and 


21 Ibid.p S2. 

22 Ilwillbeenlightemegtoquotehtmberc ‘'Tbe troth is thatlhe rule of law Is spt 
to be rather ao unruly horse If it is ©oly a tyBonym for law and order, UK 
characteristic of all civilised states, aod each order may be based on principles 
which no democrat would welcome aod may be used, as recent examples have 
shown, to justify the conquest of one state by another. If it is not, it is apt to 
Mpress the political views o'thc thcoruland not to be an analysis of the practice of 
Oownment. If it is merely a phrase for distinguishing democratic or Constitotioo* 
al Government from dictatorship ir ,t mse to loy so, for democracy rests not on 
any particular form of executive Government nor upon the limitation of the 
^wen of the legislature oar upon anything implicit in the character of Its penal 
laws but on the fact that political power rests in the last analysis on free elections, 
«rr ed out in a state where criticism of Government is not only permissible but a 

where this is so Coveroment must necessarily he carried on in 
to? «d cooperation of the 

n.? opinion will be overthrown 
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orweahh an,! v religion, colour, social importance, 

"Jctor . nL .n.p.ni.11, among .11 Finally 11.= 
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•cionabU men, of obUi^V 

rr«<lomotmov,m,Ma„d of i uonsonssiy .t.mnion, upon 

domofthouzht Thwa amV any attempt to restrict free- 

on the mind of any observantproduce an impression 
state Into a free country ~ P ®“ crosses the boundary from a dictatonal 
See Jennings, op dt p J9-60. 
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every man should be answerable before ordinary law.” 

Thus in England the proposition has, since centuries, been asserted 
that no official should act without authority of law even thoueh his proposed 
action may perhaps be quite desirable in any individual case.”' 

In America 

In the United States, "the rule is inextricably associated with the doct¬ 
rine of the separation of powers, the principal purpose of which has been to 
prevent the exercise of personal power as distinct from power in accordance 
with law. It is the object of this constitutional contrivance to prevent the exer¬ 
cise of arbitrary power by requiring the adoption of rules only after a process 
of debate, deliberation, and conference intended to maximise reason and min/- 
mise mere will .The doctrine of separation of power is closely connected 
with the rule of law as remarked by Justice Brandies.” 

The aim of doctrine of separation of power is to maintain the rule of 
law _ and to keep the executive under the law. In one recent leading case 
Justice Jackson remarked.” 

"The essence of our free Government is ‘leave to live by no man’s 
leave, underneath the law’—to be governed by those impersonal 
forces which we call law.With all its defects, delays, and 


23. See Wade & Phillips, ''Constitutional Law,” 4th ed., p. 58. While commenting on 
rule of law they conclude “It involves the absence of arbitrary power; effective 
control of and proper publicity for delegated legislation, particularly when it 
imposes penalties; that when discretionary power is granted the manner in which 
it is to be exercised should as far as is practicable be defined, that every man should 
be responsible to the ordinary law whether he be private citizen or public cflScer; 
that private rights should be determined by impartial and independent tribunals ; 
and that fundamental private rights are safeguarded by the ordinary law of the 
land.” 

24. Dicey, "Introduction to the Study of the Law of the Constitution,” 8th ed. (1915) 
pp. 183-84. 

Prof. A. V. Dicey mentions this aspect of law very beautifully when he says : 

.No man is punishable or can be lawfully made to suffer in body or 

goods except for a distinct breach of law established in the ordinary legal 
manner before the ordinary courts of the land. In this sense the rule of law is 
contrasted with every system of Government based on the exercise by persons 
in authority of wide, arbitrary, or discretionary powers of restraint ” 

25. Gosnell and others, op. cit. p. 59 

26. See a classical statement by Justice Brandies, in Myers vi. United States, 272 U.S. 
52(1926);.' 

“The doctrine of the separation of powers was adopted by the convention of 1787. 
not to promote efficiency but to preclude the exercise of arbitrary power. The 
purpose was not to avoid friction, but by means of the inevitable friction incident 
to the distribution of the governmental powers among the departments to save the 
people from autocracy.” 

27. See Youngstown Sheet and Tube Co. vs. Sawyer, 343 U.S. 579 (1952). 
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mconveni nces, men have discovered no technique for long 
preserving free Government except that the executive be under 
the law and that the law be made by parliamentary deliberations" 

The rule of law as enforced by American Courts is also effective 
against arbiirary acts of legislatures The Courts have never hesitated to 
declare void the legislative acts which appeared to them arbitrary or unrea¬ 
sonable The “due process of law” required by 5tb and 14th Amendments 
to the national constitution is a step to maintain the rule of law. 

In the United Slates the rule of law IS claimed and established wher¬ 
ever theri, arc concrete controversies and clashes between citizens and 
officials which are settled by an independent judiciary.** 

Attempting to define the meaning of Rule of law in America the com¬ 
mittee to cooperate with the Internationa] Commission of Jurists in its state¬ 
ment says ** 

1 

“The‘Rule of law'as a terra in common usage by the disciples of 
Anglo-Saxon law is not susceptible of such precise definition as 
to carry the same rocamog to all *' , • 

“ It is assumed to be the body of precepts of fundamental indivi¬ 
dual legal rights permeating instituUons of government which are 
vested with appropriate power of enforcement and those proce¬ 
dures by which such precepts may de applied to make those rights 
, effective These elements—of precepts, institutions and proce 

' dures—exist in law to effect the protection of essential interests 

of the individual guaranteed by society through limitations on the 
authonty of the state ” 


of Law js construed to mean Constitutional 

u u .. of two kinds”, the commiitce adds. 

that which in the generality is framed by political checks and balances upon 
government action, and that which m specific instances of encroachment is 

psured by the protecting arm of judicial review of statutes, acts of adminis- 

rativc agencies and lower court dec«,ons The “Checks and balances” of 

the federal constitution are found in express denials of specific power, e g 

sUtutes and in the general 
resen-ation to the pwOple and the several states of all powers not expresdy 
conferred by the constitution upon the federal government« Summing up 


2S See Gojnelland o tcii.o^ clt p 61* 

clead th^ofd-ra oT**h**° amin* from their ofEcial posllion, they may not 

Srformed by »h.ch would be m«a1 U 

they mav hehm.i.M w <■ ^ *’* ‘**®*o*« exception of ihe President himself. 

*.>h Ih. Ictctnanoo;.! «' 

3a ibid p’zg ‘ 
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the meaning and structure of the rule of law in the United States one of the 
participating groups of the committee narrates it in the following words:®^ 

“I. Freedom from private lawlessness provided by the legal system 
of a politically organised society ; 

“2. A relatively high degree of objectivity in the formulation of 
legal norms and a like degree of even-handedness in their applica¬ 
tion ; 

“3. Legal ideas and juristic devices for the attainment of individual 
and group objectives within the bounds of ordered liberty; 

“4. Substantive and procedural limitations on governmental power 
in the interest of the individual for the enforcement of which 
there are appropriate legal institutions and machinery.” 

In Canada 

Canada has also got a long history of the Rule of Law. Even in the 
old Massachusetts Constitution there was a provision guaranteeing the exis- 
tence of rule of law. “The provision in the old Massachusetts Constitution,” 
says Dawson,®- “that ‘this shall be a Government of laws and not of men’ 
was clearly a vain hope, but it was an endeavour to state in one phrase sub¬ 
stantially the same idea—the certainty of legal procedures, the absence of 
untravelled oflacial power, the protection of the citizen against unknown and 
unpredictable authority.” 

iFrom the historical account of the development of responsible Govern¬ 
ment n Canada ®® it will be clear that Canada long ago accepted without 
reservation the British idea of the Union of the executive and legislative 
branches of Government. This theory brings the chief branches of Govern¬ 
ment under the control of one—that is the legislature. The Parliament thus 
san dominate the two other branches. In practice, however, the British 
Parliament never exercises this control over the judiciary, not because this 
control is not available, but rather because it is universally recognised to be 
undesirable. The judiciary is thus independent. The same independence is 
available in Canada also.®* This position is rather stronger in Canada.^' 


31. Ibid, p. 29. 

32. Dawson ,—"The Government of Canada,'’{^9i9)) p 88. 

33. Ibid, p. 11-24. 

34. Ibid, p. 89. 

35. Ibid P. 90, “The virtual independence of the judiciary in Great Britain exists legally 
by virtue of voluntary parliamentary abstention and self-denial; but in Canada the 

- ban on interference is in large measure imposed on Parliament by the provisions of 
the written constitution which Parliament in itself has no power to change. In 
Canada, as in various other countries, there is a vast domain of delegated Icgisla- 
■ tion. The delegation of discretionary powers to ministers may apparently be a 
threat to the liberty of the people and to the rule of law, but it is in fact not so.” 
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Regarding delegated discretionary powers to ministers, Dawson says that it 
IS subject to judicial control and in no case transgresses the limits set out by 
the statute Not only this, the courts have also got a general authonty to 
review administrative procedure to ensure that it is fair and does not violate 
the cannons of natural justice 

In one leading case the Pnvy Council while dealing with the discre¬ 
tionary powers said ‘ But the power given to the minister is not an 
arbitrary one to be exercised according to his fancy To quote the language 
of Lord Halsbury in Sharp V Wakefield (1891; AC 173 at page 179 be must 
act “according to the rules of reason and justice, not according to private 
opinion, according to law and not humour It is to be not arbitrary, vague 
and fanciful, but legal and regular 

Thus we find that in Canada also the sense and meaning of the rule of 
law IS taken to be the same as in England 

Rule of law tn India 

Some people might be under the misapprehension that the idea of 
Rule of law came to this country with the advent of British system of courts 
and exercise of English law principles in this country but as said earlier 
the concept of Rule of Law is not new to us From times imroe- 
monal, when many modern big nations of the world bad not attained 
legal and constitutional matunty, scholars in India had written much about it 
In the Jligveda—Xhi oldest book of the world—we find instructions 
and authentic Constitutional provisions which clearly show that a Ruler 
alone should not be made all in all and should not be allowed to decide the 
fate of the people according to hts own whim and caprice He should take 
help from the Parliaments for deciding duties and liabilities 

Tbe Rigveda says 

That IS The king and the people togeiher should appoint three 
committees or Parliamenis which should guide the people in all respects and 
thus make them happy by deciding the course of Dharma I e duties and Uabl- 
Hues ** 


36. See Ibid, p 322 'The e*a« nainre of the power of ihe ofBaal who has acted in 
the matter w, for example a proper subject for judicial review, and no official 
(Minuter or Cml servant) can wield any more or any different power than has been 
^ferred on him by statute In short the courts always stand ready to name the 
of delegated power and to see that these bounds are at all tunes respected ” 
ll Committee on Mlouten* Powers (m Canada) pp 75-80 

3S. See. Mimster of NaUonal Revenue w Wrights' Canadian Ropes. CTC (1947), 1, 
at pp I+-I3 

” S'Hindi Translations by Maharlshle 
Dayaoand la hu fatnont books '^Sttlymthej^ekaih'* and *RlgvedadibhasJiyabhiimlkd‘. 
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There is another direction found in the Atharvaveda which ordains that 
Rajdharma, that is, iaw, should not bind only the common people but should 
equally bind the three Parliaments and the military also.*® 

In the following lines of the Shatpath Brahman there are clear and 
emphatic directions for Rule of law: 

R5wi% rr 5^ fi% ii 

That is: If the Rulers remain without any control of the people, they 
will naturally harass and keep the people downtrodden because a king or 
ruler, left alone, will surely act like a ferocious animal. Therefore one 
person should never be made a!/ in all and there should be parliaments and 
the rule of law to keep him also under control. 

Attention may also be drawn to the times when the Manusmriti, a 
famous Code of Law, was written. Manu is considered to be the father of 
Indian Jurisprudence. He has given clear directions regarding administration 
of justice and awarding of punishments which should be done strictly after 
consultations and full consideration as also according to set principles and 
cannons of law. Justice otherwise done will surely create havoc and chaos.** 

Further, the Rule of law directs that the big and the small, the Prime 
Minister and the peon should all be treated alike and held equal in the eyes 


40. See ^ ll” 

That Is “And the Rajdharma should be followed not only by the people, but by 
all the Parliament, the big committees and the Military also ” 

41. See ?/(^. 

42. See “qiCEfcf, 5, 3o-^? l" 

q q?: i FqqHnT% 

’T^rl: ll" 

That is : If the justice and punishment is awarded after full consideration it makes 
the people happy ; but if it is done without any cannons of law and principles, it 
creates havoc and chaos everywhere. 

qqr ^nr^rrg^rrF^ i srqg' qriicrr ii" 

That is : A Ruler without proper training and education and without the advice 
and help of intelligent people, cannot at all render good justice to the people. 
Justice and justiceful punishments can be rendered only by those rulers who are 
noble souls and have high character and who do consultation and get advice and 
help from the learned persons and act according to laws given in Shastras. A 
Ruler who is irresponsible towards laws contained in Shastras is, thus, 
forbidden to administer justice. 
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of law This very theme we may find in the Manumriti where Manu says that 
whoever breaks the law and does not fulfil his obligations, be he the father, 
teacher ora friend, must be punished by the Ruler The Ruler is thus 
warned that everyone including his nearest relations and revered priests are 
under the domain of “Rule of law” and in administering justice he should 
not hesitate to punish him when found guilty 

These are few quotations from various Shastras written at different 
periods of history which will amply show that in ancient India there was 
always and everywhere a Rule of Law which bound the Ruler and the subjects 
alike 


In the mediaeval period also our history IS replete with instances after 
instances m the times of King Bhoj, Vikramaditya, Bindusar, Ashoka and 
others which are ideal and clear exampl's of the Rule of Law 


Furthermore even just before the advent of British rule m India the 
perioQ of Moghul Emperors like Jehangir is an eye opener so far as rule 
of aw » concerned His offering himself for equal punishment under the 
ordinary Idws of the country esen in those days of feudalism and despotic 
"orld, stands out to be an exemplary conduct and an illustrious 
practical working of the “Rule of Law ” 
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Tims in the humble opinion of this writer the term "Rule of Law" 
means the deliverance of natural justice to every person in a political society 
according to some fixed principles without any discrimination of caste, 
creed, colour, status in iite or mode of trial, the rulers’ wishes having no 
place in the judgement whatsoever. 

We have to arrive at this distinct conclusion because the remarks of 
Dr. Jennings that the Rule of law mainly means a demociacy (of English 
type) are losing their weight with the latest development when even the 
Communist State like Russia has shown its inclination towards correct phase 
of democracy by taking recent revolutionary steps like abolition of central 
spying police {N K V.D.) while, on the other hand, some of the democracies, 
which are corrupt, could not convince the people that they are delivering the 
Rule of law to the Masses.^® Thus whatever may be the various means and 
modus operandic, the pejple at large are concerned to get a true and un¬ 
qualified iustice and this is their expectation of the rule of law. If they get 
justice in all aspects of their life they are happy, no matter what form of 
Government is ruling in their country. 

Thus far we have discussed the position and connotations of rule of 
law as prevalent in various democracies of the world in ancient and modem 
times. 


Our attention at the same time goes to the fact that in recent decades 
various democracies, especially in Asia, utterly failed, revolutions shook not 
only heads of Governments but heads of many Emperors also. The so-called 
rule of law was smashed to pieces and dictators were, though temporarily, 
hailed by the people. ‘Why it was so?’ is a big riddle to be peeped into and 
causes thereof to be explored. 

When we cooly ponder over it, we find that there arc some essential 
pre-requisites for rule of law which must be available in a society and when 
any one of those factors fails, the lamp of rule of law also flickers and the 
faith of the society in the concept of rule of law fades away. In the result, 
then, chainwise comes chaos, obsecurity, frustration, revolution and coup 
de’etat. 

In the humble opinion of this writer the following are the essential pre¬ 
requisites for the continuance of the rule of law:— 

(1) Good morale of the Government. 

(2) An excellent moral standard of the people. 

(3) An ideally honest and bold judiciary. 

(4) An atmosphere and general tendency of nation towards socio¬ 
economic justice. 

(5) An honest and ideal Bar. 


45. This conclusion is very well drawn from the downfall of so many democracies in 
Asia in recent years. 
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1st Pre-requisite Good Morale of the Government 


We now begin our observations with the three concepts given bj 
Dicey His first postulate was * Supremacy of the Law”. By this Diccy 
meant ihat a ciiizen should foresee the consequences of his conduct and be 
should not bi punished save for a breach of law His trial too should be m 
the ordinary courts of the country The Government should not have any 
arbitrary power This can however be practicable only when the exccutiw 
heads and minuteis Keep their morals uplo the mark, use their power 
honesilv and'tricily according to the spirit of constitution and exercise the 
discretion giv n to them very judiciously But if we look at the functioning 
ofthegovernm nts in various parts of the world we shall find that in prac¬ 
tice, the heads of govtrnments fiequently falter from their path There arc 
aberrations upon aberrations when personal jealousies, nepotism, self inter¬ 
ests ard retaliations play their role in the minds of executive heads There 
are very few countries where good traditions of England and U S A are 
now a-days worked into practice Even in England it cannot be expected 
always and from dll the people that the lessons of top honesty and morals 
will be adhertd to Prof Jennings himself has admitted this fact very 
clearly that powers are abus-d and justice frustrated** The notion of rule 
of law simply remains on paper In so many countries of Asia where de 
raocracies were at work, revolutions and upheavals became the "fate-accomp- 
hce In Chiana’s China there was democracy but revolt came, in Pakistan 
there was democracy but the tide appeared, m Burma there was democracy 
but the volcano burst, m Iran and Egypt there were so called democracies 
but the earthquake thrilled, in Indonesia and Ceylon there were democracies 
but the ocean-waves sw pt and are still sweeping In India too corruption, 
hoarding and black-markcting are blotting and blackspotting the fair face of 
democracy After all why these storms and gales are roanne and rumbling 
m so many corners? Not because there are no constitutional Governments 
there, not because the rule of law is not there in theory, not because the 
5 wclI-verscd in the art of governing (nav, they are rather more 

♦*^**^1 .* 1 ? 2 nd model out the laws and Government machinery 

ends, though cphemerally, befooling the common man) 
the govcrniuenls did not keep their morals upto 
the mark and implunge into nepotism or amassing wealth 

cour, .‘I" In Ihc first instance when niilila0 

cr^ze^of “i l‘>n>"sh Partly it was) owing to the 

with the then so ° Pffinnrs but the common man too was fed up 

ft-iVSsV ihst r^ ^ ti'inonratic administration and it was only after fcelmj 
Ih^ EevotlmS™ elme r Lieutenants dared to play 

m face of the So railed -Jik of bw" rhmphnt ra all comers 


46. SeeJeomnss op cit p 290 
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Even the big Civil Service Officers were involved in crimes. While 
the people were starving foodgrains were found in hidden stocks more with 
the leader politicians than with the businessmen. One political leader alone 
was caught having hidden six thousand tons of foodgrains with him.*’ The 
ministers and leaders were busy in doing nothing but leg-pullings of their 
colleagues The result was a senes of changes in the Governments culmina¬ 
ting into an ultimate collapse of "the democracy on the paper.” Then 
came the military rule and for some time in the beginning it appeared as if 
the new Government would deliver the goods. Corruption was instantly 
reduced to the minimum, black-marketing was gone. The queen of justice 
used its lashes equally against the big and the small, rich and the poor and 
laying aside the pain of losing their invaluable right of vote, people once 
appeared to be more satisfied with the justice displayed by the military 
rulers than with the justice cf the so-called democracy. At that time people 
felt that the military dictatorship gave them the realistic rule of law and 
not the previously so-called democratic government. But this was quite a 
temporary phase and the new military rulers also began to thwart the jus¬ 
ticeful claims of the people. The people had no voice in administration 
and excesses became the order of the day. The result is that again there is a 
rule of man and not of law. Here it will be worthwhile to quote Shri Raj- 
gopalachari’s celebrated remaiks.*® : ‘Tf anyone investigated into the ques¬ 
tion what do most people in India desire as regards Governments, do they 
want democracy, do they want a federal or unitary government, do they 
want the American type of democracy or the British and so on, I guess we 
shall see that the people want honest, efficient, prompt, just and sympathetic 
officers and they don’t mind the form of Government.” He continues 
“what are the requirements we should demand in a good administrator? 
Character is a fundamental requirement. And a fundamental requirement 
is most important. We cannot let fundamentals take care of themselves.” 


Thus it is a cardinal truth that the morale of the ‘’governor” is the 
main pivot along with which the wheel of rule of law can rotate unjerkingly. 
It was only due to a bad government that people rose in revolution in Korea, 
in Vietnam, in Laos and in so many other countries of Asia. In Burma not 
only one but a number of ministers were assassined. In China corruption 
was rampant in the days of Chiang Kai Shek’s Government. American 
money was being misused and enjoyed by Government Officers and Ministers 
and it will not be an exaggeration to say that the responsibility of usurpa¬ 
tion of communism in China is mainly that of Chiang and his Government. 
True that some communist countries also played their instigating role in 
some of these revolutions but we should not be oblivious of the fact that 
the ghost of communism appears and roars only when it finds a field created 
by a corrupt and demoralised administration. If a Government rules the 
people honestly and indiscriminately I am abundantly sure that extreme 
communism cannot appeal to people even in acute penury. It is the injustice 
and not the poverty which burns the hearts and bring about a revolution. 


47. See ‘‘Daily Navbharat Times” Editorial dated Slh February. 1960. 

48. Rajaji’s inaugural speech ‘‘The Good Administrator” at A.I.R. Sardar Vallabh 
Bhai Patel Lectures. 
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2nd Prerequisite “An Excellent Morale of the People” 

Let us now investigate the second pre-requi<ite 
of the people’ We cannot forget that il is the people of a 
m the ultimate analysis, are held responsible for all that is ^ 5 Cl 

the bounds of the State The heads of the Governments in gemotgltc^ 
up arc themselves the off-shoots from the common men and when ‘ne P^OP'* 
at large will observe the high standards of morale there is no /eason 
the ministers and heads of Governments should turn out to °'2; „ 

colour When the people at large will he demoralised and will have aesi 
of unjust and undue benefits for iheir selfish ends, the rule of law . 

to end into a smoke We daily hear stones of black raarkefcers, boarmng 
foodgfdins for earning pieces of silver and gold when millions j 

b.ings m India were facing and arc still facing the anxious i 

shortages and starvation Pakistan also did not lag b.hind in this g P 
scene 1 remember there were innumerable tax evaders and only ° . 

severe warning of General Ayyublchan m the year 1960 a hidden 
the tune ol rupees one thousand three hundred 
(Rs 1,35,00 00.000/-) was brought to light which instantly brought Ks mrec 
hundred millions in the state coffers in the shape of Jneometax » It » 
to these grim stories that the common man forgets the theoretical viriu 
democracy and rule of law and in his acute chagrin boils up and bsco 
impatient to witness a revolution or even a dictatorial rule to set tn 
demons nght In Indu some people incessantly charge the Gove nme 
with corruption and call it a “License-Pwrmit-Raj' but in iheir own 
are alwajs prepared to reap the corrupt boons of permits and licences 
mostly seen approaching the ministers to get the permits out of turn ano * 
priority 


Then take another example where morale of the neople becomes 
key to justice The rule of law requires that a person '■hould be 
only when his guilt is fully established b fore the ordinary law courts 
take a case where a person of one casic which in bare niinoriiy in an Ibdiao 
village IS badly beaten by an thcr person whose caste dominates the 
village Tbe person of minority caste goes to the courts and files a suit bu 
to establish the guilt of the accused there must be witnesses to give evidence 
of the heneous occurrence Unfortunately none is ready to give evident. 
BS the whole village IS of ihe caste of the accused and the result is that the 
suITi-rcr does rot gel justice It is the result of the demoralisation of the 
people that the poor and weak remain oppressed and the accUicd ri.maifis 
unpunish*d Can we imagine that the weaker and minority caste 
would like such democracy or rule of law ? It was in this context that r D 
Roosevelt, Presidents of America had once said, “Democracy can thrive only 
when it enlists the devotion of those whom Lincoln called the common 
people Democracy can hold iJat deroUoa only Hfien it adequately respecti 
iheiT dtgnii'i by s-> ordering society as to assure it the masses of man 
norren reasonable security and hope for themsehes and for (heir cht/d'en 
It was this agonv of caste domination which caus*d Giuseppe Mazzim 
uiur, “1 here is no true country without a uniform right There is no tfue 


49 S«c •DjiIyNavb’iarat Tunes “EdiiorMl,-daied S-MWO 
*0 MuJ Ilenberg ’‘THs it America^ 85. 
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country where the uniformity of that right is violated by the existence of 
castes, privileges, and inequality.”®^ 

The rule of law requires the freedom of speech and press. But this 
kind of freedom is helpful in democracy and giving justice only where the 
people maintain a good morale. Where the moral turpitude is low these 
freedoms are abused and people have been seen telling a herd of lies merely 
for the sake of individual’s or party propaganda.^ The result is 
the top honest and sincere people are labelled with_ ugly and false charts 
which discourages them to come to the field of politics and helps only the 
low typed persons, who can at any rate pocket all these slurs for their 
selfish ends, to come to manage the affairs of the country. 


Thus it is crystal clear that the rule of law can thrive and function 
effectively only when the people are legal-minded and have a love for and 
inflinching faith in equality, equity, justice and freedom for all we find 
that rule of law flourished most in England but we cannot forget that Enghsh 
people were strikingly alive to their duties in all these respects. Dicey has 

quoted the observations of de Tocqueville which gives us a beautiful and 
genuine picture of Englishmen. De Tocqueville while comparing Swiss 
people with English people remarked, “......The Swiss don’t show the love 

ofjustice which is such a strong characteristic of the English . Fma ly 
and this really embraces all the rest, the Swiss don i show at bottom t ’at 
respect for justice, that 'love of law, that dislike of using force without wh.di 
no free nation can exist, which strikes suangers so f^r^Ubertv 

Similarly when we talk of the great land of America and its 

and rule of law. we should not be “^ wious of the fact that uhateve^^^^^ 

an amazing commentary upon the quality . rinnuiafinn of the States 

cenlurv We must recall that the entire free white population oi ine siaies 
century.^ we ulu^ fhat nf the mere city of Laos Angeles today. 

at that time was scarcely double that ot tne y Laos An^eks 

Yet out of a colonial Population equivalent to twice tha^^^ L^os ei s 
came a George Washington, Benjamin F^nklm Roger Shermmi,^ 
Morris, James Madisan, George Hamilon, • • ^’,,53 q-j^gre has been 

William Paterson, "a few an”'seleS 

a constant dreain not ouly m the common man in America to see their 
motherland but m the m happier life for all 

people enjoying bberty, ruk of law a 

the ciuzens of every rank and the^ a ordinary Americans to save that 

be overwhelming and dispelling 


51. Ibid, p. 87. 

52. Dicey, “Law of the Constitution," 9th ed. p. 186 
53- See James T. AdamS,—“The Epic of America.’ p. 
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It ”** Needless to raention that this need of a high morale and awake¬ 
ned people IS felt m every country all over the world ** 


3rd Pre-requisite **An Ideally Honest and Bold Judiciary". 

Now we come to yet another important prc-rcquisite for the rule of 
law and that is "an ideally honest and bold judiciary" Needless to empha¬ 
size that an impartial judiciary is the backbone of rule of law It presup¬ 
poses a very high stage of development m judiciary where courts are the 
supreme authority, bowing to none but to their sense of justice. Naturally 
m those morally backward countries where people smell that the judici<irv 
has not reached that peak where Big and Small may be treated equally 
and with th: same pen of justice Without any fear and favour, the faith m 
rule of law is shaken People don’t feel that internal wave of happiness 
and spontaneous thrill of justice in their hearts over the judgment given by 
such judiciaries In this advanced 20th century the common man has got a 
consciousness and knows fully well “what is what" and “who is who" The 
fear of contempt of court may keep their lips closed not to emit out the 
fountain of pain but cannot stem that natural tide and storm which is the 
total result of the upheaval of their gradually and covertly reacting hearts 
and minds Justice is not a queen whose empire might recognise the bounds 
of territory, nationalism, class caste or creed, may, its charms bewilder 
the mankind, its empire embraces the whole human race and its fragrance 
permeates throughout the Globe It is why that Lord Atkin delivered his 
judgment sitting in England and in an English case but the echoe of his 
prtcc-less wordings in famous case of Liversidgs V Anderson still resounds 
the fathoms of oceans and peaks of mountains from north pole to the 
south In an action of false irapnsoo*ncnl brought by the accused, it was 
ar^ed on his behalf that his detention by the Government was unjustifi d 
unless It was proved tr a court of law that his actions were so prejudicial 
to public safely and defence of the realm as to warranr the detention The 
Oovernnient advocate pleadrd the emergency of war and tried to rsbut this 
argument It was a war lime and lo deliver any judgment against the 
Oovemment was an abnormally extra-orJinary boldness But Lord Alkm 
boldly r^arkeo 'In England amidst the clash of arras the laws arc not 
silent They may be changed but they speak the same lanauage inwara* 
if of freedom' One of the 

tkl which, on recent authority, we are now fighting 

that the jud^s arc no rcspcctors of persons, and stand beiv,een the subject 
and any ftlemptcd encroachments on his liberty by the executive, alert to 
see that any coercive ac tion is justified in law ^ 

*4 Ibid (Preface) 

” o/C«TO* • 3,dtd reviled, p 324 

Dealinj with the position of Rnie of law he layi 

«lhsl'’o'rnol.of P"'"' lo aJoiinlilralion asinallolh'' 
«,ld. of Ooveenmenl eanoos be controlled 6/ fotmalized cheek, and battle,, alooe 
wh, h^r. It " eonswntl, .einfoteed by other mean. Iheeblefof 

ro’^^lmon.L” "I Coonnan. which I. sharply and Intelllsemly etlllcal o' 
non eh7oondfn"fb ", ““t"”"' ofobl.i.lnil .»eh • 

!'hu or "a ■” '-”r ■»>" or the Omsliralionel 

those riahts to b. '* -“'T J44*o“. of any Covetnment which needletsly ..criSec* 
ihoje rigtiti to In own tdmlnmrative coaTenlence ” 

5S. Lfvcrttdffw Andenon (19421A C 206 



The Law Review 


59 


For the prosperity of rule of law we need such ideal judges who are 
always aleiltosee that the common man is protected from the outTages 
and vagaries of the big ones. Dicey himself emphasised the importance of 
judiciary which gave outstanding judgments and saved the rights of the 
people.®' In England the important landmarks of freedom of the people, 
such as Petition of Rights and Bill of Rights, are indirectly the result of cer¬ 
tain outstanding judicial decisions.®® Truly speaking the Constitution of 
England generally as a whole is based upon legal decisions.®® Sir William 
HoJdsworth also supports this view.®® 


On the other hand where judiciary is not upto the mark cither out of 
their weakness, or partiality, or fear of the executive, or corruption, the 
people feel disappointed. Injustices after injustices blow up their minds 
in an oven of anger and that is why we have seen people gnawing their teeth 
when blackmarketeers and big dignatories get scot free. In the moment 
of tbeir utter dejection they at last shriek out that the rule of law is a farce 
and there must be a dictator to shoot down such rascals in the open public. 
It is their this reaction at times and again which, at long last, finds ferver 
and thrill in an ultimate Dictatorial Rule. Dicey also realised this fact and 
admitted that armed rebellion might occasionally, though very rarely, be 
morally justifiable Thus one may guarantee all kinds of equality on the 
paper i.e. in the constitution but until and unless the common man finds it 
in practice (viz. courts administering it boldly and in right earnest) the 
roots of rule of law cannot go deep into the breasts of men. In England 
and U. S. A. it is on this count of strong judiciary that the people’s faith in 
rule of law is pitched too deep to be shaken off. There the courts are 
zealous to safeguard the personal freedom of the people. According to 
Dicey, in England “The freedom of person is not a special privilege but 
the outcome of the ordinary law of the land enforced by the courts ’’®' 
The protection of the courts went so far that by the Star Chamber Abolition 
Act 1641 the people were given a guarantee that the right of Habeas Corpus 
lay even against the king and the council If Dicey’s hypothetical illustra¬ 
tion of Voltaire is actually available to the people in practice, there can be 
no person in any country on the globe who may feel indifferent to the rule 
of law. He says, “Suppose that in 1725 Voltaire had at the instigation of 


57. See Dicey, op. cit. p. 196, “The dogma that the form of a Government is a short of 
spontaneous growth so closely wound up with the life of a people that we can 
hardly treat it as a product of human will and energy, does, though in a loose and 

inaccurate fashion, bring into view the fact that some polities and among them the 

English constitution, have not been created at one stroke, and far from being the 
result of legislation . are the fruit of contests carried on in the courts on behalf 
of the right of individuals, 

58. See Calvins case (1603) 7 Co Rep. la ; Wilkes vi. Wood (1763) 19 st. Tr. 1153. 

59 See Dicey, op. cit. p. 197. 

60. Cf. "Holdsworth History of English Law” Vol. X (1938), pp. 644-550. “It was the 
attainment of independence by the judges of the higher courts which gave emphasis 
to Dicey’s conception of the ru'e of law.” 

61. See Dicey—“Law of the Constitution,” 8lh ed. (1915) pp. XXXVII-XLVIIf. 

62. See Dicey.—“Law of the Constitution,” 9th ed. p. 207. 

63. Ibid, p. 209 
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an English Lord been treated in London as he was treated in Pans He 
would not have needed to depend for redress upon the goodwill of his 
fnends or upon the favour of the Ministry He could have pursued one of 
two courses He could, by taking the proper steps, have caused all his 
assailants to be brought to tna! as criminals He could, if he had preferred 
it, have brought an action against each and all of them he could have sued 
the nobleman who caused him to be thrashed, the footman who thrashed 
him. the policeman who threw him into gaol, and the gaoler or Lieut 
enant who kept him thefe Notice particularly that the action for trespass, 
to which Voltaire would have had recourse, can be brought , against every 
person throughout the realm It can and has been brought against gover¬ 
nors of colonies, against secretaries of state against every kind of official 
high or low •* But we should not forget that al these beautiful virtues 
spring up from one fountain and one alone, that is, the bold and ideal judi¬ 
ciary It, therefore, goes without saying that rule of law without an ideal 
and independent judiciary is an impossibility and a dream 


or naiiu.i 


4th Pre-requisite “An atmosphere and general tendency 
towards socio-economic justice” 

The fourth pre-requisite in my opinion is an aptitude and atmosphere 
in a nation m favour of socio-*conomic justice In many countries morale 
of the people in general is found good but so far as economic and social 
wlf amongst the rich and the poor and between the so called high and low 
classes is cone rned, those who are highly placed in life do not feel a pmen 
by seeing a wide guU of economic standards in the country There are 
people who are supposed to be untouchables and who are looked down upo" 
by even children of higher castes and classes There are nations who suppose 
themselves belonging to the top civilizations and believe in high morals "I’d 
lofty ideals of Chrisiianiiy but do not believe in the dignity of man The/ 
nave got a hatred towards not only a few individuals but towards holfc' 
people over the globe merely because the litter are black m colour 

notion that the whiteman is born to rule the 

of the world Take example of my own country where high standards 
of inorals and lofty principles of Dharma are enshrined in our Dharma- 
fn? Dharma-Scholars but in practice 

‘5"' injuMice wilh hundreds uf 

ino,tu,,5 '‘■'''Of Nosraps OP' »■' heart render 

rteVnr r 1 haired, inequality and inhumanity are the charact ris- 

nPth- 'o a bhch t'ce Similarly m tuP*' 

d-D reabI. m.v“‘’ ',;'reIhenonditioa of the labour class it 

h df clad and hairPcd but the masters mdl 
a tcar^f svmmtb!!* ^0^0 PO human heart to/*’'*! 

?e'temam A P''®''' "rbey toil and toll hard and 

" lAtImabmrnal gul/beneen mat 

M a^Kue- ihe^ foP n 

man fecls a^d fe^ n°b, '°"l”"'‘rP'’'°°'’"8°rGoseninients The eoiumon 
luven his’du-ntinl? y*’ptf nod justice, he should be 
Eweu lus du. place in the society and bis due share in bis o«n products and 
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. other wealth of the nation. If despite hardest labour he does not get this. 

he does not feel that there is any rule of law. When he finds himself in acute 
. penuary and other sections of the society quite rich and affluent in all the ameni- 
I ties of life, his heart burns and his mind revolts. The labour and hard work is 
done by him but the fruits of this labour is reaped by others, a few crafty 
people only. This is the highest peak of injustice and here he looses his patience 
and rises in revolt against the existing order in the country. At this crucial 
stage some brave military ofBcer or other leader takes stock of the situation, 
holds the reign of revolution in his hands and overthrows the government! 
This is how the coup de’etat appears and the papery rule of law disappears. 

It is therefore, essential that the common man in the country gets 
social as well as economic justice. This can, however, be possible only when 
the whole society realises this supreme need of all the times and remains 
pledged to display socio economic justice to one and all in all the walks of 
life. This mental background of the society is thus one of the essential 
pre-requisites for the success and prosperity of rule of law. 

5th pre-requisite: “An honest and Ideal Bar”: 

The last but not the least important pre-requisite is an ideal bar. 
Needless to emphasize that rule of law is the life-blood of lawyers and it is 
the sacred duty of a lawyer to preserve the law and liberties of the people. 
It is the lawyers al me who stand like a China-wall against the arbitrariness 
of governments and like Himalayas save the subjects from Despotic gales. 
True, that a lawyer practices law for the sake of his bread, but it is not the 
sole object. A lawyer who does not feel a pinch upon the arbitrary will of the 
ruler, whose eyes do not trickle tears upon a society obsessed with numerous 
humiliations and whose heart does not bolster up upon the pitiful plight of 
the opprrssed people, has no right to be called a lawyer. Practising law 
is not a profe'J.'^ion, it is a vocation and a sacred vocation as a lawyer is a 
torch-bearer of rule of law, democracy and the true freedom of a people. 
Nothing can be more appalling than the fact that a lawyer may be demora¬ 
lised enough to witness and sit as a dumb spectator when his fellow 
countrymen are ab’aze into the fire of injustices. Here I am reminded of 
the great souls—Erskine of England and Henry Seward of America whose 
lawyership is the pride of the whole profession and a symbol of faithfulness, 
bravery and devotion to duty in throwing their lives to wolves for saving 
oppressed humanity. Erskine was a lawyer in England One Mr Thomas 
Paine published a revolutionary pamphlet ‘‘Rights of Men”_ in 1792. The 
Government was furious upon this publication and the public too did not, 
in those days, like such ideas. Paine was therefore indicted. Erskine bravely 
took up to defend him amidst a storm of public indignation against him for 
his defending Paine. Everywhere in the public place there was bitter criti¬ 
cism and abuses were heralded upon Erskine simply for the fault that this 
poor lawyer dared to defend Paine, But he tolerated them cheerfully and 
in his speech at the trial emotionally and emphatically said that/rom the 
moment a lawyer will be so compelled as not to stand on behalf of oppressed 
person indicted in a court of law from that moment the liberties of England 
would be at an end. 

Similar was the case of Henry Seward, an American advocate who 
defended an insane Negro who murdered a few whitemen. Public became 
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deadly against bira but the brave lawyer did his noble duly Addressing 
ihc jury at the close of his speech he nobly said "In due time, gentlemen 
of the jury, when I shall have paid the debt of nature, my remains will rest 
here in jour midst with those of my kindred and neighbours It is veiy 
possible they may be unhonoured, neglected and spurned But perhaps 
years hence, when the passion of excitement which now agitates the comnw 

nity shall have passed away, some wandering stranger or lone exile may 
erect upon them an humble stone and thereon this epitaph ‘He was faith 
ful’** These are the unparalleled examples of those noble souls who def'fl 
ded the oppress'd nay, corpus of the rule of law itself, even at the cost 
of unfathomed indignation and m face of a stormy ocean of public opposi 
tion It IS this moral quality of a lawyer which IS an essential pre reqwsi^* 
for maintaining the rule of law 


I Jiave thus narrated tn short the five essentialities which, m mj 
humble opinion, are the backbone of rule of law All these pre requi>tt« 
hold equally good for all the different senses and meanings of Rule of 

•he second meaning of rule of law according to Dicey, n 
Equality before the law” It is the crux of rule of law and by this. Dicey 
means that right from ihe Prime Minister down to a constable and a peca 
are subject and amenable to the same laws and answerable before the sa®* 
courts All Me punishable for a«*ts done in their official character, 
m excess of their authority •• Needless to say that this equality ofbig 8nd 
small before the law IS not an ordinary thine and can be achieved only® 
Government and that of the peopi' 
“.S'” s<'0"8. impartial and ideal and the bar i> «w”! 

mS.iS , 1'’’v v' between the strong and the weak It H 'I"* 

conZe/.n «™'“l'on8 and ••ennn de'ewt” m inanJ 

It I"® ™'” "'t' from horrors of trial ol 

o«»«nl of coimption Oceanic waves of 
"’""'I ‘b' nation-the businessmen, th' 

"’'''8«'»*“r«ond there was a hue and 
^amongst the poor and the middle classes but to uo avail rnd to noaei 

SsdZ T?,®, '1.“"" "f biw as the law givers became the als*» 

deZ^fr,.TZr5’“'‘"“’'‘J “bntpt upheaval eve^herc and a tesulu® 

death of rule of law giving birth to militaiy coups 


(EuEl,sh'’ramt'',l,h?°‘"®°v'“'"‘f « aocurding to Dicey, that 

tKlccvZ-am h , u .'i?'i'™" “I' 'bcordmarylawofthc lands" B) 
to Ih- '’"i *”1 abarlers guaranteeing fundamental right 

OTvam Zsounn J?. 'i'’"''°f judiciat decisions determining the tighun 
fhe five ore rem,brought before the courts Here agsu 

Uhirt.e, audcq2a .. 'o ““““b”" 


thatmlV’oZJZ'^l^s d' i'finillou also. He supports the «'* 

nueoriaw means democracy or coustituUonal govcn^nl u ■'.sM 
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guished from dictatorship,®’ We have already dwelt upon the subject in 
the details showing that democracy without morale of the rulers and of 
the people and without an independent, bold and supreme judiciary is only 
a farce, a thing only on the paper but never in the practice, and such 
democracy is worse than a benevolent monarchical rule 

Conclusion ; 

To conclude, we may ponder over the problem of rule of law from 
whatever angle, in whatsoever sense and with whatever meaning, but in the 
ultimate analysis we will, in my humble opinion, have to admit that a solid 
rock of ideal society and ideal judiciary is an essentiality to base the gigantic 
edifice of the rule of law. The misdemeanour of the leaders, a devilish 
crave and craise among the persons in power to treasure up as much riches 
as can be possible and the omnipresent corruption pervading and permeating 
every sector of the government and the trade in the various backward 
countries are some of the ills which will have to be remedied with a strong 
hand if we desire that the orchards of the rule of law should thrive and thic¬ 
ken to embrace the global boundaries. A change in the heart and mental out¬ 
look will have to be set in motion to create a “home of justice”. A quick 
lesson of morals will have to be distilled from the recent bitter experiences. 
Volcanic outbursts, and eye-openers in various parts of Asia as, I am sure, 
without these fundamental backgrounds and correct gearing, the machinery 
of “the rule of law” will continue to joggle, jingle and jerk. Until the 
morale of the governor and the governed reach the desired peak, permanent 
atmosphere for rule of law will remain merely a dream. Let Indian people 
and the government set an example of true democracy and unflinching rule 
of law to lead the kin Jly tignt in whole of sick Asia. 


6.7. See Jenninas. ‘The t.aw and «ho CoDUltutlon." 4tb e«l o SO 



NARCOTIC ADDICTION IN AMERICA AND ITS CONTROL 
By 

Saran Gurdev Singh, ll m (lond ), ll m (yalb) 


Introduction 

lfdruKSp’-o\ide, in Aidous Huxley’s words “artificial paradises for 
drug addicts’'.^ it presents to the lawyer and the social woikcr an cqu^'y 
fascinating field for research with unusual challenges and intriguing 
There are interesting aspects of this process right from first 
drug intake to the final story of “unavoidable" relapse and 

The first question which arises on any undertaking of this study by a la^cr 

is whether addiction by its nature is a problem needing state control 
an enquiry will require an examination as to how far certain laws ’ 

dated morei of society have themselves contributed to the creation of tnis ^ 

problem And m case it is found to be a deviant behavior, a decision wnu 
be needed whether it can best be controlled by medical, social, or law ano 
order agencies In contrast with American drug policies, the 
approach is to regifd addiction as a mentfestation of morbid state and thus 
primarily a concern for medical science • The finding of the medical 
research show that drug addiction in itself is not a health hazard* for the user 
and that due to their depressant effects, particularly of the opiate group, 
drugs are not liable to promot- criminal propensity m the addict It » 
honoer, doubtful whether at this stage, it would be advisable to treat the 
narcotic drug problem in the United States as an exclusive concern of 
medical science 


The next question IS whether there is any justification m attaching 
criminal responsibility tj the beboMor of an addict In such an assessment. 
It is necessary to take into account the wcw that the addict may be acting as 
an insolontary agent under a grave craving and compulsion for the drug 
m which case, the state legal controls wHh elements of deterrence are liable 
to be extremely weak m their efTcci Thus u may be lime to ask whether the 
law does not need a complete reassessment of both its substantive and 
procedural processes * A particular aspect of the whole chain of acts involved 
m drug traffic and its consumption is that it satisfies all the active partici 


I HQxle>> The Doors of Perception Quoted on the opening page of cldn'Sse* Narcotic* 
and the liw (1962) 

2. Schur, CTiines withoot victims 153(1963). 

3 Thejoinf committee of Aincncan Ear AssocisTion and Amcncan Medical A«orf»' 
Uon, iDterin report 00 narcotic drugs 27 (1958) 

♦ Cettainprovjiioos in the state and the federal statutes relating to the po«se«leo®^ 
narcotics as beirg suBjaei-t for conviciioo unless the defendant explains his posses¬ 
sion to the satisfaction of the jury and various techniques of investigation and 
entrapment leave much to be desired 
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pants from dealer at the top with profit motive down to the helpless addict. 
There is no complaining party except the officials who are entiusted with 
enforcement duties and perhaps to an extent, the society as a unit.® 

^Furthermore it is a problem which concerns not only matters and 
activities within a state but also involves wider economic ra chanisms and 
political and legal complications on an international level. Attempts on an 
international control of production and traffic in narcotics has been cons¬ 
picuously slow due to lack of common international purpose and interest. 
Absence of machinery for international enforcement of any such measures 
presents another traditional cause for the failure of a world-wide control. 
Bilateral and multilateral agreements fay their nature have proved to be a 
limited device for achieving this aim.® 

A search for answers to the above questions and drawbacks and 
further research into the causes of drug-addiction will pave the way to evolu¬ 
tion of a satisfactory scheme for social control in this field. After constant 
discussion and much research in respect of causation and cure, medical 
experts, lawyers, sociologists and psychiatrists seem to have arrived at a 
consensus, atleast, on one point that drug addiction is deviant behavior, not 
approved by the society and needs serious attention. It is an activity which 
surely does not help in creating healthy society.’ 

The laws from the federal and state jurisdictions in ihe United States 
provide one with a wide field for research and enquiry. This paper is con¬ 
fined to a study of the education, treatment and rehabilitation of drug addicts 
and deals only with the federal jurisdiction and institutions containing some 
peripheral references to state laws where necessary. After a brief historical 
background of the federal attempts to control narcotic drug traffic and the 
addict, an effort is made to sum up the available research data on causes 
for addiction and its critical evaluation. The portion of the paper dealing 
with treatment is intended to be an objective presentation of an assessment of 
present trends. The recommendations and preferences are not dogmatic 
assertions but are mere attempts to lay down a basis for further discussion 
and advance towards a satisfactory policy in this area, where academic 
discussion is providing more or less a substitute satisfaction for much needed 
action. The expert and the reformer in this complex area seena to have 
failed to avoid the pervasive effect of narcotics. Instead of a joint and 
concerted effort, they wish to escape the reality and are trying to shift on 
each other the responsibility to control the deviant behavior of the drug 


5. See note 7 in/ra ; It may be noted that society reacts with spontaneous feelings of 
resentment and disgust to any news or disclosure of drug activity. 

6. See comment. Narcotics Regulation, 62 Yale L. J. 751, 763-64 (1953). 

7. Most of the studies on drug addiction show that after the lapse of sometime, the 
addict starts living in a world of his own, where he remains primarily concerned in 
maintaining an atmosphere of peace and quiet, a feeling of pleasure and a sense of 
well-being. His time is mainly divided into strenuous efforts to obtain his next 
dose and a dreamy state of cool and calm existence after its use. He is not^ in a » 
mood and is left hardly with any time to take care of his obligations as a citizen 
towards his family, society or his country. 
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addict and educate him to conform to legal standards of a socially 
approved behavior. 


Development of the problem and federal control 

After nearly a thousand years of checkered history, change and 
exchange and triumphant introduction of drugs and drug addiction from one 
country to another in the Middle East, Eastern and par Eastern regions, 
opium and other narcotics had admittance to Europe While the use of opium 
as a medicament is said to be known since the time of Christ, the widc-sprcad 
use of It as a drug of addiction did not develop until the East Indian Company 
imported it on large scale. It was enthusiastically used as a remedy in the 
Amencan colonies from the I8tb century on* The smoking of opium was 
not known in the United States until the Chinese brought it to California* 
The world wars, military service and medical science have each in its own 
way contributed to spread and promotion of drug addiction The Civil War 
in America provided the first opportuni^ for the widespread use of morphine 
administered hypodermically Due to indiscriminate administration of 
opiates, an infliction known as “army disease*’ or “The Soldier’s Illness”'^ 
became extant This practice which continued after the war multiplied the 
of addicts In the world wars, the overseas contact of soldiers to 
‘ addict areas” IS another significant factor in devclrpcnent of the problem 
As a general pattern, every new discovery ID this area seems to have unduly 
daaled the medical world The profession came to recognize its adverse 
effects after such a long time that it was too late to allay the problem easily 
A significant aggravation of the problem in the United States came from the 
VICIOUS practices of the patent medicine business A lack of advanced 
scientific knowledge and thorough research in the field of drugs periaining 
to opiate group and their derivaiives justifies the professional conduct but 
not the enthusiasm of the pbysiaan 


®y 1^® cnrly years of the present century many lay and professional 
groups be^n to be alarmed by the social problem of addiction The 
Amencan Pharmaceutical Association had discussion of the problem in its 
^501, a Committee on Acquirement of the Drug Habit con- 
pbarmacisls to assess the nature and extent 
^ demand in pharmacies for addicts produemg 

orngs The first effort to control narcotics by legal means was in a 1875 


8 Manrer aad Vogel, narcotics and narcotic addiction, 5 (1954) 

9 Eldridge narcotics and the law, 4 (1962) 

10 Maurer and Vogel, Op at note «. at 6 

" \feanjon SarcoUcj, 84th Coog-. 2ndSw* 

Comnuitce to the Texas Lcsislativc CounaJ, Narcotii 
Treatment in Texas. Report No 35-t, 5Stb LegisJa«“"' 

12. Eldtldge, 0;» cit iupra'oote9 at5 

in Narcotic Pmi 

AdJlai InJfaeiKed the Manastment and Treatment of 

Mila,, to NucoUc Dras Aitolcuo. Problem, 25 ( 1 « 3 ) 
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San Francisco Ordinance designed to suppress opium smoking. Between 
1897 and 1912, there was a marked activity in control legislation, when almost 
every state, and many large cities passed laws and ordinances designed to 
regulate the prescribing or selling of opiates or cocaine or both of these drugs. 
The United States prohibited the importation of smoking opium in 1909. 
The federal law, the Harrison Narcotic Act” was passed in 1914. This is a 
regulatory statute” in the guise of a tax measure, covering in its application 
Importers, munufacturers, wholesalers, retailers and doctors. The various 
provisions require affixation of tax stamps to all opiate and cocaine products, 
registrations, records maintenance and payment of tax for utilization of 
narcotics. A failure to comply with any of the provisions constitutes a 
criminal offence The Narcotics Importation Act” and the Marihauna Tax 
Act” are the other two early major narcotics acts. The cumulative effect of 
these acts is that criminal sanctions against holders of the drugs apply at every 
stage of the illicit traffic including importation, transportation, sale, purchase, 
possession and receiving or concealing. 


From the beginning of the present century the United States Govern¬ 
ment has been attempting to control the use of narcotics by trying to stop its 
import and by levying duties and high internal taxes on the use, sale and 
manufacture. As the century advanced, with the problem acquiring more 
serious dimensions, the government has endeavored to extend its controls in 
diverse directions.” An intriguing trend in the legislative enactments is the 
provisions for increased severity of penalties without existence of any reliable 
study whether such increased penalties will act as deterrent to those responsi¬ 
ble for objectionable aspect of the drug situation. The penalties for violators 
of the federal narcotic laws were changed in 1951” and again a few years 
later to provide increased minimum sentences of two, five and ten years 
respectively for first, second, third and subsequent offences. These minimum 

penalties are mandatory, the judge having no power to suspend sentence or 

place subjects on probation for obtaining treatment or for other reasons, an 
exception is allowed for first offenders Even the death penalty and sentence 
for life has been provided for selling of drug to minors. By 1929, the addict 
struggling under the shadow of these laws, was recognised a person more m 


14. Int. Rev. Code SS. 2550-2565, 3270-3228. 

-15. ButseeUnd» v. United States, 268 U. S. 5. 18 (1925), where it was opined that the 
act does not deal with addicts and methods of treatment. 

16. 35 Stat. 614 (1909), as amended. 21 U. S. C. S. 173 (1946). 

17. Int. Rev. Code SS. 2590-2604, 3230-3239. 

18. In 1932, the Uniform Drug Act was adopted, to achieve unifonn_ legislation m this 

field. The act is designed to reach those areas ™ 

not be reached by the revenue power of Congress through the Harrison Act. The 
act prescribes certain methods of transactions in narcotics and prohibits all others. 
There are provisions for maintenance and preservation of documents and records 
covering all legitimate transactions in narcotics. Many household remedies, 
containing narcotics in very small quantities have been ’ 

operation. No penalties are however prescribed or suggested. A majority of the 

sfates adopted this act, some of them with considerable though minor changes. 

19. Boggs Act, 65 Stat. 767 (1951), 21 U. S.D. _ S. 174 (1952). 
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need of help than merely punishment An act*° was passed to eslaWish 
Narcotic Farms for the confinement and treatment of persons addicted to tne 
use of habit forming narcotic drugs These were actually federal ho^itais 
established in the thirties and admitiisiered by the United States nJOUC 
Health Service For this purpose a Narcotic Division was created in me 
office of the Surgeon General of the Bureau of the Public Health Service m t e 
Department of the Treasury Its name was later changed to the Division ol 
Mental Hygiene In the fifties, the rehabilitation idea found expression in 
the federal legislation for the District of Columbia ro protect the healih and 
the safely of the people from the menace of drug addiction and to afforu a 
opportunity to the drug user for treatment and rehabilitation ** 
however, made ns intention cPar that federal criminal laws shall be 
against drug users as well as other persons and this act shall not be used w 
substitute trcatm nt for punishment in cases of crimes committed by drug 
users 


Simultaneously, various attempts have been made on the part of the 
United States Government to organize a world-wide movement 
abolition of traffic in habit forming narcoiie drugs The United States 
reasons that it is only by international cooperation that these suppression o 
traffic in narcotics can be accomplished The Government has sent direct 
requests to foreign governments to restrict the production of the drugs ano 
their derivatives to quantity required for strictly medicinal and scientinc 
purposes An active part has been played by the United States to accomphsi* 
an international control through mternattonal ag ncies, wo, the League oi 
Nations and the United Nations Despite a number of international 
ments, conventions, commissions and conferences, 'he contraband 
world-wide and flourishes all controls notwithstanding An analysis oft”® 
poor results in this regard would be out of the scope of the present papet 
A reference, however, may be made here of the definition of drug addiction 
adopted by the United Nations ” 

Drug addiction IS a state of periodic or chronic intoxication, 

mental to the individual and to society, produced by the repeats 
consumption of a drug (natural or synthetic) Its characterisli« 
include (i) an overpowering desire or need (compulsion) * 
continue taking ihc drug and to obtain it by any means, (u) * 
tendency to increase Ihc dose, (in) a psychic (psychological or 
sometimes physical) dependence on the effects of the drug 

In developing this comprehensive definition, the Expert Committee on 
Drugs Liable to Produce Addiction, now a sub-division of the World Heaim 

Organization, was working under the necessity of having to include all tM 

drugs previously brought under consideration by international protocols an 
treaties Nevertheless, it remains the most widely accepted definition today* 


20 45Stit 1085-1039(1929) 21 U S C SS 221-237 (1929) 

21 46Stat 586. 4a (1930), 21 U S C S 225 (1930) 

22. 67 Slat. 77 (1953) 

23 Joint comm of Aba and Ana, Op dt. supra note 3, at 8. 
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Some of its aspects like “detrimental to the individual and to soclety” 23 A and 
“to obtain it by any means” are in the nature of rather strong statements and 
are liable to be subjected to doubt and criticism.'^B 

The addict and the causes of addiction 

In any search for a successful and lasting treatment of addicts, it is 
necessary to take into account the various psychological and social factors 
involved in the process of addiction. Some spontaneous questions come to 
the mind as, who is the narcotic drug addict ? Where do these narcotic 
users come from ? What is their environment, their background ? What 
caused this addiction ? 

It is difficult to develop a picture of the ‘average addict, personality 
because drugs are used by many different types and classes of people. And it 
remains difficult to get over the question why all of the same type do not be¬ 
come addicts after their first trial of the drug. An answer to this paradox may 
be sought in the complex interplay of social, psychological and pathological 
factors in drua addiction. Without going into too obvious limitation of 
statistical studies, the available knowledge can be summed up for arriving at 
a working.base. In the matter of social pathology, it has been found by the 
variouc studies®* that difference in the ratio of male and female addicts, 
native born and immigrants, employed and unemployed, married and un¬ 
married provides us with no determinants, so as to say that one section is 
more prone to addiction than the other. In the same way religion, education 
and home background establish no more than some vague generalization. It 
is hard to say whether these differences exist due to personality make-up, 
social factors or some as yet unarticulaied causal factors. The presence of a 
lesser number of female addicts in society may be due to faminine nature 
being inherently less aggressive or due to a higher instinctive sensitivity to 
public opinion and legal controls. Social attitudes may be another significant 
factor.®® Variations in ethnic groups do not prove that a particular race hag 


23-A. In the absence of any proof of direct relationship between narcotic addiction and 
cr minal behavior, the only way this statement can be explained is the negligence 
of social responsibility on the part of addict. See supra note 7. 

23-B. Maurer and Vogel, Op, Cit. supra note 8, at 26. , 

24 For an excellent summary see Nyswander, the drug addict as a Patient 87-92 
(1956); Joint Comm, of Aba and Ama, Op- cit. supra note 3, at 43 ; and also 
Study Comm, to the Texas Legislative Council, Op. cit. supra note 11, at 28-35. 

25. In some of the Eastern countries specially India and China, there is a sort of tacit 
historical and cultural acceptance of the use of opium and a beverage prepared 
from rubbing poppy-heads for a long time in water. In India, people in the villages 
generally use opium as a self treatment for the relief of pain or fatigue. Some 
people, particularly those in their old age start its regular use and make it more 
, ; or less a life-long habit. But it is significant that they are accepted in the community 
as normal members and most of them stick to a constant dose without materially 
interfering with their effectiveness. Under these circumstances, the matter actually 
' . “ . never assumed an alarming situation or a problematic dimension in India. Addic¬ 
tion is totally unknown among females. In certain regions of the country inclu¬ 
ding Banares, Uttar Pradesh, and to some extent in the South, females along with 
' their menfolk in the lower econornic classes, chew tobacco with betel leaves which 
, has a-mild intoxicating effect. 
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a greater susceptibility to drug addiction Immigrant and non immigrant 
racial groups tend to accumulate in certain disorganized areas Such a 
phenomenon may be due to a forced choice on the part of the individuals or 
some other causes An economist or a socialogist is prone to select such an 
area for his statistical surveys Again it may be as true to say that unemploy 
ed persons fall victims to drugs as that addicts are much more likely to be 
employed irregularly or not at all The economic surveys show that addicts 
come from upper middle class or atleast better than average homes ” which 
excludes the possibility of poverty being a sole cause of narcotic drug add c 
lion On the same pattern, there arc among addicts, both married and 
unmarried, educated and uneducated, persons with stable and nervous dis¬ 
positions people having a history of ideal home background and broken 
home or emotionally disturbed family atmosphere As in other areas of 
human behaviour, the sociologists are vehement in asserting the unilateral 
theories of addiction causation According to their point of view addiction 
is acquired as a social habit by a proximity to drugs,or association with 
drug addicts ** Although as mentioned earlier, there arc studies showing 
that the lower economic classes have earlier experiences with drugs or that 
there is prevalence of a higher rate of addiction in certain racial or regional 
groups, yet the fact remains that majoniy of those living under the same 
environments remain unaddicted Why do only some of them seek out drug 
companions ? Do they have an abnormal curiosity ? Many come out on* 
scathed even after drug trial and close contact with ‘addict world,’ At Ibis 
point the sociologist may have to jom hands with the psychologist, who says 
that thctc are two classes of people from the stand point of addiction—- 
• normal on the one hand, and “addiction-prone” or psychologically predis¬ 
posed on the other’* As distinguished from prone type, the “normal” or 
stable personality IS less liable to addiction and much more readily receptive 
to withdrawal and cure The numerous studies up*to date are unable to 
agree upon any one psychological type predominant among addicts. A recent 
statistical study by two psychologists Messinger and Zitrm **-» is a typical 
representation of the earlier conclusions and thought on the subject The 
project covered all drug addicts arraigned for felonious crimes m New York 

city between 1954 60 It was found that the incidence of psychosis and 
psychoncurosij in this group was insignificant The incidence of definite 
^ 02 per cent) The findings describe. 
^ the individuals as “various types of psychopathic 

26. Nyswander, Op cit supra note 24 at 89 

^ •■nbWivc'add.cl.onlhtow.wliichu 

i due to a contact wilh nicdicint, 

theZet Schur o •>' dTcct For cnt.c.mor tho 

theory see Schur, 0/> dl supra Rote2 at 126 

Coaito, Mautet and Vogtl Op ai ,up,p note 5 at 73 

“ tepo'in” ■ot .octal .tudk. on 

29 Murer and Vogel Op dl supra note 8 at 64 

” »»«n«c.tobe wed ..tbout a p,cc.,= deSai- 

tiotc Accotd.n, to some .Mm. ntcdml ptofmlon n.e. It a. a «.,tc-p.P« 
ba.ket to push into .1 all that abnormal b.ha.tor .hich creapea catcjorualion 
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■ Despite sharp variations refleciing different schools of psychological 
theory, psychologists and psychiatrists seem to agree on one centra] point 
that the personality type typically exhibited by addicts involves strong 
dependency needs and pronounced feeling of inadequacy 

The complex phenomenon of drug addiction and its development can 
be generally explained on the following lines. Due to unstable family 
background or adverse environments, a child grows with an unintegrated 
personality. In his adolescence his personality traits get reinforced or changed 
depending on whether he comes in contact with favourable or unfavourable 
associations or on his finding or failing to find proper channels of compen¬ 
sation and sublimation. In his later adult life, he finds the process of adjus¬ 
ting to a wider society much more strenuous. At this stage a person 
with a balanced personality is in a better position to find his place 
in society. But the man with inadequate personality is in a weak 
position to withstand social prejudices, apprehensions and competitive spirit 
of the present-day world. All this pushes him to a state of frustration and 
misery. If he is a wealthy man, he can find and maintain diversions like 
alcohol, narcotic drugs and addict friends more easily and evade the law 
enforcement more successfully^-. And if he comes of a comparatively 
underprivileged class his choice for residence offers him overcrowded areas 
inhabited by persons of low socio-economic and minority group status. By 
taking up his residence in such a locality, he is put into a situation of maxi¬ 
mum contact with processes of addiction. He finds around him world 
going at a relaxed pace, accepting life as it comes, doing off and on some¬ 
thing dangerous for a break in monotony, or a little gain or just to keep 
with the general pattern of surrounding life and behavior. There is no 
high talk of goals and values, moral restraints or other demands of the 
society. The way of life around him is easy to learn. Gradually he identi¬ 
fies himself with the existing sub-culture around him. He finds much in it 
to compensate his feelings of inadequacy and lack of security. Sooner or 
later he trips over and sticks to easier alternatives to finding practical ways 
for resolving psychological conflicts and problems of social pathology. He 
may find substitute satisfaction in alcoholism, aimless gossip and irresponsible 
behavior—all wonderful escapes from bitter realities of life. Under these 
circumstances, an unstable personality, specially one with low tolerance for 
either physical or mental discomfort, when comes to know that drugs relieve 
this sense of discomfort and instead give a state of ecstasy and well-being 
will easily turn to the use of drugs. A chain of action and reaction may set 
in at this point. Law and society do not allow any opportunity to condemn 
and reject the addict to pass. For the addict it is safe only to get nearer 
and nearer and ultimately to absorb himself in the social organisation around 
him. He.is free to leave whenever he wants to, and sure to be welcomed 
back without any suspicion or preconditions. 


31. For a valuable summary of psychiatric approach, see Nyswander, Op.cit. supra 
note 24, at 57-81. 

, 32. Since there is no study available dealing exclusively with upper class addicts, the 
opinion is based on a mere conjecture. An interesting aspect of such a study 
. would be to find out how far the rich people make use of narcotics merely as an 
agent for fun and pleasure in contrast to a compensatory mechanism for inadequate 

personality traits. 
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The process ot addiction among juveniles may, however, be due to 
different reasons mttr aha fads and fashions, group prestige or adolescent 
rebellious spirit 


Criminal responsibility of the addict and social treatment 

The question of criminal responsibility can be considered from two 
different angks, first whether drug addiction motivdtes criminal behavior and 
secondly whether addiction perssf is a crime The various available studies 
which show that there is a high percentage of psychopaths or abnormal peo¬ 
ple among addicts in fact do not establish anything m regard to motivanng 
influence of narcotic drugs While among criminals is found a prepon 
derance of persons with psychopathic tendencies, there are many psychopaths 
among us living as useful memb-rs of society in professions, industry and 
politics*’ Thus the psychopathic personality cannot be equated to criminality, 
There has b^cn considerable debate and research regarding influence of narco¬ 
tics on a life of criminality Two exactiv opposite findings have resulted 
from the statistical studies** One group of researchers found that m irnjoi* 
ity of cases, criminality of the addict preceded his addiction and the other 
group stated that it is the consequence of drug addiction It seems that the 
result one way or the other, depends to a large extent on the particular group 
o* ®u«‘cts studied While the physician takes his subject-satnple from medi¬ 
cal addicts, the sociologist conducts his survey of thi people coming from an 
area with high rates of crime or concentration of disorganization** Both 
these views, however, leave the question at a point where th^y can best take 
U to and no jwibcr None can explain the exceptions and anamohes tn 
meir studies The view that drugs promote criminal propensity m an indivi¬ 
dual has been discussed at length by Maurer and Voeel** The authors point 
out rather convincingly that narcotics instead of inciltne the user to an unlaw¬ 
ful act, calm him down ® 


Vi.' the sense of well being and satisfaction with the world are so 
strong that coupled with depressant action of the drug, ihc individual is un- 
Jikely to commit ageres ive or violent enm s dfter he is -iddu-tcd, c\in though 
he habitually or professionally did so previously to addictions** 

I, ” r'lal,on>hip between 'drues and crime 

JuS lumdlf incidental cannection Some of Ibe 

state junsdictions declare mere possession of a narcotic drug or addiction 

33 C/.M,„,-„dVo,el Op ,„p„ S ,, 2,S. 

34 Maurer and Vogel, Op err ,pp„ notes.aijii. 

bja stud, cnducted by AcrI.oger ot tire 
m M . M ni'f “ ■“ "" «" ‘'“dwr T Prscor and Kolb bo* ct U S 

7'",. and Vogel, the firai study u not «!) 

relrablebecaosertr, based or, arrests prrher than on co.,v.cl,r..,s. 

36. Joint Comm ofAbaMdAma Op dt a./rro note 3, at 45 

37 Maurer and Vogel, Op rir 4op,o note 8. at 214, however, note that Ibe aatbon 
^.0 (ron, genenrhe.og the effect, of marihanna, beep and ro .ome .<!«' 

38 M3ureran<3VogeI.O;> d/ jiuprtf note8.al2l5. 
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per se a'crime. Compulsion for the drug makes the addict turn for his sup¬ 
ply to the under-world. To assure a regular supply to him, the addict ofteh 
plays as‘a tool in the hands of tough professional underworld figures. To' 
support his expensive habit, the add'Ct may have to indulge in comparatively 
non-vifcddnt but money making crimes®®, including shoplifting, larceny, 
burglary, embezzlement The addict gets into a vicious circle, terribly busy 
in attempting to maintain euphoria, peace and order in his inner woild. He 
has no'fime to think about his social obligations. On the other side of the 
circle iS the potential addict, a marked immature and withdrawn personality, 
sufferih'gTrom overwhelming feelings of inadequacy and a person living on the 
fringes of society, coming in frequent contact with underworld figures, 
ft is no' wonder that he succumbs to the first temptation promising an 
escape from this rut. 

1.1 I 

, iTbere is no dpbut that the problem is important enough for exercise 
of state.power. But to give a proper, shape to the exercise of force by the 
state, ft, is.necessary to consider how much an addict is a menace to others 
rather, than to himself ? Is narcotic addiction a problem of public morals 
or more.a concern of public health ? Much damage cannot be apprehended 
as long.as such conduct is being judged by society out of a limited legal frame 
work. But a great degree of care is required when law sets down definitions 
and controls. There is no doubt about the function of law as a vehicle for 
social engineering, but caution must be taken to keep the definitions and 
controls'harrow in I'iew of social stigma attaching to leral responsibility. An¬ 
other Significant factor is the general recognition either by law or general 
consent that orthodox principail of free will no longer operates once a person 
starts using narcotic drugs and thus he may deserve a different legal frame¬ 
work tfihn th traditional criminal process. 

' That Congress was fully aware of these speciil factors is clear from 
the Harrison Narcotic Act 1914 and other federal legislation. The intentions 
behind the law were good. The federal laws did not declare addiction as a' 
crime per se. But the application and interpretation of law was distorted to 
such' an'extent that for all practical purposes, the addict is a criminal offender 
since'the possession of narcotics is prohibited Many states*® make addic¬ 
tion per se an offence. The ' definitions sometimes include even occasional 
users. This obviously was an unfortunate trend. In 1961, United States 
Supreme-Court declared such penal provisions to be unconstitutional on the 
grounds' of unusual and cruel punishment prohibited by the Eighth and 
Fourteenth Amendment'' to the Constitution*'. In fact the decision denoun¬ 
ced the definition of criminality in regard to addiction rather than sanction. 
Application of the cruel and unusual punishment doctrine in these circum¬ 
stances has a wide scope for development of criminal law*®. An alternative 


39. Ny^iinder, Op. clt. supra note 24, at 89. 

40. The States of California, Illinois, Michigan, New Jersey and the District of Colun> 
bia. For details relating to fetate jurisdictions see Eldridfge; Op. tit. supjranole^ 

■ atei. ' ‘ ' 

41. Robldson V. California, 370 ti. S'. 660, 82 Sup. Ct. 1417 (1962). , 

42. Hughes, United states Narcotic Law, 1964 Crime. L, Rev. (Erie.) 523. 
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open to the states now is to dchieve incarceration of addicts through a civil 
comnittnient procedure Ever since the above judgment, there have beta 
attempts on the part of State Supreme Courts to make 6nc dislmcuoni 
which may nullify the whole (fleet of Robinson v Calt/ornii^* The, 
Supreme Court of Wisconsin in Swre* r Bronn** determined that Wisconsin 
penal Code, making it unlawful to take narcotic drugs without a lawful pres 
cripiion, was constitutional The Wi-conMn Court distinguished Robinson » 
California because that case did not render unconsiiiuiional a statute that 
made it a crime to ust narcotic drugs without a lawful prescription rcgardlesi 
of addiction The Court did not discuss the possible addiction of defeft* 
cants thus leaving It open whciher Wisconsin statute punishes as criminals 
those addicted to ihe use of narcotic drugs However, it is significant that 
the Supreme Court did not make any di>tinciion between an addicted dcfeti* 
dant and non-addicted defendant** The distinction relied upon is that tht 
Wisconsin statute punished the use and not the addiction per se Many othei 
State Supreme Courts have upheld the constituii.>naliiy of ibeir statutes if the) 
criminally punished the using of narcotics but unconstitutional if they punuh 
as cnrrinal, the status of drug addiction**. The distinction bciwceo tht 
punishing the use of drugs and punishing the status of being addicted to tht 
Ole of the drugs will remain very subtle and unceriaio m practice It ma' b* 
worthwhile to make the legislator aware of this distinctioo, so that be i* to s 
posmon to make his legislative intention clear 


In the field of (fcatment of the addict, two early s*lbaeks in the pro* 
per devcippment of a satisfactory system were the closing down of clmtci 
la the early twenties and secondly, taking away responsibility from tbe pby« 
|9I9, addiction was viewed as a public health problem and belwceo 
1920 to *924. as rnany as forty cities set up dispensaries and clinic for the 
t^atment of drug addiction and rationed distribution of narcoiic drug* w 
addicts . After a short hfc span of four years, this experiment was labcded 
as failure and the cl pics under this scheme ordered to be ciosed There were 
many defects in the orgarizaiioo of these dispensaries Lack of expeit 


7. —V V* inesc oispcDsaries i.acK 

issoci^ion wiih the chnic system, absence of an orgeanized program of treat* 
meni, oerective distribution of drugs, supply of dose more than was ncedeo 
to avoid thff nainfiil r«>9rtTnn nP _;_i __. __ _- 


~ j Vu .. uiufs, supply oi aose more man was ucs.w>.v 

to avoid the painful reaction of withdrawal, non-extslence of provisions for 
ftgistration and identification of addicts, are but a few causes to quote for s 
bad reputation wrned by these clinics The New York dime was the worst 
administered and a main cause for acceleration of the closing down orders of 
the Commissioner of Internal Revenue, one by one for all the forty clinics, 
tt IS felt ihat an experiment wub great potential was abandoned without giv* 


43 RobintoB v Callfornu. npriz note 41 ‘ 

« 25 WU M 413.130 N W 2d 760(|964| 

” 31 Iowa U 3 199. 209 (19«5), cotMho-.rp»««rt-e 

.h In the iMtaot case was oot addicted u 
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«» 7(«-03 154 So 2d 368.371, cm dedU 
Mu-m^4o’w 360 S W 2d 645. 631-52(15621! SUK ' 

Cl NnSoder^''i”'* 2‘‘*><'5«3) Sdlaiv Slue, 365S. W 2d 174(1565). 
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ipg It a fair chance and much needed direction”. In this four years’ dura¬ 
tion, a significant section of the addicts was detached from the under-world 
contact for supply of drugs”. A considerable number of addicts in the lower 
class at least had come to surface. The need was to rationalize the system 
rather than to give It up in haste. A start could be made by attaching e^i 
pert consultants to these clinics and examining the addicts and registration 
of the genuine cases. There was a need to relate supply to the needs of the 
individual coupled with an effort to gradually reduce the dose. Persuasion 
df ths addict to voluntary treatment and introduction of an educational pro¬ 
gram could have made a success of this experiment. With necessary changes, 
much could usefully he drawn from success of the British Plan for the’ 
control of narcotic drugs. Education and encouragement, instead of indict¬ 
ment and prosecution, are the basis of the British system. Physician is given 
full responsibility for the treatment and is well equipped for his task. In a 
constant peisonal contact, the physician while keeping the addict on a stabiliz¬ 
ing dose of drugs, gives him orientation in relation to possibility of successful 
withdrawal from the addiction. It is left to addict’s own decisions to agree 
with the physician to start withdrawal treatment'®. 

In the United States, the historical development has been just the 
reverse of British approach. It seems that originally the Harrison Act was 
intended merely to serve the function for the control of legitimate drug traffic 
by establishing a system of licensing" and similar other provisions. It was 
rather specifically provided that the restrictions would not apply to dispen¬ 
sing of narcotics to a patient by a physician in the course of his professional 
practice ” The duty of the physician did not extend beyond keeping a 
record of the patient and dispensing. It was probably not the intention of 
Congress that Government should interfere with medical treatment of addicts. 
But the Narcotic Division of the U.S. Treasury Department, and its successor 
Federal Bureau of Narcotics, succeeded wonderfully well in interpreting cer¬ 
tain Court decisions according to their view of the problem and harassing 
the medical profession under various restrictive regulations. The freedom of 
medicali practitioner was effectively limited at least to provide addicts with 
drugs.' even when that was believed medically advisable. It is unfortunate 
that the question in its initial stages b-fore the Courts arose in cases'^ where 
the doctors were abusing the exemption available to them under the Harrison 
Act. The physicians involved in this case were determining the measure of 
dose by subjective standards and suffered from bad reputation. In a later 


- 48. Id, at 9; Author’s account of the success of Shrevenport and New Orleans clinia 
' indicates unexploited potentialities which underlay this experitnent- 
49. ia.'at?; when the New York Clinic was opened, as many as 7464 ‘patients 
' appeared in that clinic alone. 

1 50. As the sociky is getting more complex and heterogeneous.in Britain day by day, 
‘the British Plan is experiencing, a strain. It will need readaptation induecourst 
of time. For a detailed examibation of the British approach, see Nyswander, O/- 
cit. supra note 24, at 148. - 

51. Webbv. U.S., 249 U.S. 96 (1919); Jin Fueyv. United‘States, 254 Us S. 180(192o>, 
where the physician was prescribing morphine to a stranger (a patient not undei 
his regular treatment) indiscriminately in bulk from 8 to 10 grams at a time foi 
S 1 00 per gram ; U. S. v, Behram, 258 U S. 5 (1925). . ’ 
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decision**, Ahs Supreme Court ruled that the statutory provisions-, do not 
undertake to prescribe methods for the treatment of addicts According to 
this view, the addicts arc diseased and proper subjects for such treatment and 
that there can be no conclusion that a physician acted improperly or uq 
wisely or for other than medical purposes solely because in the ordinary 
course and in good faith he has dispensed to one of them four small Mamets 
of morphine or cocaine for relief of conditions Incident to addiction^ This 
case if not repudiation of earlier decisions, is at least a clear rejection of the 
iQterpretation put upon them by the Treasury Department it is however 
admitted that in the earlier cases the physicians were rightly punishedt but foi 
wrong reasons A noteworthy feature involving physicians was that none 
of them was giving a regular treatment and ihatithe medicine was b^ing ad 
ministered for comfort and relief of conditions incident to addiction > On the 
philosophical grounds, there can be no dobut that a doctor is to give relief 
to the patient But is it not true that he should do it in such a way as to 
give a permanent and lasting relief, even if like surgery, it causes great 
suSeiance in the process 

I'l f 

The situation has not been properly assessed for a satisfa-t-vry legisla* 
live direction The Bureau of hfarcotics has taken the holding in ^Vebb T 
U S and U S. f Behrman, as guide*lines for its over*enthususm in climiaa 
ling the doctor from the scene The medical profession, confronted with a 
bewiidenog sittiation, finds It safe to keep the addict at arms length from his 
ehme 


The present federal provisions for disposition of addicts by the federal 
Courts are hopeful and encouraging as far as they go But the over'all pro* 
gram for control of the addiction problem is inadequate According to the 
existing provisions, the Surgeon General has been authorized to provide for 
the confinement, care, prot-ction, treatment and discipline of addicted per¬ 
sons who voluntarily submit themselves for treatment These provisions cx* 
tend to the persons convicted of offences by the Courts including Courts* 
tnailial and consular Courts Such care and treatment is to be provided in 
the hospitals especially equipped for the accommodation of such patients” 
There are further provisions relating to the establishment of industries and 
factories with employment potentialities for addicts, payment of wages and 
disposal of products and manufactured goods” Subject to availability of 
accommodation, the authority vested with the power to designate the place 
of confinement of prisoner 15 bound to transfer to hospitals established for 
this special purpose all the addicts including addicts convicted oToffenccs due 
for any penal correctional, disciplinary or reformatory institution An 
exception has been made in the case of persons who are considered to be not 
fit persons for such transfer either because of nature of the crime committed 
or their apparent incomgibiliiy At the completion of treatment, or earlier 
if not found to be a fit subject for keeping in the hospital, on the orders of 
proper authority such addicts are to be returned to the original institution or 
any other thought proper in the case”. The provisions relatmg to parole, 


*2. Lloderv U S^26SU S 5(l92S) 

53. 58 Sul 698 (19441.42 U S C 257(1958) 

54. SSSULevnmO 42U S C2S8(t9S8) 
35. 58 Sul 699 (IW). 42 U. S C, 259 U93t|. 
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commutations, allowance for good condu,ct, employipent in industry and pay¬ 
ment of gratuities have been specifically made appl/pable ^to these addict's^^ 
pe Court has power to make treatment at a hospital a condition of proba¬ 
tion.^ Section 260*' deals with admission, fees, and treatment of addicts 
admitted as voluntary patients. The Surgeon Gpneral has. been .given dis¬ 
cretion to decide the maximum time necessary for the hospital treatment in 
each case. There are separate, more or less similar provisions for . addicts' 
committed from District of Columbia. ,,, 

Conclusions and suggestions for a program of| treatment, 

. In making any suggestions in this area, one feels terribly conscious in 
view of Eldridge’s remarks” that in the effort to deal with narcotics in the 
United States, if there is anything more plentiful than probferasV'it is sugges¬ 
ted solutions. But as the following statement by Maurer and Vogel” shows, 
the reason for an undue abundance of suggestions may well be a reflection of 
the feeling that existing devices for control of the probl&m are unsatisfactory 
*nd archaic in their nature., 

“It is in our opinion, reflection on modern social intelligence that con- 
- trol of so vital a problem as narcotic adaiction shoull have been 

initiated in a form of tax law. It is still so written, although 
everyone concerned understands that its primary purpose is the 
control of human behavior and not the production of revenue, ' 

In laying down a plan for treatment of the addicts and addiction, 
(jualities and personality traits of the addict, effects of the drug on an iiidi- 
vidua] and social surroundings are some of the highly relevant matters' to be 
taken into account. There is a need for guarding against complacency on a 
superficial level, which may be instrumental in keeping one away from core 
of the problem. For instance, particular trends in dress, music, language, 
pleasure seeking may be found to be characieristic features of way of life 
among adolescent world generally. The real cause for drifting to a delin¬ 
quent behavior may be an entirely diSerent and special set of problems like 
color, tradition and identity. 

Legislation, treatment policies and public attitude upto-date betray the 
tendency ttiat narcotic addiction is an evil_ to be stamped- out at an^ 
Application ,of increasingly severe penalties in an effort to eradicate this evil 
is a natural corollary of this idea. Approach of the administrative staff 


56. 58 'Stat.699 (19i4), 42U. S C.259 (1958). ■ 

57. ?8 Slat. 701 (1944), 42 U. S. C. 260 (1958).' • 

' I ; t ^ ' ' 

58. Eldridge, £?r>. c//. note 9 at 104. 

I 5?- Maurer and Vogel, Op, c//note 8 a) 19. - , . 

6a Chief agency responsible for carrying outTolicy decistens^ls the Federal Bateau ot 
.Narcotics set up in 1930; the Bureau operates as a. law .enrorcen)ent„branchof the 
United States Treasury. • : 
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rwponsjWe for carrvtng out the pohcies remains stiff and orthodox” Thej 
art stiUmfdVOUT of strict penalties and are inclined to believe that strict 
punishments bring down the rate of crime” Their thinking shous typical 
official fervor and utter disregard of a comprehensive approach to the pToi> 
tern A continuous rise ot the narcotic problem to higher dim'^nsion^nd 
aft acute rate of relapse shows the tneffcciivencss of such a pohcy There 
IS a real need for restraint on national tendency towards morality and sect** 
mentality and consideration of the matter from an objective siandpomt 

Most of the research on causative fictors, unfortunaiely focuses its 
attention on finding a single or common Cduse, which mav obv ously be not 
possible Thou^ there may be found the presence of common and criup 
(ccidcncies of the existence of a subculture, yet the ad ict is noi part'of a 
homogeneous group They differ m age, personality, consiuution, social and 
cuUural envKonment and length of time of addicti m Each addict is an 
individual problem Tins fact needs to be recognized ai ihe level of Court 
disposition A far reaching reform would be to reverse ihe present judicial 
policies of sentencing in the area of drug addiction and accord to the judges a 
«nde discretion to individualize sentences Of all the deviant behavior, narco- 
ttc addiction IS one of ihe few area which need most ihe application and 
trial of the modern concept of individuahzaiion m treatment The judge 
should fu»'thet have the right to support his experience and education by uu 
Illation of social reports by medical authcruies, psychoinalysts and adminis¬ 
tration of msiituiions receiving such addicts** As far as possible**, a clear 
disUnciion ought lo he made whether the offender is simply a peddler a p-dd- 
Ut addicted to narcotic drugs or an addict peddling to help finance hts addic¬ 
tion There may be people primarily criminal and only incidenially addicted 
to narcotics and those who are primarily addicted and commit crimes to sup¬ 
port the addiction In deJimg with the offender, it is necessary to know whe 
ier the main problem is addiction, crimmahiy or unsocial business of sOhni 
oarcotics After such preliminary determination by the Court for disposition 
^poses, ihcre is need for further diagnosis from the standpoint of ireaiiucnL 
rhe cure, for insiance, is easy if ihe drug addiction is ibe result of some 
illness physical or psychological m origin, and where the main motive for 
taking drugs disappears, once the condiiiomng illness has passed But com¬ 
paratively, it 18 extremely difriculi to treat addicts who suffer primanlv fi'otD 
deep-rooted personality disorders” A simple withdrawal will not help «» 


,6\ "E. g” ^}Us, A Centraf Outline vf Federal W«rrol/c Stalules, 18 Food Drug Ct»- 
meric L J 372(1963), where the Buihor.Bfl officer of ihe Federal Bureau ofNar- 
colics expressed his sausfactioo frankly *nd emhusiasucally for. having Ihe 
Daniel Act as an fmporlanl weapon In Ihe war ttgat/ur the rlda'ia traffic 
■%i, i2 California Assembly Inienin Comm On Criminal Procedure 41 (1963) 

The matters penalnlnt lo expense* of clinical lest*. hoapitabiauoD. travel fare eie 
•rcconsj-jffediobenjatieriofderailfof • particular prOEram and beuca are <»» 
disevssed (0 this paper- ‘ 

fc*. Without a proper ateocy and procedure forihfa pupose, ifeuybe guilediffirtW 
tot tie court to irake aacb a d«atlotsoa the basis of record before it . > 

On Treatment and care of Drug Addict Ser Nb. Ul 
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such a case. Intensive treatment of a psychotherapeutic nature and a program 
of comprehensive social -ehabilitation is necessary. Grant of discretion to the 
judge and proper classification is but a part of the over all need for recasting 
the whole system Addiction, which is at the root of the narcotic problem is 
so complex that for its solution all the possible forces should be mobilized. 
There must be realignment of responsibility among legislators, enforcement 
agencies and doctors and perpetuation of a genuine spirit of co-operation in 
Breas-which overlap in interest*^. Enf.»rcement needs to concern itself with illi¬ 
cit traffic,legislature with controls which are more permissive and less directive 
to social agencies specially medical profession. Doctors and legal institutions 
need to concern themselves more with the causes and treatment of drug addic¬ 
tion than with means for decreasing or limiting drug traffic. 

: As far physician’s position at the moment, it may be said that not only 
addict but physician also needs rehabilitation. The relevant research and 
medical literature on narcotics shows that medical profession is fully conscious 
of its, responsibility. A sharp conflict with law and enforcement agency, how¬ 
ever, seems to have punished the physician to maintain a posiiion of detach¬ 
ment and respectability. The profession should be afforded facilities and 
reaspnable latitude for making decisions as to the efficacy and desirability of 
treatment procedures. There may be cases when the attempts at withdrawal fail 
or the addict is found to be unable to adjust to the society without a regular, 
Intake of drug. It will not be an unfair concession to the physician if he is 
allowed to administer the drug till 'he addict is ready to go off the drugs,or in 
extreme cases to continue for his lifetime” Physicians have to have available 
to hospitals and other clinical help where they can refer deserving cases. No 
useful purpose will be served here in discussing the merits and demerits of 
out-patient clinics and institutional treatment on the lines of Lexington- 
Fonworth group. There are arguments far and against both the systems. For 
the time being both types of hospi'als may be recommended till experience es¬ 
tablish definite superiority of one over the other. After taking proper safeguar¬ 
ds against slips in the earlier experiment with Public Health Service Clinics in 
1920 and instead of a large scale program, the out-patient clinics may be set > 
ap«®, to begin with, in the areas with a high rate of addiction. Since the pur¬ 
pose of this treatment is emotional readjustment of the addict, so that he 
learns to live without abnormal or artificial stimulation, and to solicit hiS' 
genuine co-operation,it is essential that the addict must appreciate the process 
of withdrawal and other transitional stages involved in the treatment. To 
achieve this goal, the hospital and other correctional institutions have to be 
provided,apart from mental hygiene equipment,with recreational occupational' 
and rehabilitative skills. Due regard should be given to the facilities foi‘ 
education, moral instruction, and gradual assignments of responsibility. 

' A complete change in the view-point of enforcement authorities is _ 
deslriible. They are no doubt primary and appropriate agents for discoveriiig 
the maladjusted individuals of society. But they have to recognize that jaif^s^. 


S6, Eldridge, Op. cit. supra note 9 at 199. 

67. A close study of the British system on narcotics can provide some guidelines for 
' devising a working plan in such cases. 

68. But see. Joint Comm, of Aba & Ama, Op. cit. supra note 3, at 79; where the, 
, report has recommended a go slow policy in regard to reestablishment of clinics., ' ‘ 
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of pnsoni are not fit, or' dtUast not exclusive faciltiies, for solving the basic 
KoWemsof addiction toolM in tensions, anxfties, pressures and personamj 
orobiems’ They may surely be entrusted with supervision over proper dis- 
charee of duties by the physician Before that, however, an effort should be 
made to fcStablish standards of conduct on the part of medical prof^ession 
Though a reference has b^eeh made m the Court decisions dUcussed eanier, no 
criteria haVe been laid'down for “physician’s goad faith” and ‘‘proper medi 
cal standards'*^ This iS by no means to sugcest that criminal sanction ought 
to be allosethcT excluded Irom this area. There are cases of criminal addict, 
peddler addict and skilled tnanoeuvrer m the underworld conitollmg the drug 
traffic, who* deserve penal treatment In case of recidivists, there may be a 
need to go a step furthef and keep them m segregation 

It mav be appreciated at this point that provision of these clinical and 
Institutional facilities will'hot alter the basic causes of th; addict problem 
They are mainly an effort td remove the problems created by drug addiction,' 
Qot an effort to remove the pTob\;m» which create addiction The earlier part ‘ 
ofthis paper has attempted to show that addiction is largely the result of 
personal inadequacy, emotional instability and social maladjusim'nt To deal 
with such a complex phenomenon, there is need for a multipronged and com 
t rehensive program More atienttou is needed in the area of prevention than 
Umg paid at the moment 

In evolving a social scheme for dealing with problem of narcotic i 
addiction, the stress should be on substitution of present compulsive methodi 
»Uh a treatment bsattng potentialities of non*puniuvenes8 and voluntary 
operation strengthened by a follow-up till complete rehabilitation In the con¬ 
templated plan, physician will provide the fiRt c>ntjct wiih addict. The pby- 
iictan deciding to work with addiction problems is expected to fully equip him 
self with all available knowledge which research offir> him upto-date. Jt is im¬ 
portant thaidoring the treatment p nod.doctor acts as a friend and shares con¬ 
cern of the addict, who dcSpjrat-ly needs help, encouragement and confidence. 
Howeser, by its very nature, physician’s role has to be limited over a certain 
period of treatment program. The faribest point it can extend is the clinical ■ 
follow I'p of ex ..ddici m si cieiy The physician cannot do much single-hand^ 
to reduce the gap between ihe clinical treatment and the problems which ibff-- 
drug addict must face when on his own Physician’s efforts need to be over 
lapped by active care and concern on the part of communiiy Besides erao-'"' 
tional readjustment of thc'addict, there has lo be undertaken a gradual and 
long range aitacV on social and economic conditions which exert strain and^' 
onen break down the individual personality Nothing less than co operation’ 
of all the communal welfare agencies will help in this direction Due to com 
mumty's association, rehabilitation techniques have to be quite local in thcu 
diaractcr, A uniform patiero is perhaps not desirable since these techniques 
aecessarily are to be based, on enyrronroental conditions and psychologic^ , 
trails and Wiaknesses of the pddict So aficr elimiration of physical symp* f 
toms of the addict, the need IS to provide him with understanding contacts' 
Otherwise he u likely to seek out others of his own kind bc^srtticr 
□Bdetstjrd each other s weaknesses ard struggles The aim should be to 
provide a strong healthy group which out weighs to replace the drug addict 
Uoup from which the addict IS trying to break awaj. The process of rehabi 
Illation has to aim at helping the drug addict to gam more and more confi* 
dence and natural pleasure and loosing his anxiety and tension He is to be 
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led to a point where his natural gratifications and confidence constitute a 
positive force and then at that stage, by proper education of addiction prob- 
lem and other favourable motivations create a situation where he would be 
reluctant to exchange the pleasures of reality for artificial and destructive 
state of mind guaranteed by return to diugs. Feelings of spontaneous under¬ 
standing among his relatives, non-addict friends and community agencies 
provision of a job, a favourable cultural climate and satisfactory interper¬ 
sonal associations may well form some of the features of a program seeking 
to establish that the treated addict on his return to community does not 
face same sort of difficulties which caused his original maladjustment. 

A few attemps to relate treatment efforts to the addict’s total situation 
in the local community, sometimes called “rehabilitation and social integra- 
ra'ion system®®” have resulted in establishment of ‘Half-way Houses’ and 
‘Synanon Houses’. These institutions are conceived as transitional orienta¬ 
tion projects covering one of the most crucial phases of addiction treatment. 
It is an attempt to link institutional therapy with process of readjustment of 
the addict to the community. An addict released from a treatment insti¬ 
tution can reside in Halfway House and prepare himself to meet the society, 
where he is likely to come across hostile feelings and adverse atmosphere. A 
distinctive feature of a Synanon House is that one group of former addicts 
lives and works with current addicts and tries to win them by example and 
discussion. The device is very imaginative as the men forming the active 
correctional administration are not those with mere theoretical knowledge 
and authoritative approach. They are the people who have undergone the 
exact experience and understand the emotional and physiological processes 
involved in breaking away from drugs. The plan has its own drawbacTcs. 
Instead of working their way out, the addicts are found to be reluctant to 
give up the sense of security they find in the House They find satisfaction 
and feelings of superiority by doing a sort of social service. A solution to 
this problem could be found by encouraging an organization on the similar 
lines working in open community’®. The Halfway House Scheme has been 
criticized’^ on various other scores. The inmates resent being called patients 
and presence of a dominant group of inmates among them. Too much of 
discipline, lack of autonomy with persons having immediate charge of the 
House and absence of identification between the staff and residents are some 
other areas which need improvement for achieving a more effective agency. 
Another parallel attempt on the lines of social integration idea is the prac¬ 
tice at New York Metropolitan Hospital under which the patient continues 
to receive help until his rehabilitation and social integration. The short¬ 
coming of this program is lack of any activities designed to promote a 
favourable social atmosphere’*. 

One of the pi oposed amending bills before Congress’® promises a 


69. Schur, OP- cit. supra note 2, at 148. 

70. A group consisting of exaddicts Is working in the community under the name of 
“Anonymous Narcotic Group.” 

71. Fisher, The Rehabilitative Effectivenese af a Community Correctional Residence for 
Narcotic Usess, 56 J. Crim. L., C and P- S. 190 (1965). 

72. Schur, Op. cit. supra note 2, at 148. 

73. H. R.9051, 89th Cong., 1st Sess. (1965) 
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number of desirabis changes in the present legal structure relating to treat¬ 
ment and rehabilitation of addicts Its mam purpose is to apply a civil 
comm tment procedure to all the persons charged with vto aiion of a 
Federal penal law pertaining to except those charged with knowing 
by selling narcotics to another for purposes of resale Under 
this procedure, the criminal charges against the offender are held 
in abejance till the Court finally either convicts or discharges him The 
person charged of an offence is allowed a period of ten days, following his 
appearance b.fore the Court, to elect to submit to an examination for deter¬ 
mining wh*ther hs is a narcotic addict If he makes such an election within 
the prescribed p nod and it is determined on the basis of an examination by 
the Surgeon General that he IS a narcotic addict, the Court shall have juris¬ 
diction to order him to submit to a mindjtoiy civil commitment provided by 
this new Uw E'ement of partial consent in this procedure incidenially saves 
the provisions from anj objections on constitutional ground* The person 
examined can contest the findings of the medical report If the Courtdeter- 
mines on ihe basis of the report that such person is a narcotic addict, the 
Court may order him to be committed to the custody of the Surgeon General 
for confinement, care, treaimcnt, and rehabiliiation m any institution 
especially equipped for that purpose The period of civil commitment is 
indeterminate custody of thirty six months under the care of the Surgeon 
General This period is exteodable in certain cases by another two years 
for probationary after-care Throughout this period there is a close co¬ 
ordination between the Surgeon General and the Committing Court In 
case of addict’s refusal to comply with directions ol the Surgeon General, 
on a report to this effect, the Court can immediately resume the 
prosecution of the cnminal charges against him The proposed bill contains 
elaborate pros hions fir establishing appropriate facilities for treatment and 
rehabilitation, integration of certain public and private agencies into slate 
plans and financial help to certain private agencies S-Umg up of a 
oine-raan Advisory Committee on Drug Abuses is a very welcome pro 
are to be the individuals eminent in fields relating to 
treatment and rehabilitation of drug abusers such as psychiatry, psschology, 
general medical prattice pharmacology, internal medicine, vocational train¬ 
ing correctional rehabilitation and enforcement 

c" I'ave one a feelingofun- 

raocnov.Ti “ P'”™ "incorrisible” or non- 
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which may provide the researcher with much needed data for his work 
Efforts should be intensified for finding a pain-relieving drug which may be 
used during withdrawal stage of the treatment In their search for causative 
factors psychologists and sociologists should have full co-operation with 
each other'* and realise that reclamation of the addict is the joint responsi¬ 
bility of the whole community and not of one or other section of experts or 
administration. 


74. Messinger and Zitrin, supra note 29-A, at 292. the following statement shows the 
tendency on the part of psychologists to by-pass their obligation to share the res¬ 
ponsibility. "The management of the great mass of adult criminal offenders rightly 
is and should remain in the hands of penologist, judicial and correctional 
authorities, parole boards and probation bureaus. This conclusion will remain 

valid as long as no effective psychiatruc method or regime for the treatment of 

phychopaths is devised.” 

Note—The sign § in the test stand for sestion of an enactment. 



CHANGING LAW IN THE HINDU SOCIETY—AN APPRAISAL 


By 

Tahir Mahmooo li m 

Lecturer in La.w, Muslim University. Auoarh 

Hvtidubeen a shortlived one Its historical 
records date back for over three thousand years This oldest legal systen 
known to the world is followed today by over thirty crores of people from 
the \alley of Kashmir to the Cape Comorin in India It is also the personal 
law of thousands of persons m Pakistan, Nepal, Burma, Ceylon and many 
countries in the African continent This miraculous survival should be 
attributed to a distinguishing characteristic of the system itself Sacro 
sanctity of law has always been foreign to Hindu legal thought Rigidity 
or m flexibility of legal rules was never favoured by the ancient jurist of 
India In legal theory, the system was believed to have emanated from 
the Supreme Creator But, at a very early stage of its development, 
doctors of Hindu law had drawn a distinction between the inviolable reli 
gious law (dharma) and the positive secular law (yyavaharo) This latter 
was left open to development through human agencies The Hindu concept 
of positive law so distinguished bad a remarkable similarity to the theory 
of law evolved by the German thinkers of the Historical School of modern 
jurisprudence Mooter Williams has rightly observed that Hinduism was 
cased on the idea of unnerjol recepiniiy ' it ever aimed at accommodat* 
ing Itself to circumstances Its principles have, therefore,^ shown in all 
periods of its history, an amazing adaptibility to the ever changing coodi 
lions of society 


This process of adaptation has been Carried on through more than 
three thousand years As an obvious result of such conlinuous change, the 
Hindu Law of today is found entirely different from, and often opposed to. 
what It bad been m its beginning To meet the challenges of time the 
present has broken away from the past The evolution of Hindu Law is, 
therefore, spread over a long story of vicissitudes It has stood the stress 
and strain of more than three millennia of legal thought and experience* 
So, to link up the Hindu Law of today with, that of as dawn, and to btidga 
the gulf between the living present and the distant past one would have to 
travel into three distinct phases of its evolution 


The First Phase 

The ultimat^c source of Hindu law was embedded m theology H 
had its origin m the Creator s Jivinc tireetjons seat to the earth for tie 
guidance of mankind Such 5 iiritual directions were called the Shrul 

\ Moniii V/>njams, Reltsloui Theughx and Life in India. 37 
2. Radhakmhnin Hindn View of Lite, 1 
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when reproduced by the sages in the original divine words,® and were call¬ 
ed the Smriti when recollected by them in human language*. The four 
holy Vedas—the Rig, the Sam, the Yajur and the ^i/icrva—were expound¬ 
ed m their Smrities by Manu and Yajnavalkya. Their hymology was 
developed into positive law by the Rishi Brihaspati, the Muni Narada and 
the smritikars—Baudhyayna, Gautam and others. The totality of all these 
scriptures vyas regarded the supreme law for centuries to come. Even at 
this preliminary stage of social development a distinction was drawn bet¬ 
ween religious law (uq-;) and positive law (eijcr^v:). Dharma was a term 
of wider connotation including religious, social, moral and domestic 
regulations. Vyavahara meant civil law, positive law or legal procedure.*® 
The sanctity of the former was based upon the inviolable scriptures. But 
for the development of the latter, the validity of many concepts was accept¬ 
ed. Such were (custom)®, (self-satisfaction)® and 

(king’s edicts)’. These tools were given in the hands of the 
jurist oy the law-givers themselves so that the system could be adapted to 
the requirements of time and place. These were employed too very 
frequently by the smritikars themselves. This was the first phase. 

The Second Phase 

Time went on. Spiritual leaders of Hindus realised that many 
pro\isions of their scriptural law had now outlived their glory. 
They felt that their ancient law, which was once capable of being a magni¬ 
ficent system of jurisprudence superbly equipped with all features, had 
now failed to keep pace with the changed social conditions. A drastic 
over-hauling of the system was, therefore, taken up by them. The solu¬ 
tion of the problem was, however, found by them, not in abolishing the 
ancient law, but in explaining away its principles by putting a new gloss 
on them. The fabric of Hindu law was accordingly rewoven with the 
spindle of juristic interpretation. Long ago Jamini had composed a 
comprehensive treatise—the Mimamsa—on the construction of Shastric 
rules. With the help of Jaimini’s maxims of interpretation, established 
meanings of many a legal rule were given a go-bye and were substituted by 
fresh ones conducive to the contemporary circumstances.® 


3. Mayne. Hindu Law and Usage, 19 referring to Manu II, 12 

4. Sen, General Principles of Hindu Jurisprudence, 12. Not containing a direct record 
of revelation, the smrities embodied the purport of vedic text as recollected oy their 
authors. 

4-A. Sarkar : Epochs in Hindu Legal History 104, referring to Brihaspati, XI, 18. 

5. Local custom was recognised as a constituent of law both by Manu (II. 12l and 
Yajnavalkya (I. 7) ; and the jurists and the rulers were directed to incorporate new 
customs into law. 

6. A concept based on the last phrase in Manu IH2--what is agreeable to one's 
soul”—and similar to equity. 

7. Introduced by Narada as a source of legal development (X. 7) Mayne : Hindu Law 

■ and Usage, 29 - ' . ' 

8. Mayne : Hindu Law and Usage. 35 referring to the Mitakshara and Dayabhaga. 
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Many precepts of the ancient scriptural law had now become 
impracticable To overcome this problem, the Equity of Factum Valet was 
■developed 

-tt-A 

“A fact cannot be altered by a hundred texts *'* 

Applying this, rules of law «erc classified into many compartments—impera' 
tive, directive, admonitory moral, procedural and the like Among these 
various precepts, the obligatory character was reserved for those of the 
first kind only These were called the vtdkt and were distinguished 
from the arth\ada 3T«f?TT^ rules which were relegated into the realm of 
morality or procedure Recourse w-as also had to the theories of Kalnar 
jya,^*, lokarid\ista*h and apaddharma*c 


With the aid of the concepts given by the ancient law givers and the 
devices developed by the later interpreters, many important changes were 
introduced into the fabric of law Through the medium of exegesis, com 
mentaries and digests, yogis like Vijnaneshwara and Jimutvahana formulated 
new rules of law suiting the conditions obtaining in their respective locali- 
ties Now Hindu law came to be ascertained mainly through the medium 
of the Mitakshara, the Dayabhaga and other noted commentaries 
It was at this juncture that schools with conflicting doctrines arose In the 
North Mitramisbra founded the Benaras school The Province of Mithila 
‘^sed on the works of Vachaspati 
KtSu Chandeshwara In Western India, Devanand Bhatt's (Vyavabara) 
layukha gave rise to the Maharashtra school And the Dravida school 
V” *5® teachings of Nilkanth's Smriti 

S founders of these schools brilliantly interpreted the rules 

tU tequiremems of people m ibeir respective localities 

position of law-makers 

vI?,on< » <*«savowed all intentions to make inno- 

Jhi uuder the guise of interpretation they moulded 

schoSu ih^ .m? I “P^" development of these schoo’s and sub 
down HmSr, f Pr«'^ailcd m the first phase now broke 

ph«e ” ^ witnessed an era of diversity This was the second 

The Third Phase 

Several hundred years alapsad In , 1 ., begrrrmng onSth eem?r, the Hmdu 


' DajrabhaBa, It. 29-30 
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intelligentsia again found even the law set in the era of commentaries over- 
due for reform in many respects. The gradual movement of Hindu society 
from status to contract and the influence of the Islamic and Christian civili* 
sations resulted into a general feeling that the then law had become out-of- 
date. The voices raised by the reformists like Raja Ram Mohan Roy and 
Pandit Ishwarchandra Vidyasagar awakened the Hindu masses. They 
aroused a public consciousness for the pressing need of overall reform. 


The harvest had long been ripening. But now there was no Vij- 
nanesvara or Jimutavahana to assume the reaper’s role. It was in these 
circumstances that the legislature lent its hand to quicken the process of the 
required re-adaptation of Hindu law to the social conditions which had 
once again changed. This was the beginning of the third phase. Revolu¬ 
tionary changes have since been introduced through the medium of amend¬ 
ing and codifying statutes. 

The Corner-stone of Statutory Changes 

The legislative ideal underlying most of these statutory provisions 
seems to have been the elevation of the legal status of woman. It was in 
the beginning of the third phase that the story of recognition of her rights 
and the promotions of her status began. A century of reforms has since 
elapsed. Today, in none of its aspects Hindu law seems to have so drasti¬ 
cally derogated from the textual ideals as in its treatment of the socio-legal 
status of woman. In spite of its story of man’s fall from the paradise as a 
result of Eve’s temptation, the Islamic legal system conferred on the woman 
an independent legal status. But Hinduism which had no parallel to such 
event, had merged the individuality of woman in the dominating persona¬ 
lity of man. The old shastric ideal as to woman’s status at law was best 
represented in a verse of Manu.^^ 

“Her father protects her in childhood, her husband in the youth, 
and her son in old age. A woman is never fit for independence.’ 

Thus, in spite of all respects and regards enjoined in the texts for feminine 
modesty, the status of woman at law was of absolute dependance and subser- 
vience. The inferior status of woman was evident _ in the institutions of 
polygamy, sati and child-betrothal. Women’s inequality to man was, however 
a sign of their superiority. Females were given special treatment not 
because they were despised, but because they were peculiarly honoured and 
protected. Nevertheless, in modern India the need was felt for sweeping 
measures of law reform designed to improve woman’s status, _ The -ancient 
position, of woman once a prominent feature of the community, could not 
keep pace with the .new social conditions. So, it was changed gradually 
step by step—in all branches of Hindu law. 

It. Manu IX. 3; translation borrowed from Sastry’s Hindu Jurisprudenc*. 67 
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Once upon a time the Hindu woman had to bum herself to death 
upon the funeral pyre of her deceased husband Today she enjoys a legal 
status no less dignified than that of even the most respected Brahmin males 
Now she has earned valuable rights to hold property, independently of 
free marital choice, and of remarriage after her husband’s death The prc 
sent law m this respect has so radically derogated from the ancient ideas 
that if Manu and Yajnavalkya or Bnhaspati and Narada were to take rebirth 
in India, under the process of transmigration of souls, they would mistake 
their homeland for a foreign country practising strange traditions These 
statutory changes relating to woman's status have affected many walks of 
life 


Marital Life 

The enactment of the Hindu Widows’ Remarriage Act m 1856 set 
11 The poor widow who had to die a fictitious civil death 

^11 ° husband, even after the abolition of the sati pratha, was now 

allowed to contract a second marriage. It was a freedom unknown to the 
then Hindu law under which the rule was once a marriage always a marviage, 
and Which regarded marriage a holy union of two souls not liable to be 
terminated even by the death of either spouse' The credit of legalising 
Paodii Vidyasagar. an ardent champion 

of the Hindu woman’s freedom 


-k.ij I?'"'*'’'='>'j>ra‘"iShard4Act abolished m 1929 the practice of 
J'l niinimtim marriageable age.” lit 1946 the 

^ ■'''“f She was allowed to suspend the 
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iSatuS^ wWh movement was then launched in the central 

legislature which gamed moracotum on the soil of free India In its 
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relations ’ Hindu mamai.* ® novel code of matrimonial 
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of the day, consent of the girl was immaterial and the practice of bride- 
price had been forcefully condemned.Today Hindu marriage is almost 
a civil contract. 


Majority is necessary, sanity is essential,” free consent of parties is 
indispensable.*® Dissolution of marriage has been allowed through various 
expedients— nullity, annulment, judicicd separation and divorce. A Hindu 
wife can now wish to throw off the marital yoke on the ground that a life 
partner has been thrust on her against her consent.” She can seek judicial 
annulment of her marriage alleging that she has been contracted into 
marriage with a mentally insane or physically impotent husband.** In order 
to maintain the age-long sancity of the marriage union, and to avoid a final 
dissolution thereof, the new law has introduced the concept of Judicial 
separation. A decree of judicial separation does not dissolve the marriage 
but suspends the right of the spouses to the society of each other. That 
decree can be rescinded at any time, but ripens into a ground for divorce 
if not rescinded within a space of two years.** The concept of judicial 
separation can be said to be a revival and the modernisation of tyaga 
(abandonment) a similar concept foud in some of the ancient texts 
of Hindu law. 

A decree of divorce, however, brings a final termination of the 
union, allowing the parties to remarry after the expiry of a specified period 
which is, with minor adjustments, one calendar year.*® The wide variety 
of grounds for divorce includes inter alia, established matrimonial offences 
like living in adidtry and other acts of sexual infidelity ; medical grounds 
like venereal diseases, virulent leprosy and incurable insanity; and also 
events like displacement, apostasy and sanyas. In the event of dissolution 
the party found in a better financial position, husband or wife, may be 
asked to pay to the other the cost of litigation and also permanent ali¬ 
monies.** 

In its efforts to elevate the legal status of woman, the new law also 
prohibits polygamy. Hindu law once allowed polygamy side by side with 


17-A. Altekai : The Position of Women in Hindu Civtlizafion, 56 

18. S. 5 (ii) and (iii). A marriage between the persons below the prescribed age is not, 
however, void. Blit persons responsible for such a marriage are punishable under 
S. 18. (Smt. Naumi v Narutara 1963 Hi, Pr. 15) 

19. S. 5 (ii) 

20. S. 12 (i) and (c) 

21. S. 12 (a and b) 

22. S. 13 (I) (viii). The Punjab High Court has held that such a ground for divorce 
will be available-to the wife only if the decree of judicial Separation is passed at 
her instance (waryam Singh Vs Prithipal Kaur 1961 Pun. 320) 

22-A. Manu IX. 46 Tyag or separation was allowed on some grounds but it did not 
have the effect of dissolving the marriage completely. 


23. S. 15 

24. Ss. 24 and 25 
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the shastnc preference of adherence to monogamy “ No restrictions as 
to number of wives or directions as to the equality of treatment among 
CO wives were found in the dharmashastras To uproot this practice 
completely, the Act of 1955 also declares the practice to be an offence under 
section 494 of the Indian Penal Code * 


An unfortunate development of the textual law had given rise to the 
luxurious practice of dowry In ancient India the dowry system did 
not exist Under the ancient law marriage with a monetary consideration 
was known as asura It was regarded one of the four unapproved forms of 
marriage For reasons quite unknown another type of that very unappro¬ 
ved form of marriage had become m recent times the most widely 
prevalent one The choice of a life partner had, therefore, become a 
commercial bid In recent years the amount of dowry assumed exhorbi 
tant rate> A good education, an attractive assignment, or good social and 
economic status, made the bridegroom acquire a high price, and marriage 
marked the choice of a matching spouse for the daughter’s because for 
ine p^ents a hard nut to crack The speedily rising market value of a 
u L been sought to be regulated by the Dowry 

Prohibition Act, 1961 It penalises giving and taking, and also agreeing 
to give or take, dowry ‘ «» o 6* 


faifly be concluded, that the modern Hindu law of matn 
monial relations is very progressive and makes no distinction between man 
ana woman as to their legal status 


Property Rights 

woman’s proprietary rights is 
had b-enother branch of Hindu law the status of woman 
of rights to property In the condi- 
scooc "''i' P'raps nmbj the need nor the 

scope tor womans economic independence The \edie theory of the 
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credit of liberalising the Jaw to a certain extent. But in major part of 
the country women were dependent on male relations in all matters relating 
to property. 

Social developments in nineteenth century aroused a general feeling 
as to the need for sweeping law reform designed to improve woman’s 
economic status. The central legislature enacted in 1937 the Hindu 
Woman’s Right to Property Act. It conferred fresh rights, although very 
limited, to Hindu widow. She was now entitled to take a widow's estate 
in her deceased husband’s property.^*® The usfruct of such property 
was to be the widow’s privilege. The corpus was, however, still 
denied to her. 

In the year 1956 the Hindu Succession Act, another part of the 
projected Hindu Code, has given to the community a novel code of property 
rights—most progressive in its provisions and very favourable to women. 
The provisios of this Act have, with a solitary insignificant exception of 
the coparcenary system, effected a happy amalgamation of the extremely 
divergent rules of different schools and sub-schools into a uniform and 
harmonious system. 

The principle of equality between the sexes in matters of property 
seems to be the idea underlying the Act of 1956. Its framers appear to 
have been in complete agreement with the recommendation regarding 
women’s freedom of property, of the Economic and Social Council of the 
United Nations. The Council had resolved : 

"Noting that the legal system of many countries results in a subordi¬ 
nate status of the wife in family matters of fundamental im¬ 
portance ... 

Recommends that governments : 

...Take all possible measures to ensure the wife full legal capacity, 
on equal terms with her husband, to acquire, enjoy, and dispose 
of property.®®® 

To achieve the said ideal the Act of 1956 has very boldly uprooted 
the very pillars of the shastric law of succession. _ It has^ given a go-bye, 
except in rare cases, to janmsvavada —the doctrine of ‘right by birth.®* 
It has parted with the samudayik swatvavada —the doctrine of ‘ ownership 
on the whole.®® The Mitakshara institution of coparcenary has 


30. Under the Act of 1937, the widow became entitled to a share equal to that of the 

son in the separate property of her husband; and an interest sjmilar to that of 

her husband himself in his coparcenary property. In both the cases she had, 

however, to take only a widow’s rsta'e. , 

30-A. Resolution 503 D{XVI) of the Economic and Social Council at its 736th. plenary 

31. In Mitakshara school three successive generations acquired interest in the family 
property by virtue of their birth in the family. This doctrine was known as 

Janmswaivavada. 

32. According to this principle the ownership of each coparcener extended over the 
whole of the ancestoral property and not over any specific share therein. The 
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accord-ngly been undermined Vijnaneshwar’s division of f 

Cobsiructed heritage) & 

has been severely affected under the modern law 'a nf the 

survivorship is, therefore, now allowed to exist only m 

nrincipal female heirs, their substitutes, and males claiming „ 

CoSsSent upon this, the age long concept of coparcenary, 

the governing institution of the Hindu society for more than three millenn , 

IS now facing a speedy extinction 


The ancient law of inheritance was based on a complicated 
of heirs into sapindas, samnsdaks and bandhus, to the total exclusio 
womTn mat div,s,on .a ao more operative The prop.nqu.ty f Wood and 
the proximity of relation has been aceepted as the soule '°5 

of the right to succession. Accordingly, all near relations, both 

female, have been made co heirs The ranks of wife and daughter have 
pushed up so as to be on a par with the son and grandson * 


Under the outgoing system introduced by the Hindu Woma 
Right to Property Act, 1937, the widow took, as has been seen, a 
interest in her husband’s property The new law abolishes that concep 
too The so called widow’s estates existing at the time of the enforcemen 
of the Act of 1956, have been suddenly enlarge into absolute properties 
in the hands of the widowsToday Hindu woman inherits ;j 

not only of her husband, but of many other relations too, as a full neogeo 
owner inferior m no sense than her male co heirs And like a male owner 
she can now alienate all her property by sale, gift, bequest or oihstwise 
For justifying any alienation she need not establish now the pressure o: 
any legal necessity or benefit to estate 


The questions relating to minority and guardianship are of great 
importance in matters of property rights In these branches there was 
remarkably little to be found, or at least discovered, in the ancient texts 
A judge made law, inadequate and uncertain m many respects, was m 
application In 1955, the Hindu Minority and Guardianship Act has 
codified the principles relating to these matters The law has been amended 


interest was therefore quite uospecified and subject to fluctuation till the time of 
a partition 

32-A This division of property was based inter alia, on the following principle 
down in the Miiakshara ^ sf ® Neither the father 

nor the grandfather is master of ihs immovable estate (Mit t,27) 

33 Raghuvachariar Hindu Law Piincipies and Precepts 837 The undivided share of 
a coparcener will be governed by the principle of survivorship only If the deceased 
tas left no mo’her widow, daughter, widow or daughter of a prediseased son or 
Issue of a prediseased daughter (58) Moreover. S 30 has subjected such interest 
to the testamentary power of the coparcener 

34 Sec Sand the Schedule 

35 S 14 It has now been settled m the Supreme Court that only those M'fdmii’ esr«re» 

would be enlarged into absolute estaies possession whereof had not been lost at 
the lime of the enforcement of the Act. (KUimiswami v Vecrava 1959 S.CJ 437) 


The Law Review 


93 


too here and there. Well defined and reasonable rules have been prescribed 
in the Act for deciding the questions of minority and of guardianship of 
person and property. 


Adoption 

The revolution in Hindu legal system was not expected to spare the 
law of adoption—other very significant branch of Indian jurisprudence. 
Drastic changes have been introduced, and the status of woman highly 
improved, in this field as well. Adoption had been one of those branches 
of Hindu legal system in which women had little role to play. In contrast 
to that position, the present law of adoption makes little difference between 
man and woman, their rights and privileges. The last delivery of reforms 
conceived by the Code Movement was made in the form of the Hindu 
Adoptions and Maintenance Act, 1956. The modern statutory law is remark¬ 
ably secular. It has absolutely derogated from textual conceptions regard¬ 
ing the institution of adoption as expounded in the Datiak Chandrika and 
the Dattak Mimamsa. 


Under the ancient Hindu law adoption had a theological basis. Its 
law was, therefore, governed by pure religious and non-secular objects. 
Sons were adopted by issueless male Hindus so that they could perform at 
their funerals the ceremony known as shradha. A satisfactory performance 
of that ritual was considered to be, in the hands of the deceased, a passport 
for free entry into the Heavens. But such a travel document was necessary 
only for the male ascendants. And also it could be procured by only the 
male descendants. Women neither themselves needed it, nor could tney 
procure it for others. That law had, accordingly, no concept of an adop¬ 
tion by a female or of an adoption of a female.®® 


The Act of 1956 introduces both. Today a valid adoption can be 
made by many categories of females—by a maiden who has never tnoug 
of a husband; by a widow in her own right; by a divorcee who has not r 
married; and also by a wife whose husband has become an apostate, 
lunatic or a snyasi.^’’ It has been judicially settled that the last three ca 
gories of women can make an adoption even in the presence ot their s ep- 
children®^®. Today, not only a son but also a daughter can be takra i 
valid adoption-provided of course the adoptive parent has no daughter or 
son’s daughter by blood relation.®® 


Under the ancient law adoption w'as meant, as has been seen, ex lu- 
sively for the benefit of the father in the life hereafter. So, the father co d 
adopt a son in spite of the express dissent of his wife. Now, no husban 
allowed to make an adoption without the consent, express or imp le , o 
living wife not suffering from a legal disability.*® Adoption of an o p 
was not possible before 1956, for only parents enjoyed the g g 

-^niH law were not meant for their benefit. 

Adoptions made by widows under th also i/i the name of and 

They adopted m their decea dhus^^^^ ,^^^^.^^^.^ 

on behalf of the latter. For the everywhere, although under con- 

adjpt without ths consent of her lord 

flicting interpretations. 


36. 


37-A^ Kishni V 
38. S 11 (2) 


, 1964 All. 17 


Ratna A. I. R. 

39. ’ Dattak^Mimamsa. I. 22 ; Mayne, Hindu Law and Usage, 

40, Proviso to S. 7 
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away his son in adoption^* The mother could neither herself assume that 
right, nor could she object to even the most arbitrary exercise of the same 
by her husband Under the present law, no son or daughter can be given 
in a valid adoption unless the mother’s consent is obtained And also, the 
mother herself can make the gifi of her child if the father is dead or is 
suffering from a legal disability ** 


Thus, the existing law of adoption has converted that religious sacra 
mcnt which had Its own spiritual ends, into a secular and worldly transac 
tion The object of adoption can now be the affection for an issue or a 
desire for the perpetuation of Image But in most of the cases adoption 
now cannot be said to have paved the way for any religious gains for the 
adoptive parent It can neither facilitate nor expedite one’s admission to 
the eternal bliss Time has been courageous enough to do all this with a 
view to granting admission to women in a compartment of Hindu legal 
system which had hitherto no seat for her 


Conclusion 


The above is a brief survey of the evolution of Hindu Iaw~a short 
story of the glories of its past and the grandeurs of its present It isj ^ 
bird's eye-view of the role—creative and constructive -the status of woman 
has played in the said evolution, and of the admissions and promotions 
granted to females m the third phase of Us development 


The third phase that began to the second half of the last century con 
tmues till the present day Many branches of the system are, however, 
still lying m the stage they reached in the second phase Mo amending 
statutes have so far affected them The rules dealing with parental debts, 
religious and charitable endowments” and the like, are still deduced from 
j ^f**^’*^* texts and their commentaries Moreover, the five statutes detail 
ed above have generally been given no retrospective effect** Thousands of 
uses are, therefore still govertved by the Hindu law of the second phase 
The principles eriunciated in the ancient texts and the precedents evolved 
oy (he courts of law during the British rule are still applied m such cases 


i .1, fu’a stage of transition But even 
in this third phase the last word cannot be believed to have been spoken 
*^*^'*” ** destined to pursue a long career in 

lutare too All the statutes arc open to judicial interpretation Since their 
enactment a decade ago, nevv juristic principles have teen, and are still 
being, introduced in Hindu law through adjudication under the garb of Us 

jntcrprctaiion Thus, by the time the process of the said 
transition is finally over, conditions of the Hindu society and circumstances 
We may come across th-n the 

advent of a fourth phase in the evolution ofHmdu law, for the system u 

neither static nor sacrosanct, and is bound to move with the movements of 
the society 


41 DhtnwanvSotiib3i(1925)52 I A 231 

43 ’'Chidambara (1948 ) 2 M L.J 468 


44 Su^umial tcgislaiion id ih« branch dealing with the administration oflhe 
cometnplatioD Reports of the committee 

av published to gather public opinion 

AO. „,b,r p,o....oo. of 



REFORM IN THE AGENCY OF PROSECUTION 

(Desirability of Police Conducting Prosecution) 
by 

M. P. SwARNKAR, LL. M. 

Research Scholar, Jabalpur University 

Generally speaking the prosecution of criminal cases in magisterial 
courts in India is in the hands of either the police officers who may or may 
not be qualified or in the hands of persons recruited from the Bar and styled 
as police prosecutors. These officers work and act under the direction of the 
police department as functionaries of the police department. 

In the State of Madhya Pradesh it is the Prosecuting Inspector or 
Sub-Inspector who is primarily responsible for the efficient prosecution of 
cases in the maaisterial courts. They are appointed Public Prosecutors 
under Section 492 of the Criminal Procedure Code to conduct proceedings in 
the district in which they are posted. Their activities extend to all cases tried 
and enquired into by magistrates after the police investigation has been 
completed. Under Section 494 Criminal Procedure Code they are also em¬ 
powered to withdraw a case from prosecuting further but ordinarily may not 
do so without the order of the District Superintendent of Police or his 
Assistant^ In some States, police officers including the head constables, 
who even do not possess proper legal qualifications are authorised to conduct 
prosecutions in the magisterial courts*. 


1. See M. P. Police Regulation—The Prosecuting Inspector should himself conduct 
all important or difficult cases. He should make himself thoroughly acquainted 
with the case diary and should master all the facts of the case before the first 
hearing. He should consult the District Superintendent of Police when he is 
in doubt as to the course to be pursued, and should inform him whenever he 
considers that a case is so importan t of difficult as to require the employment 
of a legal practitioner. The prosecuting inspector will submit to the District 
Superintendent of Police daily memorandum in the prescribed form showing the 
progress or result of every case under trial at head quarters. In doing so he 
must explain briefly the reasons for any failure of prosecution, and must bring 
to notice all instances of specially good work, inefficiency or misconduct on the 
part of the police, which have come to light during the proceedings. (P. I7I) 

2. In Bombay, prosecutors are called "Police Prosecutors.” In Punjab, the prose¬ 
cuting agency is part of the police department itself and is headed by a Deputy 
Superintendent of police incharge of prosecution work in all the magistrates 
courts 

In Uttar Pradesh, a prosecuting inspector Is recruited either from the Bar or 
from the police department. In Bihar, Assistant District Prosecutors are under 
the control of police department, (See Law Commission Report. Infra 
note 8.) 
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The adequacy of the legal bacLground of the prosecutors apart, the 
principles of excluding the police from conducting prosecution has been 
partly realised by the framers of the Criminfli Procedure Code It specifically 
lays down that, “an officer of police shall not be permitted to conduct the 
prosecution if he Ins taken any part in the investigation into the olfence 
with respect to which the accused is being tried*” The reason for such a 
provision appears to be the partisinship of the investisating police officer 
who may also be examined during the pros-cuiion proceedings It is, there¬ 
fore, not proper for the police to prosecute criminal cases which they have 
enquired into* The judicial attitude with respect to such practice is that 
prejudice is caused to the accused m such cases*, and if an investigating 
officer has conducted prosecution in the Committing court, the trial and 
conviction in the Sessions court has been held illegal* 

It is vety strange to note that though an individual police officer who 
has tiken part in the investigation Oi an otfcnce is prohibit'd from conduct¬ 
ing the case in a court none the less hii another depirim ntal brother (who 
has not sopariicipated m ihe invisugalion) is not so disibled in conducting 
the pros'cuiion In doing so, what i> often lost sight of, is the fact that the 
police officers work m a team spirit to uphold the doings cf each and cvciy 
member of the department Both the investigating as well as the pro‘ecut- 
ing police officer \Nork under the same hierarchical subordination of ihe Di»- 
trrt Superintendent of Police at the district level h will thus be absurd to 
assume that cause of justice would be belter served in the liands of one 
rather than in those of the other, if u is not proper that the invcstigatirg 
police officer be permuted to conduct the prosecution proceedings, « also 
equally improper that auotbet brother offuer be permitted to conduct the 
prosecution 


Section 495 (4) Ct P C 1898 
Ram Ch . 13 W R Cr 18 

A I R 1965 On!!, 124 11,.Slate, Rastanalb Sahn 

S-SaT,™ a Session, Court arc ultra vitea and 

C^de Il taS ^r S=6„on 537 Crrm.nal Procedure 

commiMal court drrcctjd w '"'f' 

A I R. 19*4 Mad vt e m j afresh In le Sellaniinulhu Padayachi 

5)6 In r/ D^^ » N 823 and 19*6 Andhra W R 

that the officer who 

lopteju.dicc tire accuaed' ,5,52“, “"‘" “'''’"'''d'Ireproseculron i! sufficr-tf 
v.ud=,-'-n.e comraven,;™ « c LS 533,Tr.bh|e 

inratidaie a inal aliogelherr.bere'e^ r. u ' <>»“ ">>' >>7 

meaninB of Section 537 failure of justice has caused within the 

The proiinsion c tvtained m Srti nat ... ^ 

provision but Only direcJoiy mil* , J ^ ‘**^*0 to be not a rnaodatory 

lion can at wont be cniv a ^on compliance wuh such a direc- 

carnot be said to Vitiate the eniir^. * Violation of this difcclioo 

rcaullcdirraubaranlSprljuVr^" 'h'f ™ “ 

alaoA I R Olo" 174 (TrralbeU „„aM t* Kc«la 38 S« 
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It submitted that the functions of a police officer and the 
prosecutor are different. While the members of the police force, as law- 

enforcement officers, are charged with the duty of maintenance of law and 

order together with the responsibility of prevention and defection of crime, 
the prosecutor, on the other hand, comes into the picture only after the pro¬ 
ceedings have commenced before a judicial forum. The completion of 
investigation arouses the responsibility of the prosecutor to do all things 
requisite for a speedy, efficient and proper disposal of the case. One may be 
inclined to view the police duties as being in pursuance of the administra¬ 
tive policies whereas the prosecutor’s role is mainly to assist the judiciary 
in discharge of its function. In this context it is natural to be vigorously 
opposed to the policemen usurping the function of law officers. 


As back as 1855 Sir Alexander, the then Attorney General of England, 
while givii.g his evidence before the Select Committee on public prosecutors 
observed : 


“It is a great scandal and not consistent with the proper administra¬ 
tion of public justice...that you should have a subordinate officer, 
who is merely the keeper of prisioner, clothing himself with 
the functions of a public prosecutor. I think it is of the least 
importance that police should be kept strictly to their functions 
as policemen, as persons to apprehend and to have the custody of 
prisioners, and not as persons who are to mix themselves up in 
the conduct of a prosecution, whereby they acquire a bias in¬ 
finitely stronger than that which must, under any circumstances, 
naturally attach itself to their evidence’’’. 

The Indian Law Commission® has also attacked the existing practice 
of prosecution by police on the ground that most of these police officers are 
not legally qualititd and hence due to lack of legal knowledge, they are not 
able to present their case as efficiently and effectively as a legally qualified 
and experienced counsel appearing for the accused may do. In addition, 
the Commission has also pointed out that “by the very fact of their being 
members of the polite force, and the nature of duties they have to discharge 
in bringing a case to court, it is not possible for them to exhibit that degree 
of detachement which is necessary in a prosecutor”. 


7. Minutes of Evidence p. 186 Q 2396 quoted in J. LIJ. Edwards: Law Officers of the 
Crown, p. 344: he further told the Committee, ‘-When you get a policeman, you 
get a minister, though very subordinate minister of justice and you look upon 
him as person upon whom you may therefore rely, and I own that it was not till 
I became a criminal judge that I saw the necessity of exercising watchfulness over 
them without imputing undue motives to them. I see that they take such an 
interest in the prosecution, by getting credit for the intelligence and energy and 
skill which they show while getting the witnesses together and bringing them to 
the court and in bringing the prosecution to a successful issue, that I have become 
very sensibly dive to the necessity of watching their evidence carefully.” (loc. 
cit.) 

8. Law Commission of India, 14th Report (Reform of Judicial Administration), 
Vol. If p. 769. 
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So far as the legal qualifications of the police prosecutors arc con¬ 
cerned, the recent trend has been to recruit them from the Bar and some 
times from among the law graduate^* No doubt this is a move m the right 
direction though the standing complaint of the police department has been 
that the recruitment of prosecutors from the Bar does not yield satisfactory 
results It IS because that the police prosecutors being intimately connected 
with the investigation and other branches of police work arc better equipped 
to serve the interest of the prosecution, and thereby get good results of 
successful convictions It is possible that a lawyer’s knowledge of the rules 
of evidence may need improvement but such a competency alone in a pro¬ 
secuting advocate is not the essential requisite to discharge hts duties towards 
the court and the accused so as to ensure a fair tiial The test of legal 
knowledge must involve more than passing certain qualifying examinations 
A true understanding of taw should comprise of the general legal principles 
m the light of the norms and valnes that those principles are meant to up¬ 
hold 


In the wake of growing awareness to make cnminal justice more 
human and scientific, it is difficult to prescribe any educational and legal 
qualification for a prosecutor It Is also necessary that his role m the 
administration of criminal justice be ascertained precisely. As a matter of 
fact the role played by a prosecutor is not absolute m the sense that it would 
be immutable as long as the law remams the same Although the primary 
task of the prosecutor has remained the same, viz , to see that the ofiender 
be brought to justice and receive the punishment, bis methodology of dealing 
with such cases ought to be determined by the contemporary views on the 
individual offender's penal responsibility Modern penological ideas em* 
phasire that the offender be viev.ed not as a sub-human but that full dignity 
must be given lo him as human being and respect be shown to his rights and 
interests Furthermore the penalties and measures be individualised so as 
to serve the purposes of rehabilitation and re socialization Thus a pro¬ 
secutor IS required to be more than a die-hard police officer in his dealings 
with the accused as well as m prosecuting him and also demanding sentence 
for the lapses of the accused Hts role has acquired a social content not 
only to serve the interests of the society from the depradations of wrong¬ 
doers but also to serve such members by making them useful and orderly 
members of the same society 


9 Id Bombay ihese officer* are recniiled from the Bar aoU ajyled **Police 
Prosecutor* * 

lo Uttar Pradesh a ptosecutms lospecior i* generally appointed either from the 
Bar or from the Police Depanment if be ha* worked for three years as an 
tovestipating officer and has either a degree in Law or holds a certificate of 
having passed LL. B Previous Examination of Allahabad Univenity in the 
subjects of I p C. Cr P C and ihe Evidence Act 

In BUw Law Graduates are recruited boib from the Bar and the Police Establish- 
iiicot for appointment as Assistant District Prosecuiot* and they are under the 
control of Police Ocpartmeni. 

In Madhya Pradesh Uw graduatea are appointed as Police Prosecuting lo*p«<o« 
and Ihev are renuired to undergo a» monihV traimna 
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The social importance of the prosecutor’s role thus makes it incum* 
bent that the prosecutor, besides being a man of high moral calibre, be 
imparted legal training in a manner that he acquaints himself with such 
non-legal disciplines as may be useful to discharge his duties in the adminis¬ 
tration of criminal justice of today. 

As regards the existing practice of prosecution by police is concerned”, 
it rnay be stated that the police is unable to fulfil the prosecutor’s task which 
is aimed ai the protection of social and legal order and thus involves a 
heavy social responsibility. He must discharge his duties with objectivity 
and impartiality concomitant with due regard for the human rights. In the 
discharge of his functions it is incumbent upon him to keep the oflfender’s 
potentialities in view for the purposes of rehabilitation. Needless to say that 
a police officer who has been trained to serve the departmental loyalties 
and to follow its traditions, can hardly be expected to show that amount of 
detachment as may be expected of a prosecutor lawyer. It has been 
emphasised in many cases^^ that the duty of the prosecutor is to represent 
the State and not the police and that it is no part of the police to obtain 
conviction by any method whatsoever. It is also the duty of the court to 
discountenance such methods which tantamount to the travesty of justice”. 
The purpose of a criminal trial is not to support a theory at all costs but to 
investigate offence and determine the guilt or innocence of the accused. This 
duty should be discharged by the prosecutor fairly and fearlessly and with a 
full sense of responsibility that attaches to his position”. 

It may be added that the experience, regimen and training of a police 
officer as member of an executive government body runs counter to that 
fearlessness, independence and ability to give dispassionate consideration 
which are fundamental in a competent advocate. The prosecuting function 
necessarily involve.>! the exercise of restrain and a sense of fairness which can¬ 
not be comprehensively reduced to precise formulation”. It is too much to 


10. Supra, n. 8. 

11. Brahamdeo, 54 I. C. 241 (p); Ramranjan, 42 Cal. 422. 

12 Wauchope, 61 Cal. 168: Nag., Aung, 14 Rangoon, 45. Shwe Pru v. The King 
A I. R. 1925 Cal. 887. 

13. The guilt or innocence of the accused is to be dateremined by the tribunals 
appointed by law and not according to the tastes of any one else; Ramranjan 
42 Cal. 422; Kunja, 8 Pat. 289; Hari Gope & Others v. Emp. A. I. R. 1947 Pat. 
154. 

14. St e the remarks of Lord Maedermott: “The discovery and punishment of crime 
are functions which produce a dramatic preponderance of power on the part of 

the State. Against the wealth and resources of the prosecution the accused 
stands relatively poor and alone, and far more often than not, his case and 
personal problems arouse little interest or concern. In such circumstances, the 
urge to get at the truth and to convict the guilty which excites most prosecutors 
may be armed with great variety of weapons. The choice of these is important 
for it cannot but throw light on the nature of system to which it belongs, on the 
extent to which that system recognises the dignity and worth of man and on the 
place it accords to the rule of law.”—Protection from power under English Law. 
p 13. 
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expect of a subordjfjale police tifficer to exercise his prosecutino functions in 
an independent opacity It may lufther be added that however honestly, 
fairly and objectively the police might try to conduct the proceedings, there 
IS always a danger that the police officer who has been responsible for deci¬ 
sion to prosecute might go a little too far, in order to establish that the 
prosecution was properly brought 

Addressing the Second Annual Conference of U S Attorneys, Robert 
H Jackson Attorney General said, “The qualities of a good prosecutor 
are as elusive and impossible to decide as those which mark a gentleman 
And those who need to be told would not understand it any way A sensi¬ 
tiveness to fdirplay and sportsmanship is perhaps the best protection against 
the abuse of povser and the ciiiren’s safety lies in the prosecutor who 
temp.rs zeal with human kindness, who seeks truth and not victims, who 
serves the law and not factional purposes, and who approaches his task with 
humility 

In view of the foregoing discussion it may be suggested that the time 
is now ripe to implement the recommendation of the Indian Law Commis¬ 
sion in this respect The Commusion lecommcnded that the prosecuting 
agency be completely separated from the police department and m every 
district a ^^eparate prosecution department be constituted and placed 
incharge of a “Director of Public Prosecutions,” with all its enumerated 
functions ” 

It IS true that the introduction of this necessary reform in our pro¬ 
secuting system is usually frustrated by pointing out to the expenses involved 
in employing the qualified advocates andlawjers as prosecutors and direc¬ 
tors, but m vew of our efforts to strengthen the rule of law and dcroocra- 
live values In the Indian society, it is no more safe to think merely in terms 
of economy 


13 Quorrt by Mf Nedrud In ‘ The Career Prosecutor” In the Journal of Criomat 
Law Criminology and Police Science Vol 52, No 1 May June, 1961 
16. Lav CommiJJion of India I4fh Report p T70—72 On July 6—8 1962 a Seminar 
held at ^ogalorc under auspices of the Indian Commission of Jurists and the 
MnoTt State ComraUsion of Joristi ilao adopted a almdar raaolutioa 



EXTRADITION AND INTERNATIONAL LAW 

By 

Dr. R. C. Hingoranj, 

LL.M. (Delhi),- j.s.d. (Yale) 

Professor of Law, Patna University 

In the fast-shrinking world of today, where interdependence of 
States is but natural and very essential, problems of extradition are bound 
to increase. Air traffic has made the flight of the criminal easier than 
before, and if law has to take its course and pursue the fleeing offender, 
extradition proceedings are the necessary instrument to secure the return 
of the fugitive at the alter of law. In recent times, we have secured the 
custody of Sucha Singh througli the process of extradition. We may try the 
same procedure to secure the custody of Dr. Teja of the Jayanti Shipping 
Corporation. No one should be given any impression that he can treat 
the arms of law with contempt. Any laxity m the extradition efforts would 
ouly aggravate the offender’s appetite to commit crimes with impunity by 
fleeing to a foreign territory where he cannot be touched except by the 
instrumentality of extradition. 

Extradition may be defined as surrender of an accused or convict by 
the territorial State, where the above person is found, to the requesting 
State where he is alleged to have either committed the crime or has been 
convicted of the same^. Although, the word ‘extradion’ has received uni¬ 
versal recognition by now, its use has been relatively recent. It was first 
used in a French Decree in 1791 and later again by France in a treaty in 
1828 after which the word has been uniformly used®. 

Extradition is practised among nations mainly due to two reasons. 
Firstyly, to warn the criminals that they cannot escape from the clutches 
of law by fleeing to a foreign territory. The Congress of Comparative Law 
held at the Hague in 1932 said that the States should treat extradition as an 
obligation “resulting from the international solidarity in the fight against 
crime.” Earlier, Lord Russel had aptly said that: 

“the law of extradition is.founded upon the broad principle 

that it is in the interest of civilized communities that crimes. 

should not go unpunished, and it is part of the comity of na¬ 
tions that one State should affoid to another every assistance 
towards bringing persons guilty of such crimes to justice®;” 


1. For example, see definition of extradition in Oppenbeim, International Law 
(vol. 1—Eighth Edition) p. 696. 

2. Harvard Research Draft on Extradition, (1935) 29 American Journal of Inter¬ 
national Law (hereinafter abbreviated as AJIL) Supplement p.66 

3. Re Arton, (1896)1 Queens Bench (hereinafter abbreviated as Q. B) 108 at III 
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Therefore, extradition works as a deterrent Secondly, it is m the 
interest of the territorial State to get nd of the criminal who has taken 
refuge within its territory Prospect of reciprocity is yet another motiva 
tion* Maintenance of cordial relations, as part of its foreign policy, is a 
contributory factor which assists m the surrender of the fugitive 

Grotius who is said to be the father of modern law of nations, was 
of the opinion that it is duty of Slate to extradite fugitive criminal® Valtel 
was another in'ernational lawyer who considered it as duty of State to 
surrender fugitive criminals* However, it has never been recognised 
that States are under any duly to surrender the criminals There is no 
general obligation under international law to extradite fugitives except 
under treaty’ Instead, in some Slates, no extradition is permitted in the 
absence of extradition treaty* Even in cases, where fugitives arc extradited 
without treaty obligation, it is more out of international polity than due 
to any international duty In fact, extradition is an exercise of sovereignty 
on the part of territorial State and any supposed duty of extradition would 
be negation of such soveieignity 

Law of extradition is a dual law It is ostensibly a municipal law, 
yet It IS part of international taw also inasmuch as it governs relations 
between two sovereign nations over the question whether a given person 
should be handed over or not by one sovereign nation to another sovereign 
nation Extradition, or not, is determined by national courts or decision 
makers but on the basis of international commitments as well as rules of 
international law on the subject 


Realising the necessity of extradition as part of international co* 
operation, number of attempts have been made regionally as well as other 
wise to conclude a multilateral convention which would regulate extradi 
tion requests among nations Treaty of Amiens in 1802 was the first 
successful attempt at multipartite convention on extradition* The 
American continent has witnessed a number of conferences to conclude a 
regional convention governing extradition among Latin American States 


Harvard Research Drafl. op cit (1935) A3IL (Suppl) p 41 
Dejure Belli acPacjs (1625) Book M chapter21 and »ecnon4 
. The Law of Nations (1760) vol 1—Book 11—Section 76 

Oppenhcim says In the absence of exiradition treaties stlpulaung to the 
contrary no State is by international law obliged to expel or deliver him up to 
the prosecuting State ” op cit 677 Also see Arnold McNair, Extradition and 
& lemlorial Asylum 1950 British Year Book of International Law (hereinafter 
174—7, Felice Morgenstern The Rignt of Asylum 1949 
BYIL327 ,Factory Uubenheimer 290 United Slates Supreme Court Reports 
(hereinafter abbreviated as U S Reports) 276 at 283 
‘ Reii5'm27?aT28? >9.9BYIL 344. Factor v Laubenheimer. 290 U S 

1 Harvard Research Uraft, (1935) 29 A31L (Supl) pp. 41-2. It *as a treaty bet- 
«en Great Briiain. France Spam and Holland for extradition between parties 
The treaty did not come into effect on account of war 
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The Second Pan-American Conference of 1902 produced a treaty of extra¬ 
dition signed by twelve States but the same was not ratified. In December 
1933, the Seventh Pan-American Conference concluded an Extradition 
Convention which was ratified by a number of States, including the United 
States of America^®. Earlier, the League Codification Committee had 
doubted the feasibility of general convention on extradition^^ In 1935, 
Harvard Law School brought out a draft convention on the subject after 
good deal of research but it has not been taken use of despite general feel¬ 
ing about its utility'L In 1960, the Asio-African Legal Consultatixe Body 
prepared a draft convention on extradition at its Colombo session. In 
September 1965, the Commonwealth Conference of Law Ministers and Chief 
Justices expressed the desire of having Commonwealth code on extradi¬ 
tion”. In March, 1966, the Commonwealth Law Ministers reached an 
accord in London for speedy extradition of fugitives between Common¬ 
wealth countries^*. 


Nations, however, have not waited for the multilateral convention 
on extradition. In its absence, they have resorted to bilateral arrangements 
by which they have agreed to surrender fugitive criminals to each other 
under certain conditions. France has greatly helped in the developrnent 
of bilateral treaties on extradition. Practices reveal that it had entered into 
treaty as early as in 1371 with Savoy and later with Austria and Spain m 
1612. By 1868, France had extradition treaties with 53 States. 


Bilateral treaties on international level are supplemented by national 
laws at municipal level. Belgium, which may be considered as pioneer m 
extradition law, was the first country to bring out national legislation on 
the subject in 1833. These national laws purport to implement the obliga¬ 
tions undertaken by the nation under extradition treaties. Besides, they 
also prescribe the * procedure to be followed in case of any request for 
surrender of fugitive. 


India had its first Extradition Act in 1903 which worked as a sup¬ 
plement to t he British Extradition Act of 1^870, as modified from time to 
time, and Fugitive Offenders Act, 1881. The recent Extradition Act of 
1962 is the result of advent of independence on the Indian sub-continent. 

Extradition treaties between nations, draft conventions and national 
laws and practices have revealed that some customary rules of interna- 
tional law have developed in the process. 


^ ^ -- 

The same are discussed below : 


Doctrine of Double Criminality By this doctrine. The offence attri¬ 
buted to the fugitive must be indictable within the State of asylum as well as 
SVthfrequSrng territory In its 

take place. It is but natural that it will offend the conscience ot the tern 


10 . 

11 . 

12 . 

13. 

14. 


As reported by Oppenheim, op. cit., 697 

Brierly-de Visscher Report on Extradition-League Dec. 1^26. vo ume 8 

For other attempts at bringing Extradition, see Harvard 

Research Draft, (1935) 29 AJIL (suppl) 47-K 

Canberra Times, September 4, 1965 

The London Times, March 27,1966 
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tonal Slate if it Merc to ettrad.tc tlie man whom its law 

as criminal And of course, the demanding State would no demand the 
custody ofpersonifhe were not accused of anv act or omission whicn is 

not a crime within its terntorv 

States, therefore, prepare a list of extraditable offences as part of 
their extradition law United Kingdom is one of such 

of extraditable crimes in the United Kingdom is given m the Extradition 
Act of 1870 as amended from time to time in >*™i 
British extradition treaties must conform with this list Indian Extra 
lion Act of 1962 has evolved double procedure regarding extraditanie 
crimes With regard to non treaty and Commonwealth countries, me lisi oi 
extraditable offences is given in the Second Schedule attached to the Aci 
However so far as treaty States are concerned, the list is complied by 
Indian practice is an improvement on English practice in as . . 

treaty list has nothing to do with the list given m the Second bcneouic, 
while in England, the treaty list is restricted by the lists given tn the anove 
Acts 


There is, of course, scope for improvement even in the 
which has followed the practice of denominating crimes It would per 
haps be better to resort to the “lest of sentence” by which States may 
undertake to surrender a fugitive who is accused of having ® 

crime carries sentence of one year or more The British Fugitive 
ders Act of 1881 has adopted this rule**, so also the French Extradition 
Act of 1927“ Harvard Draft on Extradition has preferred this role 
More recently. Draft Convention as prepared by the Council of Europe 
in 1954'*, and a similar document prepared m I960 by the Asio Aifican 
Legal Consultative” Commuice have adopted this formula 


This new formula would be more appropriate in view of the fact 
(hat sooner or later the Slate will have cither a general convention on 
ertradition or there Will be increase in bilateral treaties with the advent ol 
jet travel and consequent easy flight of the fugitive There is also de 
mand for ever increasing list of extraditable offences which cannot othervi^ss 
be done except through a fresh treaty and this is not an easy task. Number 
of independent States has also increased and it is possible that m^y 
States may have different and confusing names for the same crime Tb* 
controversy which the international lawyers witnessed over the Insull 
and Eisicr** cases could have been avoided if the'‘sentence” formula had 
guided the requests for extradition 


Extrcdiuon of Pohiical Offenders It may be of interest to note that 
there has been a swing from extradition of political offenders to ibcir non 


15 ScvtionS 

16 Article 4 
17. Article 2 

18 Article 1 

19 Article 2 

20 1933 Annual Digest. Care No 146 
2( Tbe Loudon Times, May 28,1^9 
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extradition-^ Gone are those days when monarchs preferred to extradite 
political offenders because it suited their convenience and selfish interest. 
Paradoxically enough, in those days extradition of ordinary criminals was 
not much pressed and they were not extradited. Instead, there was cla¬ 
mour for the surrender of political offenders who were considered as the 
monarch’s personal enemies and, therefore, the territorial monarch extradi¬ 
ted such offenders in the interest of mutuality®®. With the diminishing of 
monarchies and development of democracies, rule as to extradition of poli¬ 
tical offenders has been reversed since nineteenth century. Presently, while 
the ordinary criminals are extradited, the political offenders are not 
extradited. 

Reasons for non-extradition of political offenders are many-fold. 
Firstly, rebels of today may be rulers of tomorrow; secondly, there is fear 
on the part of the territorial State that if it were to extradite these offenders, 
they may not get fair trial at the hands of their adversaries. It is also an 
attempt at avoiding interference in the foreign State’s affairs.®'*. Besides, 
political offenders are not dangerous and undesirable elements as may be 
(he case with regard to ordinary offenders. Constitutions of France and 
Italy and the Basic Law of the Federal Republic of Germany guarantee 
right of asylum to political fugitives. United Kingdom is the only country 
which permits extradition of political offenders to Commonwealth countries 
under the Fugitive Offenders Act of 1881. There has, of course, been lot of 
criticism against this British practice and it is very likely that the practice 
may be discontinued by passing appropriate legislation. 

Prohibition on surrender of political offenders has sometimes resulted 
in the abuse of the same. The first attempt at checking such abuse was the 
introduction of attentat clause by Belgium in 1856 in its national extradition 
law. Ihis clause permits the extradition of political offender if he is 
charged with the murder of the Head of the foreign government or any of 
his family members. This Belgian action was the outcome of an attempt in 
1854 on the part of Celestin Jacquin who tried to blow off the railway track 
between Lille and Calais with an intention to murder Emperor Napolean III 
who was to pass through that track. 

Some European States have followed the Belgian practice by incor¬ 
porating the attentat clause in their national legislations but the same has 
not been generally accepted as customary rule of international law. The 
reason for the failure of this clause is probably due to the fact that in the 
present context of different forms of governments operating in the world, 
the Head of the State may just be titular not enjoying much power and 
importance. For instance, the Queen of England or the President of India 
may not be as powerful as the Prime Minister. It will, therefore, be indeed 
funny that while murderer of the Head of the State may be extradited under 
the attentat clause, murderer of Prime Minister, who really matters now. 


22. Oppenheim, op. cit., 696, 704-5 

23. J. Menalco Solis R. Private International Law—Extradition—Political Offences. 
(1960) 24 Tulane Law Review 848 

24. R. V. Bnaboro, 1963 Modern Law Review 555 at p. 557 
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cannot be extradited under the clause Perhaps, the clause was meaningful 
during the monarichal era only 

There was an attempt on the part of Russia to convene a conference 
of Powers in Brusselles m 1881, following murder of Alexander II that year, 
and It purported to exclude murder or attempt to murder from the ambit of 
political offence The conference, however, never took place 

Tn 1934, King Alexander of Yugoslavia was murdered m France 
This prompted France to propose at the League of Nations to bring out a 
Convention for prevention and punishment of acts of political terrorism 
The Convention was concluded in Geneva on November 16, 1937 and signed 
by 23 States, including India The Convention purported to treat acts of 
political terrorism as ordinary crimes, perpetrators of which would not 
benefit by the rule of non extradition of political offenders By another 
Convention signed on the same day in Geneva by 10 Slates, including India, 
the patties agreed to the establishment of the International Criminal Court 
which would try such persons who were not extradited or tried bv the 
territorial State*® The Conventions, however, never came into force and 
the law remains as it was before Perhaps, any enthusiasm for cooling 
dov/n the rule of non extradition of political offenders has subsided in view 
of the growth of authoritarian regimes in number of countries where there 
IS no other meda for expressing dissatisfaction with the regime except 
through acts of terrorism 


. u offence is not generally an extraditable offence,” 

It has defied all attempts at us definition** Publicists, judges and national 
decision makers have failed to define it Some say that political motive u 
important, others consider political purpose as more important Some 
well as purpose Yet others consider crimes 
politiral I e , treason, sabotage, espionage and subversion ” 
MtrnSalu*’ obviously political and therefore non 

extraditable Difilcully arises only with respect to such crimes which are 


Oppenheim, op cil 710 

“'■"I’ relating to protect,oo 0, 

wradiiioii of politieol otfenders Convention 
"" "'"■ii'ded and Sick ,n Armed 
u™ oVtfce tVomdeJ Amelioration of the Condn 

“onvfnimVSng tfpfo,™,^^^ '’oree. (Attic.e ->0, 

^nver,,o„f„,,heL,eo,,or^o:.,.lSr:g'wa: aScIIT"^ “ 

Extmditton ■» ■-«' 

PoSical olfenc!', dee’nJd^hei.mT^emT ^‘’"•'""rvenlion (1950- 

govefTimentofaState,,niunreoDlvn.,M f organization of 

common crime whaisoev^ o con'aining no element of 

u. Of Ea,edition .935 rt^^d^^^rS^ti^sAielT.;' 
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ostensibly common crimes but have political undertones. Such offences are 
called relative political crimes or delits complexes.'^* Controversy hangs 
around them. 


Number of courts from different parts of the world have dwelt upon 
such cases. In the famous English case—Ex-parte CastionP®—the accused 
had taken part in a revolutionary movement in the Canton of Ticino and in¬ 
cidentally shot a member of the Government. His extradition was refused 
on the ground that it was a political offence. The court defined the political 
ofifence as : 

“It must at least be shown that the act is done in furtherance of, 
done with the intention of assistance, as a sort of overt act, in 
course of acting in a political mattet, a pdlitical rising or dispute ^ 
between two parties in the State as to which is to have the 
Government in its hands.”®*^ 


In another case, however, the same court permitted the extradition of 
a French anarchist who was charged with causing two explosions in France 
one of which resulted in death of two individuals. The Court held : 


“In order to constitute an offence of political character, there 
must be two or more parties in the State each acting to impose 
the Government of their choice on the other....if the offence is 
committed by one side or the other in pursuance of that object 
it is a political offence, otherwise not.”=» 


Same year, the Federal Court of the United States held that in order 
“to brine an offence within the meaning of the words of politi¬ 
cal character’ it must be incidental to, and form part of, political 
disturbance.”” 


Swizz Extradition Law of 22-1-1892 provides that : 

“Extradition is not granted for political offences. It is granted. 


29 

30. 

31. 


Nature and Definition of Political Offences in International Extradition. (1909) 
3 Proceedings of the American Society of International Law Discussion by 
Messrs Clark, Coundert and Mack. 


(1891) 1 Q. B. 149 . , 

Ibid p. 158 : see comments on the case by Piggot, Extradition ( ) PP- • 

rhe case confirmed the definition of Sir Fitzjames Stephens in his History of the 
Criminal Law of England. According to him, fugitive criminals are no* to be 
lurrendered for extradition crimes, if those crimes we-e incidental too and formed 
lart of political disturbances. Co-incidentally. Justice Stephens was one of the 
Fudges who decided the Castioni Case. This Court, however, rejected p^t o 
Sir John Stuart Mill’s definition of political crime given in the Parliament (Ho^e 
af Commons) in 1866 to the effect that the political offence may be Any offe^e 

:ommitted in the course of or furtherance of civil war, insurrection or political 


commotion. 

"32. Re Meunier (1894) 2 Q. B. 415 at p. 419 
33. Re Ezta (1894) 62 F. 972 at p. 999 
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however, even when the guilty person alleges political motive or 
end, if the act for which it has been requested constitutes pri 
manly d common offence The Federal Tribunal decides liberally 
in each particular instance upon the character of infraction 
dccording to the facts of the case ”•* 

In re Kavic, Bjelanovtc and Arsenijevic, the Swizz Federal Court 
refused extradition of accused charged with exercising constraint on the crew 
of aircraft The court held that the offences “were means to effectuate their 
escape abroad and coincided completely with that escape ” The court 
further held that in countries where “political opposition is suppressed and 
a fight for power IS, if not impossible from the start, at least practically 
without any chance of success”, the only alternative for the dissidents is to 
escape abroad ** 

The Chilean Supreme Court has recently defined the political offence 
m following words 

“Generally accepted principles are m agreement that a political 
offence is that which is directed against political organization of 
the State or against the civil rights of ns citizens and that the 
legally protected rights which the offence damages is the constitu^ 
tional normality of the country affected Also included in the 
concept are acts which have as their end the alteration of estab< 
Iished political or social order m the State ** 

Indian courts have not so far defined the scope of political offence 
despite the fact that they did have some opportunii) to define the same m 
the cases of Babu Ram Saxena*’ and G C Meoon.** These cases were 
disposed off on other grounds 

It is, therefore, difficult to determine as to what would be the scope 
of relative political offence In many a case, accused just raises the plea of 
political offence on the slightest pretext in order to invite the sympathies of 
the territorial government and its people and thus escape from the arms of 
law Nor can a single definition be good for all situations Judge CasseU 
has, therefore, rightij said ihai the political offence ‘‘must always be consi 
acred according to che circumstances existing at the time when they have to 
be considered ”»• Perhaps, this was the echo of what Moore had said 
earlier to his book on Extradition ** 


Article 10 


15 

36. 

37 

38 

39 

40 


1952 Intcrn<itional Law ReporU Case No 80 

Hector Jose Compora and others Id ihe Matter ot Eauadilion—decided by th* 

Supreme Court of Chile on September 24, 1957 as given in (1959) 53 AHL 963 
(AIR) 1950 Supreme Court J55 
(AIR) 1953 Madras 729 , 


^•Parte Kohzynsk. and others (1955J1 A» England Reports 31 at p 35 

Moore, Extradmon (1891} volume Ip 303 wherein he has said • Ihe qncsiioo 

"amuV* *itbta dial category is pitdominartJy ciicuoi- 
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Despite these handicaps and knowing fully well my limitations, I may 
humbly venture to give the scope of political offence as under. 


Whenever an offence is committed, it may be considered as 
political offence if it were to be in the senes of attempts to overthrow or 
influence the government. Similarly, any common crime may be consi¬ 
dered as political if it was done as a means of expression of disappointment 
or dissatisfaction with the policy or policies of the government.^^ It may 
also include terrorist activities in water-tight countries where freedom of 
expression is frozen and open opposition not tolerated. 


This scope of political offence may be utilized as a guide-line and 
should not be considered as exhaustive. It is just exploratory. Predomi¬ 
nance of political motive may make the common crime as political one 
although there may have been personal motivation of vengeance also during 
the course of the commission of the crime. Again, while the main partici¬ 
pant may be guilty of common crime, the abetor may still be a political 
offender in as much as the latter may have hired the former to execute his 
political plans. 

Whether Extradition Demand Has Ulterior Motive: Sometimes, the 
requesting State, fearing that the fugitive may not be extradited for political 
offences, seeks surrender of the fugitive on charge of some common crime. 
The fugitives, however, raise the plea that the surrender has been demanded 
for ulterior motive. If it is so, the territorial government does not 
surrender the fugitivi^, Article 31 of the Indian Act provides safeguard 
against such veiled requests. Section 31(a) provides that the fugitive shall 
not be surrendered : 


“if he proves to the satisfaction of the magistrate or court before 

whom he may be produced.that the requisition or w-arrant 

for his surrender has, in fact, been made with a view to try or 
punish him for an offence of political character. 

In C. G. Menon’s case, the Menons had contended that their surren¬ 
der was demanded by the Singapore Government for ulterior political 
reasons.'*^ In Tarasov’s case, which came on the heels of the Indian Act, 
the accused alleged that the charge of theft wp fabricated against him in 
order to secure his custody and then punish him for refusing to return to 
his home country w'hich w'as an offence of political character. 


Despite general recognition in international law' that extradition 
would be refused if the same is demanded for ulterior purpose, is very 
difficult to prove the ulterior purpose of the requesting State. This vvi 


41. In Schatrak’s case, the Divisional Court defined political offence as under : 

“A crime of political character is a crime committed as a part of political move¬ 
ment with the object of influencing the policy of the governing party of sfue 

(1962) 2 Weekly Law Reports 976 at p. 997 

42. (AIR) 1953 Madras 729 
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amount to attributing malafide to the requesting State and any such determi¬ 
nation IS likely to strain relations between otherwise friendly States 
Fugitive’s claim alone will be too subjective unless there is corroboration of 
his claim This was exactly said by the inquiring magistrate in Tarasov’s 
case when he held 


“The statement of the fugitive alone cannot amount to evidence 
and It cannot be taken as proved that be is actually required for 
the offence of political character 

However, much will depend upon the circumstantial evidence in the 
case If it goes to raise doubt m the mind of the magistrate that it is very 
likelv that the fugitive may be required for an offence of political character 
and the present charge is only a cloak, then the fugitive may be given 
benefit of doubt and released 

Rule of Speaahty , It is universally recognized rule of international 
law that a fugitive whose extradition has teen obtained in connection with 
some given crime cannot later on be tried for any other offence, committed 
before his extradition, unless he is given opportunity to return to the extra* 
dilmg Stale ** This is a safeguard against fraudulant extradition and is an 
extension of the above rule that no person should be extradited on the 
of ouc crime while the ulterior motive was either to try or/and 
punish him for an offence of political character or some other non extradi* 
table crime 


Section 31(c) of the Indian Act provides for the rule of speciality ifl 
as much as the extradition will be refused 

“Unless provision is made by the law of the foreign State or 
Commonwealth country or in the extradition treaty with the 
foreign State or extradition arrangement with the Commonwealth 
country, that the fugitive criminal shall not, until he has been 
restored or has had an opportunity to return to India, be detai¬ 
ned or tried in that State or country for any offence committed 
pnor to his surrender or return, other than the extradition 
oncncc proved by the facts on which his surrender or return is 
based 

purports to make it obligatory that the inhibition of 
for^bich he has been extradited, should 
Sri. nr ‘ wJ" “ " "rangemeut with the foreign govern 

mentor Commonwealth country respectively or the same should find place 


’ into^lhe*ca^e n T Maetstrate, New Delhi, who inquired 

into Ihecaaeo Tantsov and who del.eered hw judgment on 291h Match. 1963 
Opp=nhe.m.op c . 702 and Foot Note 3 „„ ,ha, page Also eee Ealrad.tion 

toe lGettnany and Ceecho,Iovah,a)J9i,_22 Annual Digest Case No 182 where 
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in the national legislation of Foreign State if the extradition is sought in the 
absence of any treaty relations with India. It may be of interest here to 
mention that Section 21 of the Indian Act bars the Indian Government from 
violating the rule of speciality with respect to fugitive criminals extradited 
to India. It was on this account that Sucha Singh’s extradition from Nepal 
was sought on two charges. 

Rule of speciality was invoked in Tarasov’s case. The magistrate 
had asked the representative of the Soviet Embassy to produce Soviet legis¬ 
lation in order to comply with Section 31(c). As the magistrate put it: 

“the court has to be satisfied that the extradition treaty or accor¬ 
ding to the provisions of the law of the foreign State, the require¬ 
ments of Section 31(c) are in existence. It has been brought 
on record that no extradition treaty exists between the Soviet 
Government and the Central Government of India, and, there¬ 
fore. it was decided that the laws of the Soviet Union be 
produced to meet the requirements of Section 31(c) of the Indian 
Extradition Act.’’^® 


The magistrate’s order was upheld by the Punjab High Court when 
its Chief Justice held : 


“Quite evidently, in the absence of treaty between India and 
country concerned, containing such provisions, it is absolutely 
necessary before the requisition may be granted and the alleged 
criminal surrendered that there should be provisions in the laws 
of the foreign country concerned which have the effect of making 
it irresponsible to obtain his surrender for the purpose of dealing 
With him for other offences which he may be alleged to have 
committed.”**® 


While I agree with the reasoning and conclusions of the magistrate 
and the learned Chief Justice, 1 feel that in some genuine cases extradition 
may be withheld on account of rule of speciality even though there ma> be 
prima facie evidence against the fugitive criminal. Resultantly, the fugitive 
Ly escape from the cultches of law because there is no Pr^sion as to rule 
of speciality in the treaty or in the demanding State s 

It is conceded here that the fugitive should not be extradited fraudu- 
lantlvon the oretext of one crime and later on tried and punished for 
ano her crime which may sometimes turn out to be of political character. 

However S does no. "always happen. Z 

required for that crime only. In such a case, technicality of this rule ay 

come in the way of extradition of the fugitive. 

Therefore it is desirable that when any prima fame case is made out 
againstTe foSti've criminal with regard to some extraditable offence some 


' eo e, ... , j ^ 4 ^A 11 -J I <363 • also see the Statesman (India' o( 

, 45. See Magistrvtc s order dated Ji-z-iyos, 

19-2-1963. 

46. See h’s judgment dated March 7 1963. 
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via media may be evolved so that the fugitive does not profit by techtiicali 
ties and at the same time rule of speciality is also not violated 

This can be achieved by passing conditional order of surrender m 
which case the demanding State may have to give an undertaking in writing 
to the effect that rule of speciality will not be violated and the fugitive will 
not be tried and punished for any offence for which he has not been extra 
dited This may be considered as ad hoc observance of rule of speciality 

Question may arise whether an accused can raise the plea of speciality 
Higgms IS of the view that he can ” However better position would be 
that the accused may raise the plea of speciality if it is part of treaty or 
national legislation where the accused is being tried after extradition But 
if there is no such provision in treaty or national legistation, the plea cannot 
be entertained 

Other Offence Rule of speciality bars trial of the fugitive for any 
offence for which he has not been extradited This would mean that he ran 
be tried for only such offencefs) for which he has been extradited,^ and for 
DO other offence. Difficulty arises as to the scope of “other offence” 

Common experience has shown that it is very hkelv that the person 
may be accused of one offence out eventually convicted of anotner offence 
For example, a person may be accused of murder but he may later on be 
punished for culpable homicide not amounting to murder, grevious hurt or 
such other allied crime Would the rule of speciality permit the trial and 
punishment of the fugitive for grevious hurt although he may have been 
extradited for an offence of murder ** 

There are two views on this point One is the strict interpretation of 
the rule of speciality thus barring trail of the fugitive for any offence other 
than the one for which he has bc^n extradited United Slates of America 
is of this view ** Thus was held in the case of United Stales v Rauscher** 
In this case, the accused was extradited on a charge of murder but was 
convicted for causing cruel and unusual punishment on member of crew 
TTic conviction was quashed by majority on the basis that this was not the 
offence for which he was extradited 

The other view is represented by British courts King v 


47 PaulO Higgins, Unlawful Seinire or Irregular Exlradlllon, 1961 BYIL 279 at 
p 318 

48 Arnold McNair, supra, 1931 BYIL 191 

49 (IWSUieu S. Reports407,also see People exarel Young v Street 30 New 
York Suppl 898 Iq this case, the United States—Great Bniain Treaty provi¬ 
ded extradition of persons * charged with enme of murder or assault with intent 
to comtnii murder * Therefore, it was held in this case, that a person cxtradil*U 
on charge of assault wiih Intent to commit murder cannot be convicted for assault 
with Intent to cause bodily harm 

sa Arnold Me Nair, supra 1951 BYIL 192 
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Corrigan^ is examplic of this view-point. In this case, Corrigan had obtai¬ 
ned money from various persons on the understanding that he would pur¬ 
chase oil shares on their behalf. He, however, misappropriated the amounts 
for which he could be charged with two offences in England—fraudulant 
conversion of money entrusted to him under Section 20 of the Larceny Act 
of 1916, or obtaining money by false pretences under Section 37 of the same 
Act. He was, however, convicted under charge of fraudulant conversion. 
This was challenged by the accused on the ground that he was extradited 
by France to England on the charge of false pretences. His plea was rejec¬ 
ted by the court which held that what was required was not the specific 
charge but the substance of matter which would mean the facts on the basis 
of which his extradtion was requested and granted. This is also consonent 
with Section 19 of the British Extradition Act of 1870 which provides that 
the extradited person may not be tried for any offence other than the one 
“which may be proved by the facts on which surrender was granted.” 


As between the two opposite views, the British viewpoint appears to 
be more amenable to reason. Section 31(c) also accepts the British view¬ 
point when it says that the fugitive shall not be tried or detained for any 
offence “other than the extradition offence proved by the facts on which his 
surrender or return is based.” Therefore, I hope, there should be no con¬ 
troversy as to the scope of ‘other offence’. Trial and conviction will be 
unassailable if on the basis of same facts as given in the requisition for 
surrender, the fugitive is convicted for some other hindered crime and not 
necessarily for the crime for which he was extradited, provided, of course, 
the offence for which he has been convicted is also an extraditable offence. 


Prima-facie Case : No fugitive is extradited without proof of pr/Vna 
/flc/e evidence acainst him with regard to extraditable crime whic h^is 
alleged to have committed. Bilateral treaties often contain a clause to that 
effect.5^ This is supplemented by national legislations. Section 7(4) of the 
Indian Extradition Act provides that the inagistrate may commit the fugitive 

tq prison if “pr/mo facie case is made out in support of the requisition. 

Earlier, Justice Rajagopalan of the Madras High Court has he 

“The need for offering evidence to show that primfl/nc/e the 
offender is guilty of the crime with which he has been charged by 
the country asking for his extradition has been well-recognized. 
Though it may not be an integral part of the law of extradition 
ofevery State in relation to every other State, it is certainly a 
formal feature, and we can say, almost a universal feature of 

extradition law.”®^ 

.here m.s. be some basis 


51. (1931) 1K.B. 327 ... , of 

52. For example, see Article 10 of the Anglo-German Treaty ^ ^ g 

the Anglo-Danish Treaty of 1873 Article 12 of the Anglo-lraqian Treaty of 1932 
and Anglo-American Treaty of 1931. 

53. C. G. Menon v. State of Madras. (AIR) 1953 Madras 763 
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for his surrender The State of Asylum is to ensure that the demand is not 
frivolous or for any political reasons This works as a check against abuse 
of extradition facilities 

While there is almost unanimity** that primafacie case must be 
established against the fugitive before order for his surrender js passed, the 
quantum of exidence required for the purpose and the extent of powers of 
the inquiring magistrate are often the subject matter of controversy Two 
schools of thought operate m this arena 


One school expects that the magistrate has to be satisfied that prima 
facie evidence ex sts against the accused and the evidence laid before him is 
enough to cause conviction of the fugitive In the absence of such evidence, 
the magistrate must discharge the fugitive “ 

Another school claims that extradition proceedings are not criminal 
proceedings, nor is the magistrate an adjudicator Magisterial inquiry is 
just a hearing “to determine whether adequate grounds exist to warrant 
returning the fugitive to the custody of the requesting State 


Actually, there IS an hair split difference between the two schools 
It IS only a question of degree as to how much evidence would be considered 
as adequate to support extradition There is no denial of the fact that 
evidence must be weighed to ascertain whether there are fair chances of the 
fugitive being convicted by the trying magistrate The inquiring magistrate 
^ magistrate His functions are similar to those 
of a corntmliing magistrate under Sections 209 and 210 of the Criminal 
of the Indian Extradition Act clearly provides 
that the nominated magistrate “shall have the same jurisdiction and powers, 

HiorcLrt Sect In ^ of Sessions or 

ml I Section 209 of the Criminal Procedure Code empowers the 
magistrate to discharge the accused if “there are not suiricient crounds for 
committing the accused person for trail ” -jin .u r m\,c. 


suchCommonweaiihcoumne* which havt „ 

>« Section nottht Indian Buia*,,.. ’"‘■'•r 

Harvard Rnicacch Dealt on &i,tJZn S ^ ^ °',^r 

prima face care In ,H. .rrlcr’a o™”°" r 

a.tionproceeding,,,a,a,,p„,d„^°; "r « pnnra taere care ,n ealra- 
1 Sre Ihe eairadinon proceedirra.of sZ "PPl'ealiona 

Madra, Hi,h Conn dromon fn e ZZ 
Madras 739 »b„r,„ Hr HreS cion 

justice* column 60 ' ” ” opposed to principle of natural 
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. Supreme Court of India was seized of the matter in connection 

with the powers of the committing magistrate under Sections 209 and 210 
It aptly said ; 

“An examination of the large number of rulings cited before 

us.shows that though it is not easy to say that a magistrate 

should commit the accused for trial if he is satisfied that suffi¬ 
cient grounds for doing so ha%'e been made out, it is difficult to 
apply those crucial words “sufficient ground” to individual 
cases. Apparently, conflicting observations about the powers of 
a eommitting magistrate have been made in reported cases, but 
these observations have to be read in the light of the faets’ and 
circumstances disclosed in the case then before the court.”®^ 

Thus, while no hard and fast rule can be formulated so as to work 
as a guide in future cases, it is necessary to understand the purpose of 
magisterial inquiry in extradition cases. 

In my humble opinion, the purpose of such inquiry is to ascertain 
whether the fugitive is really involved in the offence which is attributed to 
him. If he is, he should be extradited. If he is not, he should not be ex¬ 
tradited. The magistrate can reach one of these eonclusions only when he 
can weigh the evidence of the prosecution as well as that of the accused and 
ascertain whether he is likely to be convicted on the basis of evidence laid 
before him. Any other conclusion would make a sham of magisterial 
inquiry®®. 

Non Bis in Idem : It is a general principle recognized by all mem¬ 
bers of international community that a person should not be subjected to 
repeated trials for the same act. This is commonly known as rule against 
double jeopardy. It may as well be called as rule of natural justice. States 
normally refuse to extradite the fugitive if he has been once tried or is 
undergoing trial in the territory of the requested State for the same act for 
which his surrender has been demanded®®. 


57. R. G. Ruia v. State of Bombay (AIR) 1958 Supreme Court 106 para 20 

58. Hyde has said that evidence in the case should be such as would “according to 
the law of the place where the accused might be found, justify his apprehension 
and commitment for trial. ”—Hyde, Notes on the Extradition Treaties of the 
United States, 1914 AJIL 487. Also see the case of C. G. Collins v. Victor Loisel 
where the United States Supreme Court has held ; “It was not the function of 
the committing magistrate to determine whether Collins was guilty but merely 
whether there was competent legal evidence which according to the law of 
Louisiana, would justify his apprehension and commitment for trial if the crime 
had been committed in that State.” 259 U. S. Reports 309 at pp. 314 5. 

59. For example, see Article 3(b) of Montivedeo Convention cf 1933 and Article 
2(5) of the Central American Convention of 1934 which provide protection against 
double jeopardy. However, see Harvard Research Draft on Extradition which 
makes the protection against double jeopardy only permissive and not mandatory- 
Article 9 of the Draft in (1935) 29 AJIL (Suppl) 
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rhere IS no such specific provision in the Indian Extradition Act 
But rule against double jeopardy IS incorporated m Section 403 ofCrimi 
nal Procedure Code Besides, Article 20(2) of the Indian Constitution 
guarantees that “No person shall be prosecuted and punished for the same 
offence more than once “The word ‘person' signifies that this fundamen 
tal right is not confined to Indian citizens alone It applies to all persons 
in India, irrespective of the fact whether they are citizens of India or 
otherwise 


This kind of protection by national legislation is in many cases 
supplemented b> bilateral treaties For example Article fioftheindo 
Nepalese Treaty of 1953 provides that “Extradition shall not take place if 
the person whose extradition is claimed by one of the Governmemshas 
already been tried and discharged or pun shed or is still under trial in the 
territory of the other Government for the crime for which extradition is 
demanded *’ Similar provision is found in Article 4 of the Anglo German 
Treaty which is also binding on India under Section 2 (J) of the Indian 


In view of the recognition of protection against double jeopardy, 
national ""I be entitled to go into the question whether the fugitive 

has aireadv been tried or is undergoing trial for the same offence, irrespec 
tive of the place of such trial f may, however, hasten to add that the rule 
against double jeopards is confined to the trial or punishment of the fugi 
live for the crime attributed to him It docs not apply to extradition pro 
amount to a trial Consequently, rejection of 
request for extradition does not prevent the requesting Government from 
making another request for the surrender of the same fugitive for the 

Mrlier'* This hap 
discharged in extradilion proceed 
mgs in India but was extradited by British Court to Germany “ 


seithhnMme '• hjs been noticed that nations arc presently 
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taken refuge®*. Section 31 (J)) of the Indian Act, however, provides that 
extradition may be refused if prosecution is barred by lapse of time^under 
the law of the requesting State. On its own part, India does not recognize 
immunity from prosecution through lapse of time. 

While there can be no controversy over non-extradition of fugitives 
who cannot be tried due to lapse of time, controversy may, however, arise 
with respect to effective date which may determine whether or not the pro¬ 
secution is time-barred. There may be a number of dates which may be 
relevant for determining this question. Thus, 

1. it may be date of request for extradition; 

2. it may be date of receipt of such request by the territorial 
Government; 

3. it may be the date on which the magistrate decides on the 
preliminary issue. 

4. when the magistrate submits his report to the Government re¬ 
commending the fugitive’s extradition: 

5. it may be 15 days from the date of submission of magistrate’s 
report which is the normal period before which the fugitive can¬ 
not be extradited in number of countries®^; 

6. when the Government orders extradition. 

In my humble opinion date on which the Government passes the 
order of surrendering the fugitive is the crucial date. If the fugitive can be 
prosecuted on this date, he may be extradited. But if he has acquired 
exemption from prosecution by this time, he may be discharged. 

An interesting case arose in England on this point. A fugitive who 
had been convicted in Belgium managed to flee to England. Belgium asked 
for his extradition. However, his extradition was delayed because he was 
to undergo sentence for the crime he bad committed in England. When 
he completed his term imprisonment, he challenged his extradition on the 
plea that the Anglo-Belgian Treaty provided limitation on surrender if the 
fugitive had acquired exemption under the English Law.®® The Court, of 
' course, rejected the plea on the ground that the committal order was passed 
before the exemption was acquired.®® 


^ 63 Also see Article 10 of the Draft Convention as prepared by the Asio-African 
. Legal Consultative Committee at its Colombo Session in I960 ; also see Article 
. 7 or the Draft Convention on Extradition as prepared by the Consultative Assem¬ 
bly of the Council of Europe in 1954. 

64; SefrSection 31 (e) of the Indian Act, 1962; also see Section 3(4) of the British 
Extradition Act of 1870 

65. Article IX of the Anglo-Belgian Treaty of October 29,1901 says ; “The Surrender 
of the fugitive shall not take place if since the commission of the acts charged, 
the accusation or conviction, exemption from prosecution or punishment has 
been acquired by lapse of time, according to the laws of the country where the 

accused shall have taken refuge. See Piggot, op. cit.. Appendix II, p. 47; also 

' see article V of the Anglo-German Treaty of 1872 and Article VI of the Anglo- 
' Italian Treaty of 1873. 

66. Rex v. Governor of Brixton Prison (1908) 96 Times Law Reports 821 
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In my opinion the period of sentence which the fugitive may under 
go in the Slate of refuge should not be computed towards determining the 
period of limitation, irrespective of the fact whether the order of committal 
was passed before or after Besides, rule of time bar should be applied 
to prosecution alone, it should not be applied to cases where the person has 
been convicted but has managed to escape from the custody of the 
requesting State 


Surrender of Nationals It has been the practice of number of 
Continental States not to extradiate their nationals Italy, Germany and 
France are few among such States, Bar on extradition is sometimes witnessed 
m bilateral treaties*' In other cases. States show their inability to extra 
dite their nationals in view of ban to that effect by national legislation” 
There are other States like United States of America, United Kingdom and 
India which do permit extradition of their nationals if there is no such 
bar under a treaty This is despite the fact, that Sections 3 and 4 of the 
Indian Penal Code authorize the Indian judiciary to take cognizance of 
offences committed by Indians in foreign countries Nationals may, there 
fore, be extradited if there is no national or treaty bar Article 2 of the 
Indo Nepal Treaty of 1953 goes further than modern practice when it pro 
vides that only nationals of the requesting State can be extradited” This 
IS a sew development in international practice on extradition 


CONCLUSIONS 

I have discussed above the law relating to extradition in its broader 
penpeetives In the process, one may have noticed that extradition is 
not an easy exercUe as one may have imagined, or we may have desired 
It IS compact with many complications and pitfalls Nations have, there 
fore, resorted to means which have the semblance or effect of extradition 
minus US handicaps Kidnapping from foreign country is one process of 
the desired fugitive We have known in recent 
from Argentine to 

the same manner' ^ be kidnapped from Nepal m 

b, intentional and many a ,t„e no incidental We witnessed this in ite 


For example,.,e the Iialun Penal Code 
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deporiation of Hans Muller by India to Germany'" and attempted 
deportation of Soblen by British Government to the United States of 
America’^ 

Fugitive may be surrendered under mistake also as happened m 
the case of Savarkor’®. He had escaped from mail steamer, Morea, to the 
French shore in Marseilles where the steamer was then anchoring. The 
French Police handed over Savarkar’s custody under mistake and without 
knowing that political offenders are not to be surrendered. 

Mention of above practices is to remind the international elites that 
process of extradition should not be cumbersome and time-consuming. Of 
course, one should see that the liberty of individual is not bargained at 
the international chess-board. Enahoro’s case is pointer to us that the 
territorial Government may sometimes be selective and hand over custody 
of such persons, who should not normally be extradited, in order to please 
the rulers of friendly country. But at the same time, fugitive should not 
escape from the clutches of law by taking advantages of the stringency of 
the extradition law. Some suggestions follow : 

1. In case of border States, where there is more likelihood of fugi¬ 
tive’s flight, fugitive should be extradited without proof of prima 
facie evidence but on production of authenticated warrant; 

2. While it is desirable to incorporate rule of speciality in extradi¬ 
tion treaties, fugitive may nevertheless be extradited even in the 
absence of such provision in treaty or national legislation, pro¬ 
vided there is ad hoc assurance in writing given by the requesting 
State to the effect that rule of speciality will be scrupulously 
observed; 

3. Extradition offences should be determined on the basis of term 
of sentence provided, of course, rule of double criminality is not 
violated; 

4. Nationals who are not extradited must be tried by their own 
States; 

5. With respect to convicted fugitives, evidence as to their con¬ 
vention and identity should be required unless he has been con¬ 
victed in absentia in which case prima facie evidence by also be 
required; 

6. Rule of time-bar should not be applied to convicted fugitives. 


70. Hans Muller of Nurenburg v. Superintendent, Presidency Jail, Calcutta, 1955 
Supreme Court Journal 324 

71. Rex V. Governor of Brixton Prison, Ex-parte Soblen (1963) 2 Q.B. 243 

72. The Savarkar Case; France v. Great Britain, decided by the Hague Court of 

Arbitration in I9U 
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The layman, whenever the law allows him, lays down ^ennite 
for guidance e g the rules, regulations, constitutions and ^ 

associations etc It is not un-natural, therefore, that when the 
the indefinite character of law, he demands the adoption by 
of rules sufficient to settle all future controversies such as by adopting a c 
The common man fails to understand the lasvyers opposition ^ - 

and comes to believe that the lawyer probably has a lot to gam ”, 
certain character of the law The result is that the common man s ^ 

towards lawyers judges and law IS a mixture of respect and dcruion 

jurist, bad Christian” said Martin Luther Herbert Hoover, H « » 

Arnold Bennett and Kipling etc ha\e more or less echoed this view 
layman indeed repeats this everyday lo varying forms 


We shall briefly go through the attempts at codification an . 
how far the common men’s faith in it as a remedy for legal ills is correw 
what lessons they have for us the so called ancient codes, the 
tty of Roman Law codes’, are not lawyers codes They 
They therefore do not help us much They just summed up the past or 
lopment Esen the codes of the period of the maturity „,an»! 

more revisions and compilations of the statutes, case Law and commema 
than what we understand by a code today* The Caroline'^ or the Penal low 
ofCharlcsV (1552) IS m the modem world the first measure 
called a code Al.hough it deals more with criminal procedure than u.,* 
tantive criminal law, yet it was a great improvement upon the Ba 
Halgeiichtsocdnung’ commonly termed *the Bambergensis’ 


In the 18th century, Frederick the Great of Prussia directed his ch 
lor to draw up a code Frederick the Great was greatly impressed by the 
prevailing theories of Law of Nature, which advocated that universal P 
pies of universal validity could be discovered by reason, and that with the 


Nay Bol only layman bniioree eminent legal minds like Aostm and Ben*ha“«j® 

haveahoadvo^tedtheadopuoDorsuchacodeiacurc Icgalilh 

^long to the Analytical school The connection between a cede of this ‘yP* ^ 
the Analytical school Is obvious Aistine g called fortheadopuonof 
or systematic and complete body of statute law Intended to supercede all 
Uw whatever” Jurisprudence, 4tb Ed 6S9-Austm called judicial leguUtioo 


w. Lompicte oody or statute law Intended to supei 

Uwwhatcver Jurisprudence,4tbEd 6S9-Austm called judicial j 

proper legislation He thought its need arose because of incompetro'y 
statutory legislation 


Roscoc Pound, Jurisprudence Vol. HI 

Ven Bar. “Hutory of Continental Criminal Law • IBeUs TransUUoo 
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of logic they could be developed into a complete and universal system of rules. 
He directed that in the code “all contingencies should be provided for with 
such careful m.nuteness that no possible doubt could arise at any future time”*. 
The decisions of the Courts were not to be followed as precedents. The plan 
failed and the judges had to be told that they could once again ‘interpret’ the 
Law “so as to eive effect to changes in the general condition of the things.” 
Fredericks ‘Allgemeines Landrecht fur die Prenssischen stanten. remained in 
force from 1794-1900, when the German civil code came into force. 


In Austria under the influence of Empress Maria Theresa a code 
(Allgemeines burgerliches Gesetzbuch)® was put into force in 1811, after facing 
initial rejections. 

In old Russia we find only compilations of law in the name ofc odifica- 
tion. Nicholas I got a compilation of legislation on Private Law from 1649- 
1832 made, and promulgated it in 1833. It came into effect in 1835. A pro¬ 
ject for a civil code was in the offing when the first world war intervened. 
Codification could proceed only after the Revolution®. But, unfortunately, not 
much material is available in English. 


The French Code : In France Dumoulin urged codification as early as 
the 16th century. It resulted around 1580 in compilations of certain provisions 
of the royal ordinances which were in force during the reign of Henry III. 
The States General urged codification in 1560, 1576 and 1614 but to no ^ect 
However a little progress was made under Louis Xlv (17lh century). Three 
circumstances prevailing at the time helped towards codification : (i) Cen¬ 
tralized Monarchy (ii) the acceptance by the jurists and others of a Pyzantme 
theory of Sovereignty (iii). Two systems of Law ; In the north there was 
local customary law based upon the Germanic law, and Roman Law (which 
differed from province to province) and a feudal land law /ery much like 
Littleton’s Tenures. In the south there was a much greater reception of the 
Roman law as such. These circumstances augured well for codification. But 
the people were opposed to any change :nie result was a partial codification 
only, of some porfions of the law of France as ^ 
made attempts at codification but further progress 

the Revolution. Everything foreign now became ^ 

thrown. This overcame the earlier opposition of the people to changes in the 
law and the attempts at codification revived. The conditions now were in- 
deXoJe fav^ during Louis XIV time. 
was asked by the convention to present a draft within 

civil code of 695 articles was accordingly in But this wa. 

rejected as not being revolutionary enough. A committee of Philosophers was 
aext appointed S asked to make a code embodying simple laws which all 


4. Schuster, “the German civil code” 12, Law quarterly Rewew 17,20-22, 

5. See Winiwarter’s translation of the Austrian civil code (1866). . , ■ -i 

6. The Soviet code of 1926 is translated with comments in 2 Gsovskl, Soviet civil law 

(1949} 3*-235. 

7. De Colyar, Jean Baptiste Colbert and the codifying ordinance of Louis XIV. (19I2I 
13—Joufn. Soc. Comp. Leg. N. S. 56. 

S. Carobaceres first draft code. 
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citizens could uidersiand and follow But political events intervened 1794 
Saw Cambaceres nnng forward a draft code of 297 articles, of vvhich some par 
ts only were adopted In 1796 Combacer s pres nted yet another draft code, 
but this was not even considered Napoleon in 1800 appointed a commission 
to draw up a draft C'^de Napoleon endeavored for a code to end whit he 
called “Lawyers Quihblingv*’ ‘Good sen«e and willingness to re»p ct the 
Law, cou’d and should * he thou.’ht “Serve every purpose* “ Inferpretatnn 
of the code was thouiht by him to be ‘Chicanery'®’ He thought that the 
legislator did not rued to concern hiirsclfhow in the future, law was to be 
made to accord with social riquircmenis", because he thought thatap'rfcct 
code, valid for all times and covering all situations could well be dratted 

The committee s“t up by Napoleon divided work amongst its four mem* 
h ® draft in f »ur months lime only This draft was gone into 

by the ^urt Appeal and the Court of Cessation and many suggest ions were 
made by them Tris final draft was passed (afier much trouble! in the form 
ot 06 statutes (2281 aiticle) which were finally united order the heading ‘Codes 
Civile des Francis’in 1804 It expressly <ib>ogated all pievious law as far as 
matters deallh with by it were concerned This Code Civil’ or Code NapoLon’ 
TkVi’®®m idification, suop'cmentation and abrogation etc, 
The French Ministry of Justice in 1945 appointed a commission for iis reform 
and much useful work has ceme out of it 


'ociol and political conditions were indeed favourable andthelaw* 
yers and judaes fully co-op-rat d to r.alixc Napoleons vision of detailed rules 
a * Scientific Study gave way to mere commentry 
’*'38 deluded into the belief that Die Civil Code and the few laws 
the iurid1etIt°nr?M*^ and modified it, would serve mdefinitelj to answer all 
PomidwlTf practice of affairs gives rise to each dav Ex- 

cesses of anaMo provisions exclusively, by pro- 

looment in dl^fi and deduction, they must control ih^ devc- 

hrZten Tn t ’ prmcipl*s whose advent the legislaior could not have 

aSateto^ih? " "ol concerned whether such control was equitable and 
itSD^ooer oo^ J.^^^^ >«?«d as would assure 

us proper op.ration Despite the clear and repeated lessons of history, they 
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Clurmonty. -La R cnalssancc du Dro.t Natural*- In -Modern French Legal Philoso- 

f«IIytohis (Napoleon-s) view*, 
from oihersourer* was ®*^/'®”’*‘'‘''n®cn'rJrtenaturcihatsuppIement-tioD 
in iheJaieJpartof , 5 ,. ‘Jurispiudence* 4lh Ed. 695] But 

conceived bv NanAi^ . anaiteropt was made to enforce it as it was 

Charmom Lc ralt thing,*’ (See 
Method «i, 529c(c) 1° ‘Science of legal 

nIITiH' oflrgal Method’ 429. 486 

rosS^le m Lobirger to have once and. • I first thought It would be 

could read d .*** *»nple geomeirical demonstrations so that whoever 
hem ^Vart^Vr pronouncing upon 

an absurd idea” 

Narolean and bb code 32 HarvsnJ Law Review tU. 120. 
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would not admit the inability of the legislator to render the law stationary. 
They denied that codiication could at best modify the conditions of future 
Juridical evolution, ard that it cannot halt or suspend its course. They 
raised to the level of a dogma the concept of the rigidity and immobility of 
the Law and of its capacity to anticipate and control everything. They 
considered all other sources of law as dead, and, in spite ofthe daily 
contradictions of the experience, proclaimed that hence forward the adjust¬ 
ment ofthe existing system of law to the transformations in social and 
economic environment could be realized only when and as the legislator 
decreed. Powerless to prevent the inevitable, spontaneous and extralegisla¬ 
tive production of law, they yet bound themselves to ignore it. They adopted 
as the fundamental basis of their method a premise which is the very nega¬ 
tion of one of the most universal laws of social evolution, the perpetual 

mobility of law.The Principal consequence of the method which took root 

in France immediately after codification, has been to screen more and more 
from public observation the true operation of existing, living institutions, by 
concealing them behind the masks of dead institutions of the pasF®.’' 

We have already noticed three reasons that led towards and helped in 
the process of codification namely (i) Strong countralised Govt ; (ii) Diversity 
of laws in the various parts of the country on the same subject, (with the 
abolition of the old provinces and the political unification of France at the 
Revolution, legal unification was a great necessity) (iii) Need and desire for 
unity. We may now notice a few more (i) No further juristic development 
of the traditional elements in the law as such was possible. There was the 
need of a new juristic start to solve many fundamental problems that needed 
a solution (ii) The law was far too bulky and so unwieldy, (iii) Moreover it 
consisted of many out-dated rules (iv) There was a long tradition of legisla¬ 
tion as a means of law-making. 

The code Napoleon was adopted with or without changes by a host of 
countries : Belgiun, Egvpt, Polish Russia, Louii^iana (1806) Baden Landrecht 
(1809) Haiti (1826), Bolivia (1830), Holland (1838) i^ern (1851), Chile (1855), 
Portugal (1857), Columbia (1857), Rumania (1864), Italy (1865), Quebec 
(1866), Argentine (1869), Urugoay (1869), Maxico (1870 , Venezuela (1873), 
Moutoneero (18^3), Guatemala (187/), Salvador (1880), Houduras (1880), 
Domiaicon Republic (1884), Costs Rica (1886) Equador (1887), Spam (1889). 
This shows the popularity of the code Napoleon. 

T/ie German Civil Code : There were a number of plans for codes in 
various German Stales as early as 1841-53, G. D. of Hesse, Bavena (1853), 
Saxony adopted a code in 1862 and the German states adopted a unitorm 
commercial code in 1862-1866. But codification in G rmany could make a 
headway only in the later part of the 19th Century due to the influence of 
the Historical school there. 

A commission consisting of eleven members^* was set up in 1874 to 
prcf are a civil code for Germany. It divided itself into five committees and 


13. Codes and cases, “Science of legal Method’’ 251 253. 

14. Six judges, 3 lawyers and 2 law teachers. 
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each committee was given a specific portion of the law to deal with They 
were ready with the draft in 1880 The commission now sat as a whole and 
went through all the five drafts and had the f^ull draft code ready m 1887 
This final draft Was now published and It underwent scathing criticisim for 
three years from people of all walks oflife Anew commission of eleven** 
was appointed in 1890 and charged with the work of drawing up a civil code 
denovo The first draft along wtih its criticism which was published by the 
govt and made available to this commission were to guide the deliberations 
of this commission The fiml draft was ready and published in 1896 and 
came into force in 1900 Obviously it was a very carefully prepared piece 
of legislation**—unlike the French code It may be mentioned here that ihc 
first draft conceived the code as a body of detailed rules But this was 
modified in the code as finally adopted A compromise was arrived at for 
asGcnysays** “the attempt to include in its provisions all the relations of 
private life fully and with certainly has by no means been given up ” But 
as under the French code so it too has failed to do away with legal 
contingency The hope that the code would facilitate the decision of lav- 
cases which practical life produces in ever novel farms, by means of a few 
easily framed pronouncements intelligible to everybody has not been 
fulfilled** (There is however only a partial attempt at this m the code as 
finally adopted) 


As in France so in Germany too the conditions that led towards 
codincation were (0 Need of anew jurstic start as the juristic possibiliucs 
of the old law had been thoroughly exhausted Many rules and doctrines were 
out of touch With reality e g the contract theory of agency Also many 
fundamental questions needed a solution e g the declaratory theory of a 
legal transaction (ii) The law which was made up of (a) the ‘corpus Juris 
Cjvitis and its academic development (b) The usus ‘indcrnus* (c) ‘Usus 
ton and (b) Customary law and Its juristic development eic was too bulky, 
unweldy and uncertain (in) Need of a umned law with pohucal union 
was there (v) Different laws m 
W* °! (Each of the old provinces made its own laws) 

(VI) Strong Central Govt and (v«) Desire for unity and uniformity 

The Japanese Code • When the need of law reform was felt in Japan, 
USA, France and Germany) 
Teachw^Praf systems The French law 

hcr?rr;t^cSLHS°S d »skcd to frame a draft code Bo- 

dJm^nd'“ Commission was appointed, under consistent 

demand, to investigate and revise Prof Biossonade’s draft in 1893 This 
commission or committee however framed a completely new measure along 


” (Wh, were the lawyers and is. leachen 
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the lines of the German Civil Code. This was promulgated in parts between 

10n/C AOIfi fc o r 


The Swiss Civil Code : Prof. Engen Huber, Professor of Swiss Private 
Law at Basel and later on at Bern was asked in 1892 to draw up a draft 
civil code. This was published in 1900. Criticism was invited from all 
sections of the people and this, with Prof. Huber’s draft along with his 
reasons for the various provisions, was examined by a commission of 31. 
After the receipt of its report another commission of 7 (which included 
Prof. Huber) was appointed to put the draft code in final shape. It was 
placed before the Federal Assembly in 1904 and was finally adopted after long 
discussions in 1907. It came into force on 1st January 1912^°. This code 
is especially important. It is by far the most enlightened measure adopted 
so far. No attempt has been made in it to prescribe detailed rules of 
conduct. 

The same conditions which led to codification in France and Germany 
(enumrated earlier) played their role here in Switzerland too®L 

Codification in England : In 1860, the then Attorney-General 
announced a government plan for revision and compilation of the English 
Statute law*^. Later he proposed in addition a digest of the case law also in 
preparation for an ultimate code. 1866 saw the setting up of a royal 
con- mission “to inquire into the expediency of a digest of law, and the best 
means of accomplishing that object and of otherwise exhibiting in a com¬ 
pendious and accessible form the law as embodied in judicial decisions*®.” 
The first report of this commission recommended codification and requested 
for authority to superintend the preparation of the digest. However all that 
came out of this project was certain text-books. The movement for the 
Judicature Act (1873) engulphed it. But after the Judicature Acts was felt 
the need to put commercial law in order and this led to the adoption of three 
important Acts**. Other measures have also since been adopted*®. This 
piecemeal restatement of the law may have its own merits (and demerits) 
However it can’t be a substitute for comprehensive codification. 

Law textbooks in the form of codes*® were quite fashionable once and 
it was thought they may lead to codification ultimately but nothing came of 
then. 


19. De Becker, Elements of Japanese law (1919) 8—10. 

20. Shick, the Swiss civil code (1915). 

21. Not only here but these same conditions played their part In other countries too 
e g. Justiuians codes (Roscoe Pound-Jurisprudence Vo. Ill, 701. 

22. It is called Lord Westbury’s plan. . , _ , 

23. 2 Nash, life of Lord Westbury (1888) 54-65. Holland. Essays in the Form of the 

Law (1870) 54—55. 

24. The Bills of Exchange Act 1882, the Partnership Act 1890, and the Sale of Goods 

Act 18‘13. . .... 

25. The English law of Property Act, 1922, (Reforming Codification) The Admmls- 

tration of Estates Act. 1925 etc. 

26. Dicey, Rules for the selection of the parties loan Action (1870), Bower, code or 
Actionable Defamation with a continuous commentary (1908) etc. etc. 
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Codification in America (i) New York®’ The first rrfE'vre was the 
New York Real Property Law 1828 (Partial Codification®*) The legiOalivc 
Reform MoNcment in New York led to agitation for codification urder the 
influence of Bentham’s wri*ings, the hostility towards eveiything English, and 
the French civil cede, in the early part of Nineteenth Century®* David 
Dudley Fields*® efforts led in 1847 to the appointment of commissioners to 
codify law** This commission submitted its fir^t report** in 1848 and this 
was promptly enacted and put into force Complete codes of civil and 
criminal procedure were subraittcd in 1850**, and came into force with 
modifications etc in about thirty jurisdictions** But after this the act 
appointing commissioners for the purpose was repealed** 

Field at this restarted his agitation for codification and as a result a 
rew commission was set up in 1857 *to reduce into a written and svstematic 
code the whole body of the law of this state or so much and stch parts 
ihcreof as shall seem to them pracfcal and expedient**” In 1865 drafts of 
live codes” were submitted by the commission 


The cede-of Criminal Procedure was enacted in New York m 1881 *' 
The cede of Civil Proceedure underwent rc*drafiing on a different phn (though 
based on FkM s draft) at the hands of one Throop and this was adopted 
between 1876 1880” Fields original code had only 392 sections He did 
not attempt detailed regulation But Throop’s version had 3356 sectiorsand 
these wete stretched to 3441 by 1897 Here there whs an “attempt to 
of the judge from the lime he enters the 
court room This has been deservedly criticised In 1920 the sections 


ll State or New Yorfc.Snd Ed { 18 t 4 ) 
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were reduced to 1540“, in the interects of justice and further reduction has 
since b.-en gjing on. The States of California^% Montina^^ aud North and 
South Dakola“ however adopted the draft of Civil Procedure as sub¬ 
mitted in 186 But it is not considered to be well drawn and did not work 
well. 


(ii) Georgia. In 1858 the State legislature^® provided for a commission 
of three to prepare a code “which should as near as practicable embrace, in a 
condensed form the laws of Georgia, whether derived from the common law, 
the constitutions and statut s of the state, the decisions of the Supreme Court, 
or the statutes, of Engijnd in force in the State.” A code consisting of four 
parts^’was accordingly prepared in a year's time and it came into effect in 
1862*®. This so called code however was nothing more than a revision and 
compilation of the existing laws. The civil code consisted of extracts from 
text books*®. Even otherwise the time of one year for three persons only 
was wholly inadequate*®. 


(lii) Commissioners on uniform state aws : These state commissioners 
hold an annual meeting a'ong with the annual meeting of the American Bar 
Association which to begin with appointed a committee in 1889 on unitorm 
state laws**. In 1895 the stite commissioners appointed a committee to 
draft a code on Negotiable Instruments. This was submitted in about a 
year and with some minor changes by some states) it has been enac e m o 
law by nearly all the states. In 1901 the commissioners siniilarly , “P 
the law of Sales. This was drawn after much thought and criticism ano *» a 
much better enactment than the Negotiable Instruments. After . 
Williston prepared it, its copies were circulated to pracbsing ‘^^yers, taw 
teachers and text-book writers for comments. A revised draft wa p P 
keeping in view the criticisms received. The commis^oners " . . 
through it minutely and suggested some more changes. The . 

went through this draft at their next annual meeting and then a hnai 


41. 

42. 

43. 

44. 

45. 

46. 
.47. 

48. 

49. 
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The Civil Practice Act. 1920. 

Haymond and Burch, (Civil code, code of civil Procedure, Penal co e, o i i - 
code) 2 vols 1874). 

Laws of Montana, 1891, 278, Montana, codes and Statutes (1895), 

Dakota revised codes (1877). 

The states also adopted the other four codes submitted in (1865). 

Georgia, Public laws 1858 no. 94 P. 95, 302. 

Political and Public Organisation of the State (ii) The Civil code, (iii) The 
Code of Practice (iv) Penal laws. 

Georgia, Public Laws (I860) No. 10, P. 24. 

e.g 1. Story, commentaries on Equity 'Jurisprudence.' (1836) 274. Addison o 
contracts M847) Ch. 1-2. 

The state of Massachusetts in 1835 (Resolves of the General 

wealth of Massachusetts 1835, 312, id. 1836, 40I)_add the sta e of Victoria between 

i879-l888 made auempts at ccdification but nothing came o • ^ . 

14 Rep. Am. Bar Assn (1891) 385. 
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was prepared This has been adopted in about 27 states It is indeed a ver> 
(borough going bit of codification 

An ambitious attempt at codification has been the uniform commercial 
code**—a joint undertaking of the American Law Institute and the National 
Conference of commissioners on unifonn slate Laws Work was begun id 
1945 and tbs draft was ready in 1950 It was adopted by the two sponsonng 
agencies after a few amendments m May 1951** The state of Pennsylvania 
adopted it in 1953** But u faced opposion elsewhere and the New York Law 
Revision Commission was against itsadopiion unless it w-as suitably amended 
The sponsoring agencies therefore decided in 1956 to publish the final draft 
and invite criticism*® ‘‘There can be no question that great changes lo 
economics and business methods and practices since Judge story’s classical 
textbooks of the iSiO’s called for much roodenusation of commercial law 
But It would he a mistake to set off part ot the Jaw dealing with commercial 
matters fromihe rest of the law and I have grave doubts as to the wisdom 
of those who drafted the proposed code m conceiving that they could abon 
don established legal terminology and introduce a new set of terms with no 
established legal meanings and by no "means assured meanings in detail to 
Isynsen of business Attempts to make every—man—his own lawyer art 
likely to produce confusion out of proportion to good results ”**—*“* 

(tv) Private efforts Following the British example there are to lx 
found some law books in the form of codes ** Bui the most important 
private effort is the restatements of l«w by the Amcncan Law Institute,** 
which are Widely followed by the courts and vvhich may well be considered 
iS preparing the w^y for an ultimate comprehensive code on proper lines** 
It IS to be hoped th«.t the Indian Law Institute will likewise be able to do 
pioneering work in the field of law reform and codification in India 


52. A symposium on the uniform commercjal code IP52 Wisconsin law Rev 195- 
Schnader, the New commercial code ModernisiDg our uniform commetcia' 
Acts (1950) 30 Am Bar Assn Journal 179 Symposium on the uniform commer 
nal code (1951) lb law and contemporary problems I—343, Bental the proposed 
omfonn commercial code should not be adopted (1952) 61 Yale Law Journal 

53 Handbook of the National conference of commissionera on uniform state law» 
1951 164—67 

54 I2A Purdons Ra>Siate.An 1—101. 

‘he National coofetenee of commissioners on uniform state law* 
(1956) 162—164 

S6. Roscoe Pound, Junsprudence Vo III P 722.' 

57 See also De^rt and Brennan’s prefix to 12 A Purdon’s Pennsylvania statute* 
Annotated XXXIII—LXXI (1954) 

Ik Wiemorc Pocket code of evidence 

*9 Sec American Law Jnstiinte Proceeding (especially 1923—1940) 

40 Franklin, the Histone function of the American law Institute Restatement a* 

Transitional to cod.ficaiioa (1934) 47, Harvard Law Rev 1367 Cordozo 18 TT** 

American Law Instiiutein Law tnd Literature (1931) J2l—14|, Goodbsrt, La* 

Keform m the Uniied Slates (1934) Journal of the society of public Teacher* 
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Codification in India : “It is a mistake to suppose that the East 
India Company was merely a trading company, but it was a partial sovereign 
body.—It was entrusted with the very highest prerogative of sovereignty 
The Company appointed supervisors for the administration of justice and 
the collection of revenues in 1769. It is these supervisors through whom 
to begin with the Company made laws.«= In August 1772 the Government 
adopted a plan for the administration of justice. This might well be called 
the first British Indian Code It contained 37 rules and dealt with both 
civil and criminal laws—Substantive and Adjective. The lax collector was 
also the magistrate and this indeed was highly objectionable.*® Hindu and 
Muslim laws were placed on the same footing. Questions of inheritance, 
marriage, caste and religious institutions were to be decided by judges with 
the assistance of native law officers, but other questions were to be referred 
to arbitrators of the parties’ choice.®* However it was soon found that 
different Pandits and Kazis gave different advice on the same question in 
different courts. Moreover no provision was made for people who were 
neither Hindus nor Muslims e. g. Sikhs, Jews, Parsees etc. The defects are 
indeed many. 

Sir Impey in 1780 prepared 13 articles for the guidance of civil courts 
and these were passed by the Government the same year. It was called 
Impey’s Civil Procedure Code. These articles later on underwent revision 
and were increased to 95 in number. It provided that the provisions of the 
regulation “be and remain in so much as the same shall not be hereafter 
altered, the only standing rules and regulations for the administration of 
justice in every court of Mofussil Diwany Adalat and in the Sadder Diwany 
Adalat.”®* It gave certainty to the law of Civil Procedure, and this was a 
great improvement from the immediate past. 

The English Parliament by 37 Geo HI C'I42(1792) recognised [the 
Company’s authority to make a code affecting the rights, property and person 
of those amenable to the provincial courts 

The Charter Act of 1833 is an important landmark in Indian legal 
history for it provided for the appointment of a law commission.®* 
The law was indeed in a chaotic state. The Supreme Court judges 
once remarked “In this state of circumstances no one can pronounce an 
opinion or form a judgement, however sound, upon any disputed right of 
person respecting which doubt and confusion may not be raised by those 
who may choose to call it in question.”...®^ 


61. Lord Macauley, Hansards Debates (1833) HI Series Vol. XIX, P. 506-7. 

62. See letter of instructions from the Resident at the Durber to the supervisers. 
Colebrooks supplement P174, Harringtons Analysis Vol. 11 P.4. 

63. Harringtons Analysis, Vol. 1, P. 34. 

64. Rule—23. 

65. Section 95. 

66. Section 53 

67. Hansard (1833) Vol XVHl, 729. 
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The Commission while drafting the Indian Penal Code felt th; 
necessity of giving definitions of the technical terms used Defending this 
Macauley said—“Such definitions are found and must be found in every 
system of law which aims at accuracy If this necessary but most disagreeable 
work be not performed by the law-giver once for all, it must be constantly 
performed in a rude and imperfact manner by every judge in the empire, 
and will probably be performed by no two judges in the same way 
Another device adopted was ‘Macaulcy’s invention of adding authoritative 
illustrations to the enacting text of a code “It is an instrument,” says 
Pollock'® “of new constructive power, enabling the legislator to combine 
the good points of statute Jaw and case law while avoiding almost all their 
drawbacks ” The illustrations indeed facilitate the understanding of the 
law They do not supply omissions but merely show the practical appli 
cation of the text 


The Commission while drafting the Indian Penal Code did not adopt 
any Native System as the basis, nor indeed any oth“r system of law although 
it derived useful suggestions from the French Penal Code and Livingston’s 
Code of Louisiana As Macauley said®* “The Criminal Law of the Hindus 
was long ago superseded through the greater part of the terntoncs now 
subject to the company by that of the Mohammedans and is certainly the 
last system of criminal law which an enlightened and humane Gov.rnm*nt 
would be disposed to revive The Mohammedan Criminal Law has in its 
turn superseded to a great extent, by the British Regulations The British 
Regulations having been made by three different legislatures contain vey 
different provisions" Defects m the ode were realised by its draltsmen, 
but they said * Such is the relation which exists between the different parts 
of the law that no part can be brought to perfection while the other parts 
remain rude The Penal Code cannot be clear and explicit while the sub¬ 
stantive civil law and the procedure are dark and confused All the same 
It has been considered to be a highly Scientific piece of legislation After 
an enquiry about its working in India. Lord Bryce reported m 1899 that H 
was regarded by the legal profession in India js highly satisfactory ®* 

The other recommendations of this first law commission were a draft 
code of Civil Procedure and draft code of the Law of Limitation 


The second law commission was appointed m November 1853 Its 

nuin job was to examine the drafts proposed by the first law commission 
Ine recornmendations of this commission resulted m important legislation 
Macauley s draft Penal Code was revised and finally passed m 1860 Codes 
of cml and criminal procedure were passed in 1859 and 1861 respectively 
I he tirst commission s draft of the law of limitation was passed into law in 
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1859. The delay in the passing of these Acts is to be attributed to our war 
of Independence in 1859. 

The third law commission which was constituted in 1861 “to prepare 
for India a body of substantive law, in preparing which the law of England 
should be used as a basis” submitted seven reports in all. It drafted first 
the Indian Succession Act 1865—a valuable piece of work. Under it; 
(i) Marriage by itself was not to effect any change in the ownership of 
Property, (ii) Rules applied to immovables and movables were the same, (lii) 
wills were to be in writing, signed and attested, (iv) Grant of Probate or 
letters of Administration was required to constitute representation of the 
deceased and authorise his property’s administration, (v) the perpetuity 
limit was fixed, etc. etc. However this Act was not to apply to Hindus, 
Muslims and Budhists and this indeed was a great drawback. Moreover 
the Act is not as well drafted as the Indian Penal Code. But all the same 
it was a great step forward and as Sir Maine said in the Council “Even in 
England this body of rules has never been put into so intelligible and 
accessible a shape as it is placed by this law.” 

Next came the draft Contract Bill in 1866. Before its adoption the 
Contract Law in British India was unregulated to a very great extent. The 
Presidency Towns were governed by the Laws of England, but Every¬ 
where else the judge was “to a great extent without the guidance of any 
positive law beyond the rule that his decision shall be such as he deems it 
to be in accordance with just ce, equity, and good conscience.”’® 

The commissioners draft contained 269 sections with illustrations 
following the practice s t by I. P. C. and 1. S. A. (already considered). The 
first fifty Sections dealt with contracts in general, then came specific petr- 
formance 51—60, quasi contracts 61—66, sale of goods 68—118, Indemniey 
and Guarantee 119—146, Bailment 147—179, Agency 180—240, and Partner¬ 
ship 241-269. Undoubtedly the unmanageable mass of reports and text 
books was reduced to a manageable mass. Next it underwent revision and 
elaboiation of certain parts, a little borrowing from the New York draft 
civil code at the hands of the Legislative Department in India, and lastly 
Sir Stephan either revised the whole himself or supervised its revision,’® 
The introductory definitions came in at this last stage. As Sir Richard 
Garth CJ.” said ‘The Act only lays down certain general rules, which in the 
absence of any special contract or usage to the contrary, are binding on 
contracting parties.” 

It certainly does not satisfy the conditions of a model code. But it 
is much to the credit of the workmen that the result, after allowing for all 
drawbacks was generally sound and a useful one.'® 

The draft Negotiable Instruments Bill came in 1867, 


75. Second Report of Law Commissioner’s (1866) dt. 28 July, 1866. 

76. Pollock, Indian Contract Act.—Preface. 

77. Mooihora, V. I. G S.N. Co.. (1883) lO.C. 166, 185. 
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The draft Evidence Bill was presented in 1868 It contained only 39 
sections some of which hid illustrations attached to them It excluded oral 
evidence of written contracts, grants and other dispositions of property, it 
made certain communications between married persons privileged, it 
ed minors, insanes and persons otherwise incompetent to understand to be 
incapable of being witnesses at a trial, it laid down rules regarding cross- 
examination, method of proving writings and secondary evidence of docu¬ 
ments, etc etc 

As the commission said the country courts before this had no fixed 
rules of evidence except those contained m 185) Act They considered the 
English law of Evidence to be loo artificial and not suited to Indian con 
ditions The Act of 1855 was also defective in that “it was not a complete 
body of rules 

The Sixth and the Seventh reports of the third law commission con¬ 
tained the draft Transfer of Property Bill and the Revision of Criminal 
Procedure respectively in 1870*® 

This third law commission resigned in 1870 due to diff.rences with 
the Government of India The fourth law commission came into being m 
1879 and in accordance with its recommendations were passed the Nego 
liable Instruments Ac» (redrafted) in 1881 and in 1882 Transfer of Property 
Act (tedrafted) and Trust and Easement Acts 

The work done by these commissioners was indeed commendable, 
for It brought some order into Indian laws But except for the Penal Code 
the other codes follow too much the Field draft code and are not well done 
The Acts passed immediately after the First Indian War of Independence 
were enacted m a hurry Many Acts were drafted in England by persons 
having no first hand knowledge of the conditions prevailing in India English 
law which was itself in a chaotic condition was made th; basis of these 
codes Also instead of appointing commissions at intervals there should 
have been a permanent commission “to watch over the work protect it 
from detenoraiion and make further improvements as often required” *** 

Thus irresistible conclusions are — 

Attempts at legal certainty through codification have failed miserably 
Attempts at legal certainly through codification bavc in effect “led to biding 
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3rd Law commission’s 5ih Report (18681 

The Govt India It maybe meoiioned considered It necessary to make semr 
changes In all the draft codes presented by this 3rd commission. 

Poliocic. the law of Frand in Brilisb India {1894J 20 

Sir John Mill Representative Govt, CH V, of the Proper Functions of Represeo* 
tative Bodies ’’ 
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codes (2 Vols 1887-18X8) and supplemenii of 1889 and 1891 B S, SInha the legal 
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the real Judicial process of adaptation under formal exactness. It has led to 
‘Sterile logic Chopping.”®* The principal result has been a wide gulf between 
theory and practice, between law in the text book and the law applied by the 
courts. “By declaring the law to be stationary, theory condemned it to part 
company gradually with realities. Its place had to be taken little by little 
in practice by a new system of law formed slowly through the repetition 
of judicial precedent and adjusted to the actual need of society; the body of 
judicial decisions.”®® 

This does not mean that codification is useless, but only that the 
old dream of legal certainty which once took the form of a body of rules 
directly derived from God, can’t be achieved by codification. And the 
reason simply is that law must change and adapt itself with the changes in 
society. No society is static, then how can law possibly be static ? What 
is needed is adaptive codes. No Legislator can possibly forsee all future 
situations—not even for a primitive Society. The “Specific facts in indi¬ 
vidual cases produce ‘gaps’ in every legislative provision.”®® This calls for 
judicial law making which is commonly but falsely terned ‘Interpratation.’®’ 
According to the conventional theory of intepratation “The legislator is 
to be credited with having foreseen and settled all things. If the text does 
not contain a specific solution for every dificnity which may present itself, 
it atleast embodies a principle, by the aid of which all difficulties may be 
solved. An inter pretor needs only to discover this principle and from it to 
deduce its consequences • consequences which are derived logically from the 
law itself.”®® But this is an over simplification, nay false. The selection 
of the rule to be applied by analogy involves a degree of discretion. “It is 
possible to deduce all sorts of legal results, which may be wholly inconsis¬ 
tent with each other, out of the same state of facts, because the selection of 
a starting point for the process of deduction is not hindered by any regard 
for realities.”®® “The Interpretor’s respect for text is only a vain appearance, 
for he himself actually creates the principles which in order to gain for 
them a semblance of authority he ascribes to the legislators.”®® The result 
is an apparent semblance of certainty and the doing of the most important 
judicial functions furtively and clandestinely. It in effect leads to greater 
legal contingency than would be the case otherwise. The result is “that a 
law suit is purely a lottery.”®* 


constitution of courts and the legislative authorities in India, U. C. Sarkar, Epo¬ 
chs in Hindu legal History. (Some other Acts codifying different branches of the 
law have also been passed, notably after independence. But we should yet wait 
a little longer before we offer our comments. They are mostly modified copies 
of foreign statutes not at all well drawn, 
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“Wher as in our time customs are constantly changing under the 
pressure of a lively industrialism and commercialism, no code, however 
adequate for today, could possibly be sufficient for the day after tomorrow ” 
“Nothing changes more easily than statutes iniended by their own express 
ions to be eternal, for nothing runs greater risk of becoming out of date, 
of accommodating itself badly to new circumstances 

Napoleon is reported to have made the following enlightening state 
ment about code-making “I ofkn perceived that over-simplicity was the 
enemy of prtcision *’*3 This truth namely that simplicity and precision arc 
irreconcilable was not generally grasped by the codifiers Simplicity imp i 
es flexib lity Prof Clark** has brought out the conflict b tween these two 
inconsistent aims in the Ameiican codes of Procedure 


Obviously the orthodox principles for codes should be given up as has 
been done in the Swiss civil code to great advantage It aims at simph 
city and flexibility, not detailed rules Co cover every case It is “more like 
an outline of legal principles than a body of provisions purporting to regu 
la c all legal relations ”** Tnis makes it passible for it to respond effiCti- 
wly to the muttipliciiy complexity and elasticity of modern Swiss life 
What a codifier should atm at is not completeness and finality, not regu* 
lation of all passiMe situations by detailed rules in anticipation, but ils 
provisions should be in general terms so that the courts may be able to adopt 
them to meet ever new situations Interpretation should aim at adjusting 
«*her than trying to find the intention of the 
^ problem* to be solved Judicial law making 

tImI only unavoidable but also very disirablc 

If * but IS also highly 

u' fit®''”* codification or any other means 
Tre a?w?v?[h.i nnH®/ “P >5 "«ver complete, gaps 

?Ifaiions^ For Ih ^ .‘J ^ Provisional Law should aim at adjusting 

wh!Jh this iffo hi rfo essential that the judges be told the principles on 

which this IS to be done It is here that codes beenine brindv ^ And alonz 


with ihts oiir »’ V ■* codes become handy And along 

system, should hi t”ching« law making and judicial 

“Analuca77ch'„“Ll™,°;.°p“r; 

study of > 0 . 0 , 


rules the m.nistr,-, u . JV ''g»'iator siiould not aim at detdiieo 

-I ~ .0 do .es... 
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foreign statutes with a few changes here and there should be abandoned. 
The police which today is probably the most lawless organised body in the 
country should be disbanded and reorganised on mod:rn principles, and 
not just the scum but better talent should be attracted to join its ranks, and 
last but not the least, the magistrates and judges should undergo proper 
training before they are allowed to take up their jobs. But that is another 
topic. 


(11) A persual of the attempts at codification so far shows that two 
type of countries have adopted codes : (i) Those like France and Germany 
who already had a past juristic development but which however had exhaust¬ 
ed their possibilities of development without meeting the needs of the society, 
and hence where there was th; need of new juristic starting points, (ii) Those 
like India and the Latin American countries which had no past juristic deve- 
lopmentin the modern sense but which were embarking upon such a process. 
But there is no reason why countries in a different category can’t or shouldn t 
embark upon a process of codification to improve the state of their laws. 
New emerging nations which have great juristic development ahead of them 
should especially go in for codification on proper lines, so that their legal 
development should proceed along proper hnes and the m;ss that is other¬ 
wise bound to come sooner or later is avoided 


(III) As ret'ards the purpose of codification, the above discussion 
shows that three purposes have been urged : (0 The li\y of Nature school 
or 18th century idea: Bentham^s and Aust.®^ both considered it possible o 
make laws so comprehensive, simple and certain as would d^o away with 
the need of ‘spurious interpretation.’ Law was 11 be a body of laws cover- 
ing all possible situations except a few unforeseeable situations of fact. This 
view is very popular especially among the lay public bu^t ah juristic and 

judicial experience denies that it can be done Frederic t e ^ oico did 

put it into practice in prussia and the French and German codes also did 

Lmewhat attempt this, but as seen before tlie Se^.' 

This idea is impraeticable. (ii) Holland ”n isf law in a readilv 

They thought of a code as nothing but containing th- past law in a readily 

undLtandable form. This was what lord 

ted in England, and what was done m Judinians ' '-scents^ and these 
and legislative laws mostly are based upon , P ^ ’ into such 

different and at times conflicting starting points 

a code and cause confusion worse confounded. Ph J. . .. -ggjjjs 

knowi„g what hare the cto s that a code 

IS not worth the effort involved, (m) ^^e nroceed 

provide mainly principles along which the development of law must proceed. 
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The Hindu Marriage Act 1955 is a case in point. 

Papers on codification. 4 works ‘Bowring 

proposal addressed by Jeremy *° . , Real Property code, 5 works’ 

ibid 537—564, id coraraentory on Humphrys Keai noi- 

Bowring Ed. 1843 ) 390—416. 

2 Jurisprudence (5th Ed. 1885) 660. 

Essays in the Form of the Law (1870) 19 23, 

Digest of the Criminal law (Am. Ed. 1878) Introduction- 
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Rules are to be laid dovra only where they are absolutely necessary The 
French cml code, and the German code, have attempted somewhat to put 
this idea into operation but only m patches The best example is the-Swiss 
avil code This is by far the most desirable course, and the one along which 
codification must proceed. 

Last but not least let us examine a few objections to codification a 
such Savigny’“ raised three mam objections*®* (a) It would mean the past 
ruling the present The views of the generation in which a code is made 
would continue to govern future generations who may have different ideas 
altogether But this can happen and does happen even otherwise *** More¬ 
over there is more Iike-lihood of this happening m a code of (i) and (u) 
types then in a code of (ill) type This can certainly be avoided (b) The 
growth of law will be slowed down and « likely to move into un-natural 
directions A badly drawn code will of course do this But the experience 
of the codes so far shows clearly that this is not necessarily true (c) and 
(d) Savigny’s thud and fourth objections arc actually a criticism of the way 
in which past codes have been drawn . (i) Past codes have been drawn too 
hastily and (u) The codifiers have not had full knowledge of the law they 
were to codify But surely these mistakes can be avoided and have cettainly 
been avoided e g the Japanese, the Swiss and the German codes A reason 
ably lurge commission made up of proper persons, given sufficient tune, 
taking into consideration the views of all sections of the society can easily 
overcome all these objections 


objections of savigny were suitably rebutted by 
objections himself to the 
^ ^ objection to the French code was that it was 
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Rescoe Pound says that “the most seriaus objection to a code in a 
common law jurisdiction is that we have no developed common-law technique 
of developing legislative texts.This is not an insurmountable difflcuilty 
and our suggestion that magistrates and judges and law students should 
undergo proper training before taking up their jobs would take care of 
this 


The future of codification on the swiss lines is indeed very bright, 
and at the same time it is highly desirable too considering the mess in which 
the Anglo American law in particular and of other countries in general, is. 


109. Jurisprudence Vol. 111 P 732. 


REFORM AND REVISION OF SUBSTANTIVE CRIMINAL LAW 


BY 

Dihesh C PaNdb* 

Oq the tve of the centennial of Indian Penal Code (in 1961) the Indian 
Law Institute availed an oppoitunity to peep into the existing state of enrol 
nal jurisprudence in this country The studies which were later published as 
Essays on the Indian Penal Code' revealed a singular opinion on the need 
for reform of criminal law in general, and the Indian Penal Code m 
particular 

The above study was a restricted endeavour- The areas for the re 
search were chosen in a random manner, and the technique emp oyed wai 
the analjtical and dulecttca! examination of judicial decisions Considcrinj 
the volume and intricacies involved m an important project like revision 
reform of penal law, the then efforts of the Institute can be described 8> 
modest, nevertheless, the endeavour is significani insofar as it focuses atuo 
tiofl for further inquiry and research m the field of an organic Jaw which, 
unfortunately, has remained unchanged despite the changed needs, values and 
conditions of the community 

Furthermore, the researches conducted m the sphere of social aiuJ 
other sciences have put fotth challenging ideas which question the abstru^* 

thoughts and abstract ideas of the nineteenth century, on which roost of our 

basic principles of criminal law are grounded The march of knowledge''' 
behavioural sciences also warr nt immediate attention and rethinking on th* 
subject*. 

It may be of interest to note here that extended legislative activity hsi 
also posed certain problems affecting the domain of criminal jurisprudence 
The extensive legislative activity, which m turn pours out immense rule* 
orders and notifications is tied wuh punitive sanctions This raues an iro 
poftant question to consider as to whether newer limit* be set out on tb* 
doctrine like ignorantia leges non excusat 


\LL. M (Lucknow) LL-M iNorthwwtern) Lecturer Departtsent of f*”’ 
Graefu'^e Studies sod Reiearcb ID law Gniversliy of Jabalpur (M P )- 
I £ssoyj c\tfie Mtan Penal Cutff (ed. Goviodrajolul published by N M Trlp«^ 
Ltd, Som>ay (1962) 
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Related to the foregoing problem is the indiscriminate use of penal 
sanctions for all assorted activities of the individual in the society. Needless 
to say that besides creating administrative problems for the police and the 
magistracy, such an attitude is fraught with dangers particularly when it im¬ 
bibes a fear sense in the community®. “The ultimate objectives of the crimi¬ 
nal law.’’says Professor Jerome Hall,” is the maintenance of conditions 

which permit progress to be made the experience of the ‘higher values’ and 
finally, 'the good life’ which subsumes all ideals toward which a rational and 
democratic society moves*,” One can well imagine that in absence of any 
empirical studies made in this respect the legislators and administrators have 
found it efficacious to use and rely on the penal sanctions to achieve seeming/- 
ly the higher values and i deals. 

Modernisation of the Code will also have to face the vital problems of 
criminal law of the near future. Radical ideas on abortion, euthanasia and 
suicide are jostling hard to enter the mainstream of criminal jurisprudence 
These problems are l.kely to create touchy issues of law and morality which 
undoubtedly shall have to be settled after proper evaluation of the attitude* 
and mores of the members and groups in the society. 

It may be pertinent to point out here that the traditional technique of 
research {viz., the dialectical and analytical examination of case lawj a* 
employed by the academic lawyers in the Law schools of this country, 
has not adequately helped to serve the meaningful end of revision 
and reform m criminal jurisprudence. This does not, however, imply 
that the foregoing technique is to be shelved altogether. An objective and 
purposeful research in the sphere of criminal law would need the evoking of 
community responses and thereby to elicit information about the general 
attitudes towards a prohibited conduct either existing or proposed. Thus the 
community responses viewed in the light of the established judicial principles 
would help to lay down discernible standards of policy to deal with an anti¬ 
social behaviour tending to be a criminal conduct. Finally such researches 
may follow up with draft proposals which can serve as models for the use of 
the legislatures. 

Thus manifold issues underlie the whole project of revision and reform 
in criminal law. The whole scheme of revision and reform of penal laws is 
sizable one. Its success would largely depend upon the availability of man¬ 
power and financial resources. Instantly, one may point out the principal 
shortcomings of the substantive criminal law. These relate to the structural 
and policy matters. Numerous statutes are spread over the statute books 


3. See Pande. D. C. in the Bulletin on Teaching and Research in Criminology (1991 )• 
Hall. IcTome . Studies in Jurisprudence and Criminal Theory, 253 (19SS) 
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which lack CO ordination in policy and purpose Unifying ideas are seldom 
discernible to make a set of statutes related to the other Defective 
draftmanship of the statutory laws coupled with too literal interpretation 
of the same by the Courts also require that the criminal laws be stripped 
of the dead ^ood To initiate the process the following short prognmme m 
this direction may be suggested 

(a) Review of the existing scheme of classification of the offencev in 
the Indian Penal Code and suggest deletion and addition thereof 

(b) Regrouping of similar offences in varying statutes with a view to 
subsume them in one or the other category of existing or added 
classification of offences 

(c) Avoidance of duplication by removing such prohibited conducts 
as arc punishable both under the Penal Code as well as the special 
Acts 

(d) Classification and rearraogeroent of staiuics on an intelligible 
basis 



“THE PRESIDENT OF THE FIFTH FRENCH REPUBLIC.'’ 

By 

A. D. Ray Chaudhuri m. l. Advocate, Patna High Court, 
University Lecturer, Patna University 


The fifth French Republican Constitution came into force on the 
4th October 1958. The drafting of this new constitution and its adoption 
was necessitated due to the constitutional crisis which resulted from the 
unsatisfactory system of the 1946 Constitution. In the fourth Republican 
constitution there was multiparty system having no strong party and 
consequently no strong government. There was the tendenc> to make 
National Assembly stronger at the cost of the government. No policy of 
government could work there satisfactorily for any length of period. All 
these factors resulted in the fall of several ministry, disintegration of the 
French colony in North Africa and the prospect of the loss of Algeria. 
There was thus a sheer cry to form a strong government in France. 


Only in the month of June 1958, the National Assembly and the 
Council of the Republic by substantial majorities had asked General 
D’Gaulle, on whom the people had faith and confidence, to form a new 
government. General D’ Gaulle, who was already tired of the existing 
governmental working and the prevelant multiparty system, accepted the 
summon and expressed his desire to take over the task on two conditions , 
firstly to have special power to run the government for a period ol six 
months by decrees and secondly that he should be allowed to draft a new 
constitution in the meantime. The Parliament accepted his conditions, 
but in its turn it laid down five general principles on which the drafting ol 
the new constitution should be based. The five principles are : (i) universal 
suffreage, (ii) separation of executive and legislature,^ (iii) the goyernmen 
must be responsible to the parliament, (iv) the judiciary must remain 
independent, and (v) the relation between the Republic and the people asso¬ 
ciated with it must be kept organised. 

These arc essentially the conditions of a 
government. But D’Gaulle had the idea to form ^ fovernment 

giving greater power to the executive and to weaken Ih P , • j- 
National Assembly. So he had to resort to a device to 
the formation of a stronger executive while at of thTse Si'o 

those five principles of the Parliamentarian type. T form of 

conflicting ideas i. e., the Parliamentarian and 

government in his mind, was the adoption of a P®^ . _or a presi- 

which attempted a new thing, neither clearly a p y 

dential type. 

The new constitution consists of 92 articles and series of 19 organic 

laws. 

Some of the essential characteristics of the new constitution arc 
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the principles of Republican Parliamentary government, the personal 

leadership of the President, (this Item will be found to be of major impor 
tance since this power of the President has caused the establishment of the 
vigorous chief executive and the consequential lemacks by some of the 
eminent writers that the President docs not only govern but more than 
reigns), the separation of legislative and the executive power, the explicit 
recognition of the political paftics» formation of the constitutional council, 
and the recognition of the principle of referendum as an institution of new 
government 

Articles 5 to 19 of the new constitution deal with the President and 
his powers of which Articles 5 and 16 are found to be of greater 
importance 

Article 5 says that the President of the republic endeavours to 
ensure respect for the constitution He has been given the arbitrary power 
By his arbitration he provides for the regular functioning of the public 
authorities and the continuity of the State As an arbitrator the President 
u to remain neutral in political controversies but again he has to maintain 
respect for the constitution aivd so he IS expected to mtervenc directly at 
moments of difficulty The President has been made the guardian of the 
constitution—a peculiar concept, since it is genemlly the judiciary which 
retains this function He is the guarantor of the national independence, 
of the intcgniy of the territory and of the community agreements As 
an arbitrator he 15 to call for a dissolution The provisions thus create an 
indirect influence to strengthen the powers of the President Some of the 
provisions of course indicate a more positive conception of the role of an 
arbitrator In the Bayeux speech he was described as an arbitrator above 
the accidents of political life 

Under the provisions of Article 6. the President is elected fora 
term of seven years by an electoral college Under the Fourth Republic 
(he President was to be elected by the two Houses of the Parliament, but 
ender the new provision he is elected by the electoral college, a larger body 
which consists of the members of the two Houses of the Parliament, depart 
mental councils, the similar bodies overseas and representatives of the local 
committees The electoral procedure has been thus a compromise between 
the French traditional Parliamentary election and the outright popular 
election of the Uoiled States 

The specified powers granted to the President under the new con* 
lUiutionshow that he has been given all the traditional powers which the 
President under the previous constitutions used to exercise and over and 
above all those he has been given some new powers in order to make the 
executive more vigorous 

Under the provisions of Article 8, the Presidem appoints the 
Prime Ministei and also appoints and dismisses the other member* 
of the government on the proposal of the Prime Minister This right to 
appoint Prime Minister represents a return to the habit of the Third 
Republic !n the Fourth Republic, the President only used to designate 
the Prime Minister who was the President of the Council The head of the 
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State under a parliamentary system has a limited discretion to appoint 
the Prime Minister, who must always be the leader of the majority party 
having command and confidence over the majority. But the new 
constitution under the rule of incompatibility prohibits the Prims 
Minister as also the other ministers to be the members of the Parliament 
So here the question of the Prime Minister’s being the leader of the 
majority party does not arise The President so is left with wide 
discretion of appointing a Prime Minister of his own choice Again 
since other members of the government are appointed by the President 
on the proposal of the Prime Minister, the President is placed in a position 
to bargain in the selection of persons of his own choice and so to 
dictate his own policy and influence the governmental activities So it 
is rightly remarked that the Prime Minister who is the traditional head 
of the government, has under the new constitution, become the 
mouth piece of the President, instead of bemg responsible in fact as 
also in theory to the National Assembly. 


Article 10 says that the President of the Republic promulgates 
laws within the fortnight following their final adoption and transmission 
to the government and before the end of this period he mav ask 
parliament to reconsider the whole law or anv part of the l^v, which 
the Parliament cannot refuse. Under the Fourth Republic the 
President of the Council i c., the Prime -Minister, who was the real 
head of the executive, was to ensure the execution of the laws ann 
to promulgate any rule that was considered necessary to promote 
public order, safety, health and tranquility But now, i is the President 
who promulgates laws According to Article 11, on the proposal of 
the Government during Parliamentary sessions or on ^he joint 
proposal of the two assemblies, the President may submit any government 
bill to a referendum and if the result of the referendum js favourable 
to the government, the Presiden' promulgates it But such Bills must 
deal with the organisations of public authorities, approving of community 
agreements or authorising the ratification of a treaty which affects the 
working of the institution. The President has a right to veto and 
Tn turn down the suggestion.. He has thus been given the wide 
discretionary power in the legislative sphere. 

Under Article 12, the President has to consult the P-iiroe Minister 

,ndthePrVjdentsofth=A,,embh«befo^ 

he is under no constitutional obligation to fo lo 

unde, .be 

orSis?e’rard“S\e haspower ^ hisb officials and 

accerditng ambassadors under provisions of 
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tQsmution of the Republic, the mdcpendcnce of the Nation, the integrity 
of Its territory or the fulfilment of its international obligations, and 
the regular functioning of the constitutional public authorities has been 
interrupted, the Pi esidedt is authorised to take measures after consulting 
ihc Prime Minister the Presidents of the Assemblies and the constitutional 
council He is the sole judge to dcade the existence of the emergency 
He IS to Consult the constitutional cotmcii, but there is no check for the 
•xercise of the emergency powers 

Ariicfe 17 gives the President the traditional powers of pardon 

The Acts of the President arc required to be countersigned by the 
Prime Minister and other appropriate Ministers, but the President can 
act alone in the matter of appointment of the Prime Minister, refusal of 
referendum, dissolution, exceptional powers, consultation of the 
constitutional council on a treaty or organic laws and the appointment of 
three members of the constitutional council 

Under Article S2, he ii authorised to negotiate and ratify treaties 
He IS also the executive head of the community under the provisions of 
articles 80 to 82 He holds the leading position in foreign affairs 

Thus It would be seen that under the traditional powers be presides 
over the meetings of the council of ministers, the National defence council 
and commitiees, the Supreme Council of the judiciary, etc and under 
Ihe new powers he has the right to intervene in the matter of constitutional 
revision, to appoint Pnme Minister, to submit to referendum any bill 
concerning the organisation and function of government and the most 
imporiant functions as an arbitrator and of the vast emergency powers 

Under the new constitution the position of the President is now 
above the government and above the parties The new constitution can 
well be said to be tailored to fit D’GauIle as President It can also be said 
to be a mixture of two principles the Parliamentary government with the 
PresideflCialleadership in a peculiar way befitting D'GaulIe government 
with D Gaulle as the vigorous Chief executive 



SOURCES OF HINDU LAW 

By 

Dr. U. C. Sarkar, m.a., m.l., ll.d„ 

Professor and Head of the Department of Laws, Panjab University, 

Chandigarh 


I. Enumeration of the Different sources of Hindu Law : 

The term ‘source of law’ has been used in various senses, to wit, 
historical, legal, formal, material, literary and instrumental. In their legal 
sense, sources of law mean those that are recognised by and binding in 
law. In this sense there are seven principal sources of Hindu law. They 
are the Shrutfs, the Smritis, customs, the commentaries, legislation, decided 
cases and last of all justice, equity and good conscience. Besides these 
the Puranas^ and the Epics^ also are sometimes treated as sources of Hindu 
law. But references to them have been very few. The Puranas are inclu¬ 
ded in the Smritis in their widest sense and as such they are supposed to 
constitute the fifth Veda. The Puranas were enumerated as a source of 
law even by Yajnavalkya though Miira Misra in his commentry on Yajna- 
valkya says that they are not so. As a matter of fact the Puranas may be 
regarded as containing certain illustrations of the principles enshrined in 
the Smritis and they contain an account of the creation of the universe, 
of dynasties, of Gods, sages and kings including many didactic and mytho¬ 
logical stories. 

2. The Shrutis : 

The Shrutis are the earliest and one of the most important ancient 
sources of Hindu law. Manu himself enumerated them as such along 
with the Smritis, Sadachara (good custom) and good conscience. Though 
there is very little of lawyer’s law in the Shrutis, still they are regarded as 
the ultimate sources of Hindu law. There is no doubt that the most 
important source of Hindu law is the Smritis. These Smritis are supposed 
to be based on the Shrutis, the commentaries and the Nibandhas again are 
based upon the Smritis. Herein lies the importance of the Shrutis as the 
source of Hindu law. The Mimamsakas again expounded^ the theory timt 
the customs also were based upon lost Shrutis or Smritis. Though the 
four Vedas, the six Vedangas and the eighteen Upanishads are included 
within the-Shrutis, they have very little of positive law except some occa¬ 
sional references to certain statements which are regarded as authoritative 
expositions of law. Thus references to the caste system, the different forms 


1. Ganga Sahai v^. Lekhraj Singh (1887) 9 AH. 253, 289. 

2. A reference was made to the Ramayana in Muttuvaduga rs. Doraisinga (1878) 3 
Mad. 309, 326. 
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of marnaBc including widow re marnage, partition and exclusion of 
homSixSaTtcomcBCTo^^ The word literally means what 

IS heard by or revealed to the earliest sages 


3 The Smritis * 

The term Smril. l.terally means what is remembered 
oftheSmrilisdoootclaimanyrevelation, they compiled only what 'oey 
remembered of the revelations to the earliest sages on account of their mu 
mate knowledge and actual observance Revelation is 4ose 

be the basis of the Smnlis as they are remembered and compiled by 
who believed the Veda! to be the only source of law and because thev UM 
accented and actually acted upon as authoritative Tim Smrms are oi ' 
types—the Dhamsulrai and the DharmashaHra! The former , 

the latter and contained certain principles which were later on elaoo 
and versified by the latter The Chornmswrai are generally m prose oc^ 
sionally containing verses which are often in the form of 1"“™. ’ 
TTiere were three types of sutra^ literature—the Dharmasuiras, tne . 
surras and the Shrautasutras of which only the first contained some leg* 
doctrines The most important Dhamasutra writers are Gautama, aav 
yana, Apastamba and Vasistha There arc, of course, many other , 
iuiras also, but they cannot equal the four, just mentjoned m poinw o 
importance and elibrity Thus some of theta such as Manu, 

Ukhita and Paithtnast exist only lo name and quotation Some of tnem ai 

mere compilations or borrowings from the other extant 

The Dftflwiaiurras of Hirany keshm, Atri and Vtsnu are of this type ^8“ 

there are some which hardly contain any legal matter at all 

^otlhc5mri»/ wraer), Vatkhanasa, Kasyapa dTi6 Cargya 

category Nothing is known definitely about the identilies of tnosB 

authors—their tune and place etc 


The Dharmasasiras which arc like the metrical redactions 
X)harmo3Uir<« are the real sources of Hindu law as it is operative today 
There are many authors of Dharmasasiras among whom, Manu,Yajna\ai 
hya, Parasara, Vyasa, Brihaspati, hatyayana and Narada are the most wen 
known and authoritative, of them again Manu is supposed to be the highcs' 
authority, as It has been admitted by the Smntis themselves that no Smrtti 
can have any authority if it militates against the of Manu 

and yojfiava/kya practically represent the golden age of the Hindu Icp 
history as Narada and Brihaspati indicate the latest epoch m its develop 
ments In between the Dharmasuiras and the Dharmasasiras is the Artha 
sastra of Kauttlya* which also occupies a very important place m tn< 
history of Hindu Law As m the case of the authors of the Dharmasuiras 
nothing is known definitely about the personal history of the authors of tin 
Dharmasasiras The most fsiamis author of the Dkarmasastra, nam^y 
Manu\% supposed to have flourished between 200 B C and 200 A D 
Yajnavalkya is supposed to have lived and written bis work about the 3r< 
of the 4th century A D The latest and one of the most authoritaliV' 


3 See Dr U C Sarkar’* Epocht in Hindu Legal History, Chapter IV 

4 Ibid, Chapter V. 
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writers of the Dharmasastras was Narada who is usually believed to have 
belonged to the 5th or the 6th century A. D. 

4. The Commentaries 

The commentaries played and are still playing a very important role 
in Hindu law so far as its actual application is concerned. The reasons 
are quite obvious. In the first place, Hindu law was applied to the vast 
sub-continent comprising various classes of people having diverse customs 
and usages. In the second place, the texts of the Smritis, were sometimes 
difficult and sometimes lacking in details. In the third place, the authors of 
the commentaries and the Digest assumed that “the Smritis constitute a 
single body of law one part of which supplements the other and every part 
of which, if properly understood, is capable of being reconciled with the 

other. They discarded what had become obsolete.They modified and 

supplemented the rules in the Smritis in part by means of their own reasoning 
and in part in the light of usages that had grown up.® They did their work 
so well that their commentaries and Digests have in effect superseded the 
Smritis in large measure.”® Thus it was observed by the Privy Council' that 
“the duty of a Judge is not so much to enquire whether a disputed doctrine 
is fairly deducible from the earliest authorities as to ascertain whether it has 
been received by the particular school which governs the district with which he 
has to deal and has there been sanctioned by usage.” It was further observed 
by the Privy Council® that the commentators while professing to interpret 
the law as laid down in the Smritis introduced changes in order to bring it 
into harmony with the usage followed by the people governed by the law; 
and that it is the opinion of the commentators which prevails in the provin¬ 
ces where their authority is recognised.” It was thus laid down by the 
Privy Council® most emphatically that “in the event of a conflict between 
the ancient text writers and the commentators the opinion of the latter must 
be accepted” in as much commentators “subordinate in more than one place 
the language of the texts to custom and approved usage. 

The importance of the commentaries and the Nibandhas cannot be 
exaggerated. Thus they served a very useful purpose in preserving and 
giving accounts of the different Smriti texts as they existed in their respec¬ 
tive times. As a matter of fact, many texts would have been lost had they 
not been referred to or quoted by the commentators. Again as the com¬ 
mentaries largely guarantee the original texts, they at the same time reveal 
the social and political conditions of the time of the commentators rather 


5. Jagadamba vj. Secretary of State (1889) 16 Cal. 367, 375; Chanika vs. Muna, 24 All. 
273, 280; Minakshi vr. Ramananda (1888) 11 Mad. 49, 52 (F.B.) 

6. Mayne’s Hindu Law and Usage, (11th Edn), p. 40, 

7. The Collector of Madia vj. Moofoo Ramlinga (1868) 12 M.I A, 397, 436; see also 

Bhagwan Singh vr. Bhagwan Singh (1899) 21 All. 412; Ganga Sahai vr. Lekhraj Sing 
(1886) 9 All. 253. 

8. Atmaram w. Bajirao (1935) 39 C. W. N. 648; 62 I, A. 139, 143. 

9. Ibid. 

10 Bhyah Ram Sing vs. Bhyia Ugar Sing (1870) 13 M.I.A. 373, 390. 
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than the time of the text writers In this sense, the commentaries and the 
written between 700 and 1800 A D are very helpful m giving an 
idea regarding the actual administration of Hindu law during this time In 
interpreting the Smnti texts, the commentators invariably applied and 
relied upon the rules of Alimamsa which could thus develop as an impor¬ 
tant and independent science Many commentaries again were commented” 
upon thus augmenting the volume of the Sanskrit legal literature It is not 
possible to refer to all the commentaries exhaustively as some of them are 
unpublished and some others extremely local m character to have attracted 
any universal notice It was again on account of these different commen 
lanes that the different schools and sub schools could arise in Hindu law 
A reference was already made to the important commentaries that were 
treated as authorities in the different localities of the vast sub continent of 
India The most celebrated commentaries of the 5mrifi of A/onu are those 
of Medhatithi, Go\tnduraj and Kulluka Bhatta The earliest commentary 
on Yajna\alkya was that of Vishviorupa and ihe most famous commentary 
on Ya)na\alkya was that of Vtjnaneshv.ar known as the Mitakshara 


S Viinaneshwara and Jimutavahana 

KynanerfiMara and/iniuluvfl/iona are responsible for having written 
the two most famous commentaries on Hindu Jaw, namely the Mitakshara 
and the Dayabhaga respectively which ullimatelv gave rise to the most 
celebrated schools of Hindu law designated by those names 


The Mitakshara, as the best and the best known commentary of 
Kyaanes/iHara on raynara/kya, occupies a unique position in the develop* 
ment of Hindu law Subject only to the authority of the DavaWflgfl 
matters of inheritance, panition etc m Bengal, the Mitakshara applies 
to the whole of India For this wide prevalence and almost universal 
acceptance, the very nature of the Yajnavalkya Smnli must be responsible 
though it shouldnot be treated as minimising the importance of Vijnanesh- 
worfl himself The Manu Sntnii was no doubt regarded as the greatest 
Smriii even by the Smruj writers themselves but this was more than com 
pensated in favour of by the commentators, Viinaneshwara, 

I'ljftMorupo and others The Mitakshara was not only a commentary but 

material and was written 

towards the end of the llih century or the beginning of the 12th century 
Jirrutaiahana was One of the most famous Indian jurists compara 

yu»oneshwara who preceded him by 

about 300 years His position was unique m Bengal as authority on in* 


The nioM celebrated cornraentatifs on the Af/ffltiAffro are Ihc SubodhM of T/ift- 

v«liKarWarra wmtenli, ihel4,h«mur, and the B.lomhkniit supposed to have 
R "iftowards me end of the 18 th certuty 
(Baddha S.oB V Laliu S.ng (1915) 37 All Ramoad cases (1868) 12 M I A 397 

“>e Dames of ^charya Chudamem ^chyuia. 
ft Terkotanhar have been referred toby Colebroolc 

J Somgraha of Snkrlikra follow and 

uevelop the prjnaples of Do)vhhata wnilen by Jlmuiavahana 
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heritance partition etc. The Dayabhaga was supposed to have been writ¬ 
ten by way of revolt against many artificial and sometimes even abused 
principles of inheritance based on the theory of propinquity. Conscious 
of the shortcomings and limitations of Vijnaueshwara’s doctrines, 
Jhimtavahana propound the theory of spiritual benefit for the governance 
of the rules of succession. The immediate benefit of this new theory 
was the inclusion of many cognates in the list of heirs excluded by the 
il/zro/cns/jara—which was mainly agnatic. Natural love and affection also 
lent support to the theory advocated by Jinmtavahana. In fact this feature 
at once appealed to the people who ungrudgingly and readily accepted it. 
The result was revolutionary in Bengal. The two works of pure law written 
by Jimutavahana are his Vyavaharmatrika and the Dayabhaga, the latter 
being by far the more eminent work militating against the Mitakshara. 
The views of the Mitakshara and ihc Dayabhaga schools have been con¬ 
siderably affected by the recent Hindu Succession Act (xxx) of 1956. The 
details will be discussed in the context of this Act in its appropriate place. 
The other Acts that have drastically modified the nature and scope of the 
different schools in Hindu law are the Hindu Marriage Act, the Hindu 
Adoptions and Maintenance Act, the Hindu Minority and Guardianship 
Act. The important commentaries including the two treatises are adop¬ 
tion, namely, the Dattaka Mimamsa and the Dattaka Chandrika have al¬ 
ready been noticed in connection with the discussion of the different 
schools and sub-school—so far as their scope and application are concerned. 
A detailed reference to all the commentaries and Nibandhas on Hindu law 
will not be possible or necessary according to the scheme of the present 
treatise. 

6. Customs and Usages and their Classes 

The efficiency of customs and usages was most emphatically and 
unequivocably recognised by the ■Sniri/i-wnters and the commentators on 
Hindu law. And apparently on these authorities the British courts also 
recognised the force of custom, “under the Hindu Law, clear proof of 
usage will out-weigh the written text of law^-”. The custom is 
sometimes superior to the law provided the essential conditions are ful¬ 
filled. These conditions are mainly antiquity and consonance with public 
morality. There is no doubt that customs acquire their strength on 
account of unmistakable acceptance and continued observance. As a matter 
of fact, antiquity itself is the most inherent recommendation for the accep¬ 
tance and recognition of customs, in asmuchas, these customs have success¬ 
fully stood the test of time and have been found useful and convenient to 
the society concerned. The nature, scope ond development of customs 
and usages have been briefly but inimitably explained by Mayne*® in the 
following words : “The beginnings of law were in custom. Law and usage 
act and react upon each other. A belief in the propriety or the imperative 
nature of a particular course of conduct, produces a uniformity of beha¬ 
viour in following it and a uniformity of behaviour in following 

a particular course of conduct produces a belief that is imperative 
or proper to do so. When from either cause or from both causes, 
a uniform, persistent usage has moulded the life and regulated the 


12. Ramnad case, (1886), 12 M.I.A. 397, 426. 
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dealings of a particular class of the community, it becomes a custom which 
J8 a part of their personal law”. 


In all the systems of law, more or less customs have been recognised 
as one of the most important sources of law. The Historical school of 
jurisprudence takes customs as the true type of law This is a general theory 
regarding the origin of custom and law In Rome, originally law was 
classified as jui scriptum and jus non senptum The latter was nothing 
but custom The English law again was divided into common law and 
equity The common law was mainly based on customs In Germany 
also, the laws were derived from customs In Muslim law alsocustoms 
played a very important part Thus without multiplying instances it can 
be said that customs played and are still playing a very important role in 
all systems of law—ancient and modern Hindu law was not an exception 
In Hindu law custom was one of the most |important and fruitful 
sources of law according to Manu** Customs were either plcment or 
supplant the law Thus Aftinw** says that all cases should be 
decided by the Shasiras and the usages and that it is also the duty 
® j ^*1® king to enquire into the laws of castes, districts, guilds 
and families Narada‘* belonging to the latest Smnli epoch also 
asserts that custom is all powerful and over rides the law This was also 
illustrated and elaborated b/ the earliest commentator Asahaya Similaf* 
My greater emphasis was laid on customs by Tamma/Avo, Bnhaspatnoi 

Brihaspaii n the only 5/»n« writer who enumerated certain 

specific customs prevailing in the different parts of the country” Katya 

in his view that customs should be enumerated 
regarded as of any vital importance, for the re- 
dSunVl" •5^"“ 'h'reby •ter g'owih might be narrowed down or 
of '"'Shi be some customs on)y;im the formative stage 

r ' b' =»"■' oll>rrs which were yet to originate 

'«f Writers^ only set down 
othe™i?rof cu“ oms*" ‘’''"'"'""’8 the validity or 

in Hindu law are not to be against the 
bj saTOc that ih«'"sh“ m" a"d Vijnanesh^ara elucidate this 

But a dfsi.na.ou’^hiJ i Shrutis and the Smrllir, 

customShose wh,el. 1*0 different kinds of 

The customs hi svhich arc not against the shastras 

observances Un Tar applied exclusively to the religious 

oDservanccs So far as pure civil law is concerned, as dealt with specially 


13 Hindu Law and Uutc, (llth Edn » 
U II. 12 
13 Vni.3 41 
16. I 40. 

17 II 28-31 

18 Jolly, Law and Custota (Tagore Law 

19 Trevelyan. Hindu Law p 25 
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by the triumviate Narada, Brihaspati and Katyayana, inconsistence even 
with the shastric injunction is no valid objection. Thus in pure civil law 
the views of Narada, Brihaspati and Katyayana were to be applicable, 
provided the customs in question were not immoral or opposed to public 
morality. There are also the most essential conditions for the validity of 
customs even according to modern jurisprudence. In this context, Mayne 
is essentially right when he observes that “all that Vijnaneshwar and 
Kidliika must have meant is that custom should not be immoral or criminal 
or opposed to public policy in which case it will cease to be the conduct of 
virtuous men.” Today’s Hindu law also insists on these conditions for 
the validity of a custom. 


Customs may be of three different classes, to wit, (1) local customs, 
binding on the people of a particular locality e.g. the Punjab customs, the 
Malabar customs; (2) class customs, binding a particular class of persons 
such as the Jains, the Khojas etc; (3) the family customs, binding on a 
particular family, e.g. primogeniture. 


7. The essential Conditions of a Valid Custom: 

All the important and essential conditions for the validity of a 
custom have been enumerated thus in a famous case'^® “A custom is a 
rule which in a particular family or in a particular district has from long 
usage obtained the force of law. It must be encient, certain and reasonable 
and being in derogation of the general rules of law must be construed 
strictly.” The burden of proving a custom is on the person who alleges 
it.“^ It is also essential that the custom should be proved by clear and 
Unambiguous evidence. To be valid, a custom must not be against public 
policy and expressly forbidden by the legislature.®® 

From the above it clearly follows that to be valid, a custom niust be 
(a) ancient, (b) continuous, (c) established by clear and unambiguous 
evidence and (d) reasonable and not against morality or public policy. 


(a) Antiquity : This is the most important condition of a valid 
custom. As a matter of fact it is this antiquity which supplies the sanction 
for a custom. The length of time is the inherent recommendation for the 
operation and validity of a custom. Hence no custom can be made by 
agreement®® or even by statute. According to the recent legi^ation on 
Hindu law a custom or a usage has been defined as a rule which has been 
“continuously and uniformally observerd for a long time. The lengt o 
time will depend upon the nature of each particular case, Where it was 
proved that in a zemindar family the eldest son succeeded to the state 
eight generations to the exclusion of other sons who did not object to such 
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Hurpurshad V 5 . Sheo Dayal (1876) 3 I. A. 259. 285; Lala vj. Hira, (1878) 2 All. 49. 
Bhugwan Sing v^. Bhugwan Sing (1899) 21 All. 412 , 423 ; Chandrika v^^Muna 
•,(1902) 24 All-273; Rup Chand j. Jambu, (1910) 32 All. 247; Narain V5. Kusum, 
(1923); Sham Lai vs. Jiyab.ii, (1943) Nag. 678. 

Vannia Kone vi. Vannichi Ammal (1928) 51 Mad. i. 

Mayna Bai vs. Ootaram, 8 M. I- A. 400. 
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succession or whose objection did not prevail, it was held that the '“^oms 
of primopenimte and impartibility were established But "J'" “ 
found to be of comparatively a recent otign, the alleged impartibility 
established though the custom was followed for seventy years ^ , 

of primogeniture in one family will not be valid when the estate i 
ferred to another family If a enstom is not followed in 
ces It cannot be said to be valid'* Again a custom P'”’',"*'>5'“ 
number of instances though binding upon the parties to the suit or 
claiming through and under them, will not be a j cus 

subsequent suit between others if fuller evidence regarding **'= “jj'f' , „ 
tom Ts forthcoraing” A judgment relating to the 

in one case may be admissible to corroborate the evidence adduced to prove 
l”ch a custom in another case'* A custom when repeatedly “ "J 

notice of the courts may he exempted from its proof m every mdivid 
case** 

(b^ Continuity . A discontinuance of a custom for a period 
that It has come to an end*®—whatever may be the casue of the ‘^‘scoolin 
ation But mere occasional non observance, short of discontinuance wi 
not mean the end of a custom®* Once a custom has been f^^oSD'sed a 
valid, It does not matter if the primitive state of things out of which tn 
customs m question arose disappeared®* A family custom may be oc 
troyed by established discontinuance either by accidental causes or oy 
intentional and deliberate acts based on the current will of ^ ^ 

concerned” But this is not possible in case of a local custom which is /ex 
Joei** 

(c) Proof of Custom Every custom m derogation of 
Hindu law must be sinctly proved by clear and unambiguous evidence by 
the person who alleges” such a custom Thus a family which alleges a 


24 Urjao Singh m Ghaoasyam Singh S M I, A 169 

25 Myna Bai ts Ootaram, 8 M 1 A 400 
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27 Chiman T» Han (1913) 40 Cal 879, Rup Chanel tj Jambu, (1910) 32 All. ?'*’* 
Parshotlam fj Vent Chand. (1921) 4}Bon) 7S4, Kashi Vuna vi Soma (194c) 31 
C W N 374 (P C) 

28 Ml Kastar Bat rj Inder Siogh (1943) Nag I 

29 RaraaRaosj Raiu of Pittapur, (1918)41 Mad 778, Hemendra Gnanendra 62Cal 
L J 49, Bacarasi is Sumat 38 All 1019 SuganCband vs Mangibai. (1942) 
Bom 467 

30 Raj Kishan vs Ramjay 1 Cal 186 

31 Ekiadeshwar rs Jaresb«en,42Cal 382 (PC) 
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custom of primogeniture must be proving it. Any family which was ori¬ 
ginally non-Hindu, but subsequently adopted certain Hindu customs and 
usages shall be required to prove a custom, sanctioning, say, for instance, 
adoption, according to Hindu law^’. The Kurmi Mahtons of Chota 
Nagpur are presumed to be governable by Hindu law and usage. Hence 
anybody alleging that they are not to be governed by Hindu law shall have 
to prove it®^ Thus the degree of onus will vary with the facts and circum¬ 
stances of each case. 

(d) Reasonability and consonance with morality and public policy: 
No custom will be regarded as valid if it is unreasonable or against morality 
or public policy, or against the express provision of any Act of legisla¬ 
ture®*. Thus caste-customs’’® authorising wives to abandon their husbands 
and marry again without their consent are invalid. Similar are the customs 
of adoption of daughters by the dancing girls or the Naikins". Adoptions 
of girls for the purpose of prostitution are invalid*®. Any consideration 
paid for adoption to the natural parents is invalid as a bad custom*®. A 
custom according to which a trustee of a religious institution can sell his 
trust is invalid being opposed to public policy**. 


(8) Customs and Usages according to the recent Legislation 
on Hindu Law 

The essential conditions and classifications discussed above have 
been virtually enumerated by the recent Acts codifying and amending 
Hindu law in defining customs and usages. Thus the Hindu Marriage Act 
pCXV.) of 1955 provides by section 3 that “In this Act unless the context 
otherwise requires, 

(a) the expressions custom and usage signify any rule which haying 
been continuously and uniformally observed for a long time has obtained 
the force of law among Hindus in any local area, tribe, community, group 
or family : 
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Ganesh Mahto vs. Shib Narain (1932) 11 Pat- 139. 
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Mathura vi. Esu, (1880) 4 Bom. 545; Hira vs, Radha, (1913) 37 Bora. 116; Tara vs. 
Nand, (1890) 14 Bom. 90; Kamal Shaslic vi. Ram Swami (1896) 19 Mad. 127; 


Ghasito v 5 . Umrao, (1894) 21 Cal. 149. 
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Provided that the rule is certain and not unreasonable or opposed 
to policy public , and 

Provided further that m the case of a rule applicable only to a 
family it has not been discontinued by the family” 


The distinction oetween custom and usage which is generally made 
in the context of International law does not appear to have been observed 
in the above definition The condition of antiquity has been expressed 
by the terms “for a long time” The length of time will have to be deter 
mined fay the courts with reference to the facts and circumstances of each 
particular case A family custom unlike other customs can be disconti 
nued by the family consciouslv or unconsciously 


(8») The Punjab Customs 

After the recent legislation on Hindu law, the question whether the 
Punjab custom or the Punjab customary law has been affected has assumed 
importance According to the over-riding effect of the legtsla 
/uHj® above, “Save as otherwise expressly provided in this Act 

IHindu Marriage Act) (a) any text, rule or inlcrpretalion of Hindu Law 

***** law m force immediately before 
of Ibis Act shall cease to have effect with respect to 
any matter for which provision ts made in this Act. 

of this Art '™™*^*****y before the commencement 

ofSe « >* inconsistent with any 

oi xnc provisions contained m this Act” 


Pu°J3b atc generally govemcd 

enouch are not omt^ mberitaocc, adoption etc These customs, naturally 
M otbVAU« ani,S '? *be MHakshara Hindu Jaw which 

customs are ewciW^Hri?, The juristic features of the Punjab 

law Hence there jT'*** ‘bose Of the other customs in Hindu 

customs on the one ^ legitimate distinction between these 

An ewmiLtion of other places on the other 

Hindu law also of the recent legislation on 

legislature no soeciafmrfiit uniformity being the real intention of the 
f "'■own favour or .he Pu»pb 

e IS. explicit and specific provision to this effect 


ofHmSiow >» those which are par 

qu«..on muT.bc aI.swfred''mS‘/^^^ “v of Hmdu law 7 « 

might be inclined lo ihmk^hat fte ‘"i"', "5 

law and that they constnuie soeonlK^ not part of Hind 

fromHindulaw Iflhe Punab 

ofconrse, Ihej cannot £: rSe?.vT,l " "“v" "f Hindu law, Iber 

legislation-inasmuch “ lemluifve ?hr abrogated by the recer 

custom IS a part of the Hindu abrngation is intended only when 
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The personal law in the Punjab is ordinarily speaking Hindu law for 
the Hindus and Muslim law for the Mahomedans. The agricultural com¬ 
munities of the Punjab are mainly either Hindus or Muslims—agriculture 
being only the usual and common occupation or means of livelihood. The 
■presumption is that if the parties are Hindus, the Hindu law will apply to 
them unless it is asserted and proved that in any particular case the parties 
are governed by customs. It is equally true that there is no principle 
that even in the Punjab the agricultural communities are to be primfaacie 
presumed to be governable by custom. Thus even when the parties are 
ostensively governed by custom they are to allege and establish it. In that 
case the duty of the court is to see and satisfy itself if really there is any 
such custom. 


The words “any custom or usage as part of that law (Hindu law”) 
seem to have been used by the legislature by way of over-caution. In the 
context, which is otherwise quite clear, there is no doubt that customs will 
be abrogated only when they are parts of Hindu law. The general context 
of Hindu law has to be invariably understood in case of the recent legisla¬ 
tion . 


The relative importance of Hindu textual law and custom both in 
the Punjab and elsewhere has been judicially reviewed in cases too nume¬ 
rous to be mentioned. And now it is settled that clear proof of usage 
will outweigh the written text of law. This is also applicable to the Punjab. 
Hence whenever anv reference is made to customs, it is to be understood 


in the general sense without any specific significance being attached to 
the Punjab customs. The Punjab Laws Act of 1872 (Section 5) does not 
provide anything more than this. The relative sequence alone between 
clause (a) and (b) of Section 5 does not imply any legal significance in 
particular. But one thing has been made abundantly clear by the Punjab 
Laws Act from the contrast between the personal law and the custom that 
the agricultural communities of the Punjab were never exclusively and 
invariably governed only by customs in all conceivable cases. In absence 
of customs, the personal law was to be applied. This again clearly shows 
that the customs were to be definite, limited and specified in character and 
application and necessarily the residuary scope was reserved for the per¬ 
sonal law. Or, in other words, the customs constituted only a part or 

fraction of the personal law—whatever might be the volume or magnitude 

of these customs. This is also corroborated by what is known as the doc¬ 
trine of “Gap”^® According to the text writers also texts and customs were 
to supplement each other. Hence from whatever angle the question may 
be approached, there seems to be no doubt that the Punjab customs, like 
the other customs, were and still they are parts of Hindu law-specially 
for the purpose of the recent legislation thereon-the Punjab Laws Act 
(1872) notwithstanding. 


45. 110 P.R. 1906; A. 1. R. (1942) Lab. 442; A. I. R. 1937 Lab. 724; 23 P. R. (1897) 
105; 149 P. R. 1888. 
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9 Legislation 

Legislation also is a very important source specially of modem 
Hindu law The ancient Hindu law, based as it was on the Smntis, was 
original, complete and comprehensive It was subsequently ' 

explained and commented upon by the commentators and the Nibandha, 
haras At the earliest stage, Hindu law was dynamic and accommodating 
enough to meet the needs of the growing and expanding society But 
during the Muslim period, the Hindu system of law became rather static 
and its natural growth was sufficiently arrested But a new development 
took place during the British period As a matter of fact, the advent oi 
the British opened a new chapter for the development of Hindu law 
After the assumption of the Dewani, Government of East India Company 
adopted the policy of absolute non interference—particularly in case of the 
personal laws of the Hindus But with the growing needs of the society 
which was assuming a peculiai character on account of its contact witn 
western civilisation and education, and at the same time with the growing 
confidence in the government, more and more interference was necessary 
and actually resorted to Things became more favourable after the pass¬ 
ing of the Charter Act 1833 which made provision for the creation of an 
All Ind'a Legislature and appointment of a Law Member as well as a Law 
Commission With a galaxy of Indian lawyers” and jurists, the advancement 
of the country m general and the development of Hindu law m particular 
was greatly accelerated The Hindu law which was so long reserved for 
the study of the Brahman Pandits was now open to be studied critically by 
Eastern as well as Western scholars TTiis critical study of Sanskrit litera 
ture, in general and Hindu law m particular, meant a great impetus for the 
development of Hindu law The official referees, of course, helped the 
English judges upto 1868. but with the appointment of Indian judges and 
European judges, who had, in the meantime, the advantage of studying 
Hindu law treatises for themselves and through translation, the study and 
scrutiny of Hindu law became independent of the Pandits The legal profes 
Sion also fiounshed a good deal The lawyers generally became the leaders 
of thought and the society Their position and influence in the society 
began to grow more and more The assurance of tbe British rulers that the 
personal system of the Indian laws would not be interfered with was also 
greatly responsible for the Sanskrit learning and research including tbe 
study of Hindu law—with reference to the original texts and tbcir Sanskrit 
commentaries With the growth of the legal profession, there was not only a 
consistent impetus in the study of Hindu law, butatthe same time, there 
were many law Journals and Reports which began to publish the decisions 
and the arguments of the authoritative courts which served a very whole¬ 
some purpose in the shape of precedents 


Legislation was steadily responsible for the systematic development 
of Hindu law particularly from the later part of the 19 th century, though 


46 Edmend Burke in hi* famous speech oo America rightly characterised law as lb® 
first and the noblest of human tciencei The study of law again according to 
him was one of the most impoiSant conditions responsible for Amencao iodepcO" 
dcnce. Similar was the case lo India alto 
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every piece of legislation was more or less subject to criticism and protest 
by one section of the Hindu society whereas it was supported by another 
section of it. That some of the legislations were unmixed blessings for the 
society goes without saying. As for instance the Sati-rites, the custom of 
throwing children into the Ganges or the sea and the institution of slavery 
were rightly abolished by the Britisa rulers through legislation. Regarding 
some other legislative Acts, it might be said that their utility was rather 
debatable on principles. The storm of protest raised in connection with 
the Hindu Code Bill is too recent to require any mention. In any case, the, 
shrewed legislators did not undertake any legislation which was not backed 
by atleast a large section of the public. 


The progressive efforts to amend the Hindu law through legislation 
culminated in the recent legislation on Hindu law purporting to codify and 
amend it. A reference has already been made to these legislative enactments 
and other pieces of legislation on Hindu Law (Vide Chapter II, Section 4 of 
this book). 


10. Adjudication 

Strictly speaking, adjudication by the courts is not an independent 
source of law, in as much as, the courts are supposed to apply and interpret 
the existing law. But the fact remains that even the courts sometimes make 
new law in course of this interpretation and application. Interpretation 
played a very important part in the development of Hindu law through 
the commentators. There are so many important commentaries on Hindu 
law which have again given rise to so many schools and sub-schools. 


If legislation played an important part in the dsvelopment of Hindu 
law, a still more important part was played by the decided cases in the re¬ 
orientation thereof. The effect of legislation was direct, but that of ^dju • 
cation was indirect, under the garb of interpretation. Most of the judg , 
at least originally were strangers to this country and to the usages an 
literature thereof and as such they had to depend on others for interpre a- 
tion and explanation of the original Sanskrit tex^ which enshrmed the 
Hindu law. Though the employment of Hindu Law Officers to 

judges as experts was the only plausible measure, stihit 

it was not as successful as it was expected to be. 

ions, the interpretations put on the original Sanskrit texts were not always 
strictly in keeping with the real spirit of Hindu law. 


Two exclusive views are generally held on the effect of ^judicaffon 
on Hindu law by the foreign judges. According to one such view, the effect 
has been the introduction of many Western P/mciples S 

the social and religious institutions of the Hindus. The f 
view illustrate their contention by referring, among -“L 

vidualistic concepts which militate against the conceptions 
Hindu family. According to the other view, the natural growth of Hindu la^^ 
was arrested at the of hands of European judges, with the result that Hindu 
law was made to contract a rigidity unknown to it to t 

school of thinkers, Hindu law was originally admimstered mainly by the 
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local tribunals which could be accommodating enough to adapt the lav 
according to the growing and changing needs of the age or the society, bnt 
when the foreign judges began to administer Hindu law, they depended 
solely on the texts which became more and more stereotyped, not to admit 
of any innovation, dictated by the spirit of the growing age But it appears 
to be more correct to say that without being mutually exclusive, the tvo 
theories referred to above were practically supplementary to each other It 
IS true that certain western concepts and principles were imported into 
Hindu law consciously or unconsciously Again, on many occasions, foreign 
administration of justice was to a great extent responsible for a sort of 
rigidity which might have been very well dispensed with by the local tnbu 
nals The introduction of foreign elements was almost a necessary con 
cornmant of the close contact between the two distinct civilisations On 
the whole it might be said that the changes that were introduced were more 
or less in keeping with the spirit of the time though not always in keeping 
with the orthodox ideas of the country And for this, the law courts alone 
were not responsible, as they were also influenced by the general condinons 
of the society then prevailing It is no gam saying the fact that the British 
administration of justice in India actually interfered with Hindu law ana 
exerted some positive influence on jt The effect of adjudication on Hindu 
law can be best appreciated with reference to the following among other 
irnportant topics factum \atei. gams of learning, debts and alienations, 
adoption of^an only son, effect of adoption in general, the pirtda theory, 
absolete right of the father to alienate property according to the Doyobhop 
school wills and gifts inter wtoj and the equalisation of the position O' 
the female heirs 


II Justice, Equity and Good Conscince 

Immense has been the effect of this judicial expression m the 
cevelopmerit of Hindu law. The essential ideas of justice and equity were 
always working m the Hindu jurists”, even from veiw early times, but this 
-?TtF u expression acquired a peculiar, arbitrary and narrow rocawoS 
at the hands of the British administrators of justice who understood by 
the principles of English law, as far as they were applicable to the India® 
circumstances *• 


hniti. “'•’"ran' and arl.ficial connolalion aim 

• Sa express,on Tba true import of justice, eqailj 

of theTats or '' derivid from the compans"" 

SDl'irT . ^ different countries, morality and laws of nature It 
necessarily too narrow a conception to have looked to only one system oI 


yWe D U C Satkar . Epochs In Hindu Legal Hislory, Chapter XIV 

fano'dJnion ?'lll'°n ''‘’•'"’"’"w It. II. 21. Gmama XXVIII. 4J. 
Introduction 1,10, Brihajpaii H 18. XXVII 2 II 12 

“nm'-s'I.SH’'' ” "•= 28.38 Wagh.la V Shekh Ma.Ind.n ll«m' 

LiS'S7°K.^v?‘t°’.e"”°’ " Mahammad Raja V Abba,. ( ' 

Luct 257, Nmyan V Kanaamma. (I9J2J 55 Mad 727. 746 
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law, namely, the English law, for formulating a body of principles based on 
equity and justice unlike the Roman praetors who took recourse to jus 
gentium for a similar purpose. The expression justice, equity and good 
conscience served as a rule of substantive law even from a very early period 
of the British rule in India. According to Field,®® Sir Elijah Impey, the Chief 
Justice of the Supreme Court, “first provided justice, equity and good 
conscience as the rules of substantive law to be administered in civil cases 
not otherwise provided for—a provision which is yet in force. Occasionally, 
of course, there was some reaction against®* the application of this principle. 
Nevertheless, the expression has a very instructive and significant history 
behind it and it proved as one of the most convenient and fruitful channels 
for introducing English principles into the Indian system of law in general 
and the Hindu system of law in particular. The enunciation and provision 
for the expression was made by Impey as the judicial plan of Warren 
Hastings was defective in two important respects. In the first place, the 
topics meant for the Hindus were not exhaustive and in the second place, 
there were many other communities in India excepting the Hindus and 
the Muslims such as Anglo-Indians, Armenians etc. who could not be 
included within the plan. 

Justice, equity and good conscience originally meant only the dis¬ 
cretion of the judge which was absolutely unfettered. This wide discretion 
given to the foreign judges could very well merit the rebuke that it “varied 
as the judge’s foot”. The judges thus had to depend at different times on 
different resources including the principles of English law. The borrowing 
of the English principles was much more accelerated after the creation of 
the High Courts when all the judges used to be English men including 
trained English lawyers. It was at this time particularly that justice, equity 
and good conscience came to be more or less identified with English princi¬ 
ples. The judges were not to blame so much as they had no other alter¬ 
natives®^ open to them under the circumstances. Hence, the Privy Council 
also rather encouraged the application of English principles to Indian cases. 
The observations of Sir Barnes Peacock are very instructive in this context: 

“Now having to administer justice, equity and good conscience, where are 

we to look for the principles which are to guide us ? We must go to other 
countries where equity and justice were administered upon principles which 
have been the growth of ages and see how the courts act under similar 
circumstances and if we find that the rules which they have laid down are 
in accordance with true principles of equity, we cannot go wrong in follow- 


50 Introduction to the Regulations of Bengal p. 174 (Foot note) 

51. Gopee Kristo V Ganga Pershad, 6. M-1- A. 53. 

52. Supplement to tlic Gazette of India, May 4. 1872, p. 535. 
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ingtbcm”” Codification, of course, affected the doctrine to some extent 
though codification Itself again was greatly influenced by the principles of 
English law 

Though the term justice, equity and good conscience has been gene¬ 
rally understood to mean the principles of English law, still at the same time 
"they may equally well be the rules or analogies deduced from 
principles of Hindu law, altered to suit the conditions of modern society 


53 

u 


(18681 9 W R 230 232, (1897) 24 C 908. 930 

Bhayia Ramsing V Bhayia Ugur (1870) 13 M I A . 373. 390. Siibbaraya V Rama- 
^ami, (1899)23 Mad 171. Dudaoja VFatima Bat (1914) 26 M L J 260, 264, Ram 
Chandra’s case (1914) 42 Cal 384 

Rules or|ustj^ce, equity and good censdeoce apply (n cases of Hindu law not 

covcredby^cSmntisandlhelrcoMmentafies Kenchava VGuimallappa(1924) 

48 Bom 569, Subramanja V Ratoavalu (1918) 41 Mad, 44 (F B ). /aeannalb V 
Sher Bahadur. (1933) 57 AIL 85 



LAW OF PRIVATE TRUSTS 


THE INDIAN TRUSTS ACT, 1882 

(Act No. II of 1882) 

Received the Governor-General’s Assent on the 13th January, 1882. 

An Act to define and amend the law relating to Private Trusts and 
Trustees. 

PREAMBLE 

Whereas it is expedient to define and amend the law relating to 
private trusts and trustees; it is hereby enacted as follows^: 


INTRODUCTORY 

The Indian Trusts Act. 1882, was passed on 13 th January, 1882, and 
came into force with effect from the first 

the process of development of the law of Trusts was alniost p y 

left to the courts. There were only a few statutory 

trusts. Provision was made in the Penal Code for P... f .i,- 

minal breach of trust. The Specific Relief Act^ embodied 

terms ‘trust’ and ‘trustee’ and provided for suits by 

of trust property. The Civil Procedure Code^ made Provisions for smts 

by and against trustees as also suits relating to public nertaining 

tation Act* contained certain provisions as to limitation m action pertain g 
to trusts and trust properties. Apart from th^ese, there j. 
the statute of FraudV, sections 7 to 11, '^^ich were m fierce 

Presidency Towns and the Indian Trustee Act, - resnectively®), both 

Mortgagees Powers Act, 1866 (Acts 27 and 28 of 1 P . . 

of which were generally regarded as applicable only background 

ties were European British subjects. Such m short, was the background 

when the Indian Trusts Act was enacted in 1882. 

As the preamble states the Act deals with 

truslees md ml mill llie public so^e Central and State 

of the Act IS thus very much limited. There are 


t. The ,ed..n L.W Commlss... has In its .Tth tt.pe« ?„‘“S m°i 

S th'tiu eon.a,a.d t. 

the long title. 

2. Act 1 of 1877. 

3. Act 10 of 1877. 

4 Act 15 of 1877. 

6. Both these Acts were repealed by Act 48 of 1952. 
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laws which deal with certam minor matters regarding the administration of 
Public Charitable Trusts but a comprehensive all embracing measure regar 
ding Public Trusts has yet to be enacted By the seventees ofthelast 
century trust litigation had considerably arisen and the courts, in the ab¬ 
sence of any codified law, were driven to follow the principles of the Eng 
lish law indiscriminately This was in spite of the fact that concept of 
trust as understood in India was different from that in England The 
object of enacting the trust law is stated m the Statement of Objects and 
Reasons thus 


"Trusts In the strict sense In which that term is used by the English lawyers, that 
li to say. confidences to the existence of which a ‘legal* and ’equitable* estate are necess 
try are unknown to Hindu and Muhammedan law But trusts lo the wider sense oflh* 
word, that is to aay obligations annexed to the ownership of property which arise out of 
confidence reposed in and accepted by the owner for the benefit of another are 
constantly created by the natives of India and arc frequently enforced by out Courts 
Nevertheless, with the exception of certain provisions in the Penal Code, the Specific 
Relief Act, the Code of Civil Procedure and the Limitation Act, the Indian Statute book 
is silent on the subject so far as regards the bulk of population, for the Statute of Frauds, 
lections 7 to 11, is in force only m the Presidency towns, and the rules contained in Act 
xxvH and xxvui of I86« extend only to cases to which the English law is applicable, ao'^ 
are In themselves Incomplete 

Tht ohject o( the bill II lo coally the law relatln, lo Imti lo Ibe wider Hole 
abore deactlbcd **7 


of bwording to the policy of the Britishers (the then nilors), 

Ibw or religion of the natives, did not 
memherJ Of' i “‘’‘•T relations of the 

Sll2?0US 0?^eh?rH,H ‘'“1 » bPPly tO publlO Ot pnVatC 

wal-"arong the 4t“r'' 

Indian trust>Iaw .sui Juris 

Ill 

eeohable estatS tbe ’Ioe. eoeh a. l.e.l and 

of possession or domiaioB « * concept of trust in the wider sense 

-bottr eoPH...Ilr,ror.brbrem;7br.:f,*“^^^^^^^ 

JurisprSinMluppS%7he“d1S!M“"1 Mps'"” ry''™’ “f 

Eqoity dectsioos^S Eoglan^d 


7 Sec the Staiement of Objects and R*t<«nTs. « 

Gaxette of India, 1880. Pb V 4^ ^ atUched to the Private Trusts E 

8 I7ch Report Of the Indian Law Commatioa, p i 
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Trusts Act not exhaustive 


In Enghnd the law relating to private and public trusts orieinated 
and developed in the courts of Equity. In India there were never two sets 

ThP 1° one for administering Common Law and the other 

Equity The same courts administered law and equity. Therefore, the concent 
r/Jn trustee and the equitable ownership of beneficiary fn 

respect of the trust property did not find place in the Indian law. 


T A- greater part of the private-trust-law has been codified in 

India, yet in the absence of any specific law or usage the courts have 
followed the principles of equity as enunciated in the Chancellor’s 
Court in England. 


^ however, be observed that all the rules of Equity are not 
applicable in India. The expression ‘equity and good conscience’ means 
rules of the English law and Equity ‘so far as they are applicable to the 
Indian society and circumstances.’ 

ORIGIN AND DEVELOPMENT OF TRUSTS IN ENGLAND 

There is no evidence available that the Law of Private Trusts in 
India is based on or had its origin in the Hindu law or Muhammedan 
Law of Trusts. It Is not also the carbon copy of the English law of 
Trusts. It is sui-jttris, founded on the bed-rock of the leading decisions of 
the courts of Equity in England. As such, knowledge of the origin and 
growth of the law of Trusts in England will be helpful in intelligent grasp 
of the provisions of the Indian Trusts Act. 

Trust Rooted in the Use 

Hanbury remarks that the ‘‘Trust” was the posthumous ofif-spring of 
the medieval USE.® Modern trust traces its origin to the ancient ‘USE, 
and it is, therefore, said to be the "Daughter of Use.” 

The invention of transfer of real property by means of a transaction 
which came to be called USE in England was the result of human ingenuity 
to find ways and means to escape the feudal dues and get rid of the dis¬ 
abilities of the system of feudal tenure. “The Roman lawyer in the time of 
Augustus evolved the fiedi commission-, the medieval landowner, or his 
. legal adviser evolved the Use and then looked to the ecclesiastical Chancellor 
of the Middle Ages to protect him." “The USE was in reality a lever for 
. easing the shoulders of the landowner from the dead weight of feudalism 
and all that feudalism involved, especially the impossibility of devising 
land.” “Uses served as a means of evading obsolescent feudal burdens 
upon land-tenure and the technicalities of Common Law conveyance.” 

After the Norman Conquest of England, in legal theory, all the land 
belonged to the Conqueror (William). The King divided the land among 
his followers for military service and so on. At first such a person held 


9. Hanbury H. G. Modern Equity. 7tb Edn., p. 7. 
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the land only during his lifetime but m course of time the grantees acquired 
the right of ownership and alienation Possessed with the power of aliens 
tion. the original grantees began to parcel out the land and give >1 
subordinate tenants This process was called sirh in/eirdoriiiii Each of the 
tenant owed certain dues and duties to his superior-lord, which became 
more and more irksome by the lapse of time 

In the thirteenth century, the feudal land lords evolved a 
oractice of conveying land to religious houses or ecclesiastical foundations 
to avoid payment of feudal dues Such a practice was ^rmful to me 
interest of the King No military service could be exacted from the clenm 
grantees as they could not be compelled to take up arms by reason ot tneix 
profession Moreover rcltg.ous houses were treated as corporonoiM 'wnicn 
never died and hence there could not be escheat to the Crown AU lanos 
belonging to such bodies were said to be m MORTU MANU, i c m oeao 
hands (mortmain) 


Statute of Mortmain 

The King did not look with favour on such transfers for they were 
damaging to his interest In 1279 and 1290, Statutes of Mortmain 
passed to put a stop to such direct conveyances to religious houses in 
religious houses and the like could not any more acquire land unless 
license in Mortmain had been issued by the Crown 


Feoffee Co Use 

The Statute of Mofimaio prohibited direct transfer to the 
bouses To avoid the Statute, the clergv resorted to the device of 
conveyances made to a third person “to the use or in trust for 
The religious houses would have an agreement with the transferee or 
that they would have the profits whereas the legal estate vested m m 
transferee or feoffee 

Other people also began to take advantage ofthis device of has mg 
conveyances made in favour of a friend or friends (generally two or more) 
♦TO THE USE OR IN TRUST FOR THEMSELVES’ The form of con 
vcjanccwas “Convey mg land to A for the use of or m trust for B’ A wa^ 
called the *to U5«’'and B “rwiui q«e use’’*® “Feoffee to use 
had to employ the profits of the land for the benefit of and according to tn 
directions of the “cestui que use ’’ TTic Chancellors protected the interest 
of the cejfui gue use, in case of “feoffee to use” turned faithless, on 


10 Ceslui que t»e it also called Cestui que trust (Pt Cestuis que use ) 

11 Etymologically Use'is de^lYed from OPUS and not USUS “Ad opo» nieoo 
meaning “on my behalf ’ or "for ay profit or adrantage' is very ol<J 
(Maitland) “Fee" meant an estate of inheritance, where a tenant uBOlot'^ 
ecuiled to enjoy the land for bts own life but where, after bis death id***® 

it goes down in descent to his tepresentative by blood - |. 

reoffee It the person to whomtbeFeewas transfened Tbe 'Fee'le f*** 
was CTcaied try solemn delivery of posicuion technically leimed 
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the ground of morality and ethics. Uses flourished in the fourteenth and 
fifteenth century under the protective umbrella of the Chancery. A new 
relationship namely A holding land permanently for the use of B was recog¬ 
nised by Equity.^^ 

The Ends Which Could be Served by Uses 

Hanbury has under the above caption summarised the ends which 
could be served by the device of the transfer called Use. These are 
reproduced in-exienso^^ 

(a) Relife from feudal burdens 

Feudal dues, whether exacted in kind, or commuted for money 
payments, imposed a crushing burden on the tenant by knight service. ^ Of 
these the most irksome were wardship and marriage. The former entitkd 
the lord to the custody of the person and the lands of an infant heir of his 
tenant, without any liability to account for profits; while the latter gave him 
the right to dispose that heir in marriage; should a suitable marriage be 
refused, its value, assessed by a judge was forfeited to the lord. But both 
could be evaded by the tenant if he enfeoffed _i.e. transferred his land to 
several adult persons, to be held by them to his own use, that is to say, tor 
his benefit and according to his directions. For a plurality of persons, 
other than a husband and wife, could have no heir. 


(b) Power to make a will of land 

Apart from local customs, such as gavelkind in Kent, a tenant could 
not devise his land by will. But he could produce the same elfectby 
enfeoffing several persons, to hold to his use for his life, an 
others after his death 


(c) Secrecy of conveyancing 

The normal method of legal conveyance 
seisin, which was essentially puolic. But the C transfer nrovided 

doctrine that a bargain and sale, that is to say a f ^ 

that consideration were furnished by the bargainee, raised an imp/ied use 

in his favour 

(d) Evasion of claims of creditors 

Land could be placed beyond the reach of creditors by cony^^^^ 

to several feoffees to the debtor’s use : the land of A, B and C coma not 
seized to satisfy the judgement debt of D. 


^ j A Poar and a CouTt of Conscience was the 
12 “Parents of ihe trust were Fraud and Fear, and 

Nurse” Lewin on Trusts. 15th Ed. p t* 

13. Hanbury H. G ; Modern Equity. 7‘b EJf, p. ^ ^ personal relationship and 

14. The medieval land-laws i,ion was^ altered by the Statute of 

, declined to permit alienation by will- The p 

’ Wills, 1540. 
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(e) Evasion of the Statutes of Mortmain 

Though a religious house could not be a legal tenant of land, it could 
enjoy the beneOts of land held to its use 


Cestui que use protected by Chancellors 

Upto the end of the fourteenth century, the obligation incumbent on 
the feoffees to uses was purely honorary but during the fifteenth century 
the Chancellors began to enforce its observance, not only against the ongi 
nal transferees to uses but also against all those into whose hands the legal 
estate might come, other than a bona fide purchaser for value, that is to say, 
one who could prove that he gave value for the land and knew nothing of 
the equitable obligation affecting it This jurisdiction fell under the bead 
of Equity of Confidences 

By the beginning of the sixteenth century the transaction called Uses 
had taken deep roots m the mentality of the Englishmen and had assimilated 
Itself in the warp and woof of the land system 

Then followed the period of decline of Uses Henry VIII badly 
needed money for running the administration and he thought of attacking 
Uses to restore the revenues to the State 

The Statute of Uses, 1535 


the reign of Henry VIll, the ill-fated Statute of Us** 
was passed With a view to curtail (without abolishing Uses) this Statute 
adopted rough and ready scheme of mtesting the cestui que trust (use) with 
the le^l csmie, and thus turning the feoffee to use into a mere dummy, a 
conductor through whom the legal estate travelled ’ Here were the seeds 
of the modern trust Thus if land was conveyed to A for the Use of B, the 
Statute of Uses did not recognise A s legal ownership but on the contrary 
declared B to be the legal owner Use thus became a tezal estate 

Effect of Statute of Uses 


J to annihilate Uses In the language of 

.'mf of legislative futility 

nolameie sutule of usefulness but a statute of abuses ”—>‘Tbe effect of 

Ind Dhce‘irunde^^the' r""'""' *''' J“ns<liotion of the Chancellot 

and place It under the Common Law courts The relevant clause ran 

orbu's'l o?’aSv'oXV°°‘' '■'"'Ittan'cnls to the use, conadenK, 

J . , . u 7 atiyliody politic such person or body 

politic as lied any such use, confidence, or trust, should be ^deemed in law 
o? coniidenc?” "t .“elt lilte estates as they had in use, trust. 


15 phoned Par.,. \oL 1, p 1 „. b, H.„bu„ Mod.rn E,uW, 7t 
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The Statute of Uses could only reduce the transfers by way of uses 
but not annihilate them for it was deficent in several ways. For instance_ 

1. The statute applied only to freehold property of which the 
seisin could be had, but not to the personal chatties, leaseholds or copy, 
holds of which there could not be seisin in the technical sense. 

2. The statute applied to passive uses and not to the active uses. 
Active uses were those where the feoffee or trustee had to perform 
certain duty e.g. control of rents and profits. 

3. The statute did not apply to the trusts created by operation of 
law e.g. resulting or constructive trusts. 

Jane Tyrrel’s Case (1557) 

Soon after the Statute of Uses, in Tyrrel’s case Its scope came to be 
examined. This case was decided by the Court of Wards in 1557.” There 
was a bargain and sale duly enrolled to G, with a use expressed in favour 
of Jane. According to the doctrine of Equity, a bargain and sale (where 
consideration had moved but there had not been conveyance) a use was 
raised in favour of the bargainee. In other words the bargainee had to get 
the benefit of the land. Thus, first use was created in favour of G. The 
second use had expressely been created in favour of Jane. The question was 
whether the second use could be enforced in favour of Jane by the Common 
Law courts. It could be only if Jane could be treated legal owner by virtue 
of the Statute of Uses. It was held that the Statute could only operate on the 
first use and where another use had been superadded over the first one the 
second use was a mere nullity in Common Law. The result was that Jane 
could get nothing. This case is the authority for the doctrine that there 
could not be a use upon use. Thus the Statute of uses in effect prohibited 
passive uses only. 


DEVELOPMENT OF THE TRUST 

As observed earlier the trust is said to be the posthumous child of uses 
or “daughter of uses”. The birth of modem “Trust” may be said to have 
taken place after 1660. Hanbury says, “equitable estates returned after 1660, 
and returned to stay. They were known no longer as ‘uses but as trusts. 

A long period of legislative stagnation set in at the end of the seven¬ 
teenth century and continued throughout the eighteenth _ centu^. ^uity 
took full advantage of the situation and moulded the law in various direc¬ 
tions under the guidance of the lawyer-Chancellors upto the beginning of 
the nineteenth century. It was during this period that the modem law of 


16. Passive use means a use where the feoffees to uses were mere repositories of 
legal title, the actual enjoyment and administration of property being in the hand* 
of Cestui que trust. 

17. (1557) Dyer’s Rep. 155 (a). 
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trust burst forth with gushing speed Maitland referring to this develop 
ment remarks “Of all the exploits of Equity, the largest and the most 
important is the invention and development of trust ” The modern trust 
was not any more meant to remedy the defects of the Common Law but 
to meet the new social needs e g vesting property m an Unmcoroporaie 
body 


The re-incarnation of the passive trust in the form of modern trust 
was of slow growth We have already noticed that the Tyrrel’s case laid 
down the principle that there cannot be a use upon use The Common 
Law Courts declined to recognise the use in favour of the second person 
The Chancellors interfered in such cases for the same reasons which led 
them to recognise and enforce the first use namely 'enforcing morality’ 
Thus, where land was conveyed to the use of B, to the use of C, the use m 
favour of C could not be enforced in the Common Law courts being void, 
but the Courts of Equity, recognised the rights of C and enforced the same 
against B The second use was called TRUST 


Lewin put* It thus " Judees by their construction of the Statute of Uses evolved 
a novel interest, since distinguished and now known by the name of "Trust’ Before 
the Statute of Uses, a person to have had the complete ownership, must have united the 
poiststlon ei the land and the uie of the profits The possession and the use were even at 
common Uw recognised a* distinct intcfcsla. though the ce««/we was left to chan* 

u ^ feoffment to A to the use of B to ihe use of C, the possession 

limitation over to C was disregarded as surplusage 
^ “ executed the estate m B by annexing the 

inioestaiei de ^ however. Chancery, now that uses were converted 

heVamJof'm r and enforced the execution of it under 

laeflameor ra«r (Hupkmsv Hopkins. I Atk 59| ) •• |g 

I ^ J' that tha Statute of Use, was set at naught 

^rt?e^»fT ‘•“t tlta net result the only effect 

°LtL““^ "■= "'t'ttS formulate 


TTic Statute of Uses 


was repealed by the Uw of Property Act, 1925. 


e„“nve',!neih'' ’""'atcd of any real or personal property 

conveying the same "to T m trust for B ” ^ ^ ^ 


18 Lewin on Trus's I3th Hdn , p 4 
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CHAPTER I 

PRELIMINARY 

1. Short title, Commencement.— This Act may be called “The 
Indian Trusts Act, 1882” and it shall come into force on the first day of 
March, 1882, 

Local extent. —It extends to the whole of India except the State of 
Jammu and Kashmir, and the Andaman and Nicobar Islands but the Central 
Government may from time to time, by notification in the Official Gazette, 
extend it to Andaman and Nicobar Islands or to any part thereof. 

Savings. —But nothing herein contained affects the rules of Mohame- 
dan Law as to ‘waqf’, or the mutual relations of the members of an 
undivided family as determined by customary or personal law, or applies 
to public or private religious or charitable endowments, or to trusts to 
distribute prizes taken in war among the Chapters ; and nothing in the 
second Chapter of this Act applies to trusts created before the said day. 

2. Repeal of enactments. —The Statute and Acts mentioned in the 
Schedule hereto annexed shall, to the extent mentioned in the said 
Schedule, be repealed, in the territories to which this Act for the time 
being extends, 

3. Interpretation clause ; “trust”. —A “trust” is an obligation 
annexed to the ownership of property, and arising out of a confidence 
reposed in and accepted by the owner, or declared and accepted by him, 
for the benefit of another, or of another and the owner ; 

“Author of the trust”; “trustee”; “beneficiary”; “trust-property”; 
“beneficial interest” —the person who reposes or declares the confidence 
is called the “authorof the trust”; the person who accepts the confidence 
is called the “trustee” ; the person for whose benefit the confidence is 
accepted is called the “beneficiary” ; the subject-matter of the trust is 
called “trust-property” or “trust money”; the “beneficial interest” or 
“interest” of the beneficiary is his right against the trustee as owner of the 
trust-property; 

“Instrument of trust” and the instrument, if any, by which the 
trust is declared is called the “instrument of trust” ; 

“breach of trust” ;—a breach of any duty imposed on a trustee, ^as _ 
such, any law for the time being in force, is called a breach o ftrust , 

• “registered” ; -and in this Act, unless there be something repugnant 
in the subject or context, “registered” means_ registered under the law for 
the registration of documents for the time being in force ; 

“notice” a person is said, to have “notice ’ of fact either when he 
actually knows that fact, or when,' but for wilful abstention from mqui^ 
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or gross negligence, he would have known it, or when information of the 
fact IS given to or obtained by his agent, under the circumstances men 
tioned in the Indian Contract Act, 1872, section 229 , 

Expressions defined in Act (IX of 1872 )-and all expressions used 
herein, and defined in the Indian Contract Act, 1872, (IX of 1872) shall be 
deemed to have the meaning respectively attributed to them by that Act 

Section 1 


Commencement of the Act 

The Indian Trusts Act was passed on 13th January, 1882 and came 
Into force with effect from the first day of March, 1882 

The Act IS not retrospective 
Territorial application 

The Trusts Act applies to the whole of Bharat except the State 
of Jammu and Kashmir and the Andaman and Nicobar Islands The 
Central Government (Union Government) is empowered under section 1 
to extend the Act to the Andaman and Nicobar Islands The Act docs 
not appear to have been extended to these islands so far The Indian 
Law Commission has, however, in the 17tb Report recommended the 
application of the Act to the Islands 


Scope of the Act and Savings 

Hindu or Muhammedan 
Fnoir^S concept of trust as understood m the 

the English judges who were called upon to administer 
Sicoiw nineteenth century created confusion and 

cSfv ihelal^ Th accordingly passed to dispel doubts and 

Of^he ownership- legal ownership 

?o he Kh ownership of the beneficia?y-was alien 

iL mJdxtl Jnc.lt fundamental difference between 

based and relating to trusts is 

fourdations of the Hindu and 
dlilStilv Legislature m enacting the Trusts law, 

aSd chantabli **”'^®*® Trust? only Religious 

1 * " placcd outsidc the pale of the Act to avoid 

interference with religion and the personal laws 

fromth?opl2tmToriK!:^;°'^^ 


(0 

(») 

(III) 

(IV) 


Public religious and charitable trusts. 
Private religious and charitable trusts 
Rules of Muhammedan law as to WAKF 
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(v) Trusts to distribute prizes taken in war among the captors. 

(iv) Trusts created before the commencement of the Trusts Act, 
(i.e. 1-3-1882). 

(i) The Act does not apply to public or private religious and 
charitable trusts. Private trusts are created for the benefit of a defined and 
definite number of persons, for the purpose of the advancement of the 
family interest, whereas public trusts are created f^or the benefit of the 
PUBLIC i.e. an indefinite number of persons and the purpose is CHARITY. 
All charitable trusts are in theory at least meant for the benefit of the 
public. The law as to the public religious and charitable trusts has not 
so far been codified. Some Acts deal with certain specified matters 
regarding public trusts. What is a Public Charitable trust has been discussed 
at length elsewhere. Some of the Acts that deal with Public Charitable 
trusts are: Religious Endowments Act, XX of 1863, Charitable 
Endowments Act, VI of 1890, Charitable and Religious Trusts Act, XIV 
of 1920, Civil Procedure Code (V of 1908) Sections 92 and 93, 

(ii) Private trusts for religious and charitable purposes are also 
not governed by this Act. Such trusts are meant for the family only e.g. 
building a Mandar or Gurdwara or Mosque exclusively for the worship 
of the members of the family. In Charusila Dassi’s case a trust to preserve 
worship of settler’s own family deity was held to be private religious trust.®® 

(iii) The Britishers who ruled India upto the middle of the twen¬ 
tieth century had made a cardinal rule of their administrative policy not to 
interfere with the personal laws and the religious sentiments of the Hindus 
and Muslims. In accordance with that policy, the Trusts Act stated that 
nothing therein shall affect the rules of Muhammaden law as to WAKF. 
Wakf is a type of trust known to the Muhammaden law but different from 
the ‘Trust’ as defined in the Trusts Act. 

The law regarding Mussalman Wakf has by now been largely codified. 
The relevant enactments are ; 

1. The Mussalman Wakf Validating Act (VI of 1913). 

2. The Mussalman Wakf Act (XLII of 1923). 

3. The Mussalman Wakf Validating Act (XXXII of 1930). 


Wakf distinguished from Trust 

A wakf may be defined to mean the det^tion of the corpits in. the 
ownership of God in such manner that its profits may be applied for the 
benefit of his servants.®' In order to understand the meaning of wakf it 
is necessary to know the concept of property according to pure Muslim 


20. A.I.R. 1947 Cal 148. 

21. Niotishah v. Abdul Kban, A.I.R. 1W6 Nag 38. 
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Law “Unlike the English Law, the Muslim Law does not recognise the 
splitting up of ownership of land into estates, distinguished m point of 
quality like legal and equitable estates or m point of duration like estates 
in fee simple, m tail, for life or in remainder What Muslim Law docs 
recognise and insist on, is the distinction t^twcen the corpus of property 
Itself (ayan) and the usufruct of the property (manafi) " 

* Over ib« coipus of the property the law recognises only absolute dominion, 
heritable and unrestricted In point of time, and where a gift of the corpus seeks to 
impose a condition fncoDsislent with such absolute dominion the condition Is rejected 
as repugnant, but interests limited in point of time can be created in the usufruct of the 
property, and the domlDJOD over the corpus takes effect subject to any limited late* 
rests ** 


Consistent with the above conception of property, a wakf is an abso* 
lute transfer of ownership from the waqif to God Almighty for the purpose 
that Its usufruct be applied (o purposes recognised by Muhammedan Law 
as religious and charitable 


kinds—public and private The corpus of property 
wakf « main^lv usufruct of property m a public 

nSblin nr ° fcligious and charitable objects benefiting the 

SS ^ Ih 3 pnvatc wakf which is called ytaqfalaU 

‘J’* benefit of the 

ha?itv of T generation after generation It is a pecu- 

lelf andonl s^tiT.?^ the maintenance and support ofione’s 

ooL and ofon„ v «i « considered a religious and charitable pur- 
•itbrtitab«?down in perpetuity for such a purpose 
^though under the ordinary law such tying % property wouTd un 


from Sonc^nd express dedication but it may be inferred 

S purposes « and chan 


Tr„«. P"™') O' ‘■""'■0 Char,..bl= 

raujjawar) A mutwalli has no vower li If* muiwali (Sajjadanashin of 
Whereas a trustee may mT/rtarn 

of trust^ls‘d?suStly Mu^mmedan conception 

thus * * hluhammad Kazim V Ali Saghir** 


22 . 

23 

24 


25 

26 


Mohd Sabir Ah » Tahir aIi a • i> ... 

Nawazish All Khan r Ali Rbm rk ^ 

MohdShah* Faiihuddio ** PC 134.1J* 

Abdul Majid Khan A,1 R i95/t xn^h ? ^ ^ Obulam Mohideenr 

Jawaharb^g Uorabeg ^ T 

Vidya Varulh, , Baluiwami, a LR Vc“n3 ’ ^ 

Muhammad Kaznav Ah Saghir, AIR miiSw 
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“The distinction between an English trust for religious and charitable purposes 
and a Muhammedan wakf is more historical than legal. Wakf signifies the extinction 
of the proprietor’s ownership in the thing dedicated and the detention of the thing in 
the implied ownership of God in such manner that profits may revert back and be 
applied for the benefit of the mankind. According to the English doctrine historically 
viewed, a trust involves a double ownership and two estates, one legal and the other 
equitable. As under the English Law legal ownership is vested in the human being, he 
can transfer it subject to the obligation imposed thereon. Under the Muhammedan Law, 
while the ownership is vested in God, the MutwaHi is his manager, he cannot transfer 
the corpus of the property." Thus, Mutwalli is not a trustee. 

(iv) Act does not affect the mutual relations of the members of an 
undivided family. Such relationship is governed by the personal or custo¬ 
mary law. The institution of joint Hindu family is peculiar to Hindu Law. 
The rights and powers and liabilities of the Karta (manager) of an undivided 
Hindu family are not that of a trustee. He has far greater freedom and 
less restrictions than a trustee in the matter of dealing with the family 
property.®’ 

(v) Trusts to distribute prizes taken in war among the captors is 
excluded from the ambit of the Trusts Act. The occasion for the appli¬ 
cation of the principle embodied in this exception has not so far arisen in 
India nor is likely to arise, yet the Indian Law Commission did not feel 
like omitting this exception from the Act. 

The exception is based on the decision in Alexander V, Duke of 
Wellington (1830).®" Therein, it was decided that all prizes taken in war 
vest under law in the sovereign. The practice in England was to grant 
under a Royal Warrant the property so taken ‘upon trust’ to distribute the 
same amongst the captors. The House of Lords held that such an instru¬ 
ment did not clothe the cestui que trust with any interest and, therefore, the 
cestui que trust had no right in equity to enforce the trust. Before general 
distribution the trust itself could, at the pleasure of the sovereign be revoked 
or varied. This principle was applied in Kinloch v. Secretary of State tor 
India in Council®" wherein it was held that even though the instrument uses 
the word ‘in trust’, it is thereby intended only to convey that the person 
named was appointed as an agent of the sovereign to effect distribution, 
and does not create a trust. 

(vi) The Act is not retrospective, accordingly the trusts created 
before the enforcement of the Act are not governed by the Act. 

Section 2 

Section 2 repeals certain statutes and provisions of some Acts. 


27. Annamalai Chetty v. Murugasa Chetty, 26 Mad 544 (P.C.) 

28. (1830) 2 Russ. & M 35. 

29. ISCh.D.l. 
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Schedule 

STATUTE 

Year and Chapter 

Short title 

Extent of repeal 

29, Car, I, 3 

The Statute of Frauds Sections 7, 8, 9, 10 

and 11 

Acts of the Governor General m Council 

Number and year 

Short title 

Extent of repeal 

XXVni of 1866 

The Trustees and 
Mortgagees* Powers 
Act. 1866 

Sections 2,3, 4, 5, 32,33, 34, 
35, 36 and 37 

In section 43 the word ‘trus 
lee’ wherever it occurs, and in 
section 43 the words “manage¬ 
ment” or "and” the trust 
property “or” 

I of 1877 

The Specific Relief 
Act, 1877 

In section 12 the first illustra¬ 
tion 

Section 2 and the Schedule has become unnecessary, says the Law Commis 
sion, and may be omitted 


Section 3 


Interpretation clause 

^ “f >mportant term? and words for the 

law?ut end of law a are not the beginning of 

m a nut shell 


A good definition contains the salient features of law 


w The rules of lonstruction are 
That the word must be given the 
jn the same enactment and a fortion in 
unleis the context forbids it 


same meaning, wherever it occurs 
the same section of an enactmenh 


wordn'ed7s''mLn‘;'h?.',’»^' "■'““a’» make a deSmtion exhaustive the 
worn used js means but where « »s meant to be merely extension ofordi 

S Tx.endTth/ Aiin^S^rSuon clause 

wnicn extends the n^ning of the wora,, does not take awav its ordinary 

SSSnl-rs^lve "nhVLm™"'"'- “ “ 
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In Vanguard Fire and General Insurance Co., V. Messrs. Fraser and 
Ross®® the Supreme Court held : 

•‘It is well settled that all statutory definitions or abbreviations must be read 
subject to the qualification variously expressed in the definition clauses which created 
them and it may be that even where the definition is exhaustive in as much as the word 
defined is said to mean a certain thing, it is possible for the word to have a somewhat 
different meaning in different sections of the Act depending upon the subject or context. 
That is why all definitions in statutes generally begin with the qualifying words, namely, 
unless there is anything repugnant in the subject or context. In view of this qualification 
the Court has not only to look at the words but also to look at the context, the colloca* 
tion and the object of such words relating to such matter and interpret the meaning 
intended to be conveyed by the use of the words under the circumstances.” 

The composition of section 3 is rather tardy. The^ I^w Commission 
has, therefore, rightly suggested that the section be subdivided into several 
sub-clauses e.g. (&) “Trust” means (b) “Author of the trust” means etc. etc. 

District Court: 

The Law Commission has suggested that a definition of “District 
Court” be included in the Act. The Act uses the expression ‘ prmcipal 
civil court of original jurisdiction” to denote the district court (outside 
presidency towns). The suggested definition is : 

“District court means, the principal civil court of original jurisdiction, and 
includes any other civil court which may be specified by the State Government by 
notification in the Official Gazette, as having jurisdiction in respect of the matters dealt 
with in this Act.” 

In this book, the word ‘District Court’ has been used for the sake of 
brevity in place of ‘principal Civil Court of original jurisdiction . 

Definitions Elucidated 

Now we may refer to the several definitions given in the interpreta¬ 
tion clause and elucidate the same. 


(a) Trust 

Section 3 of the Trusts Act defines ‘Trust’ as under : 

“A trust is an obligation ^nne^d to the ownership ; 

arising out of the confidence reposed in of another and ? 

declared and accepted by him, for the benefit of ano , 

the owner.” 

On analysing the definition we notice that its component parts arc i 

1. Trust is an oW/gfl/ion; 

2. Trustee is the owner of the trust property subject to the obligation . 


AJ.K.t9«)S. C.971. 
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3 The ‘obligation’ means the duties of the ‘trustee’ towards the 
benehciary under the trust. 

■4 The obligations’are imposed upon the trustee as a result of the 
confidence leposcd m him by the author of trust and accepted by 
the trustee 

The definition envisages three parties 

(i) Author of the trust, that is a person who creates trust voluntarily 
by making a declaration in writing or orally whereby be means to divest 
himself of the ownership of certain property 

fii) A person for whose benefit the transfer by way of trust is made, 
called beneficiarv 


(ill) A trustee to whom the author of trust transfers the ownership 
of property with the understanding that the benefit’ of the ownership is 
meant not for the trustee but the beneficiary 

The linchpin of the relationship between the creator of trust and the 
trostce IS confidence’. The author of the trust reposes the confidence which 
wnen accepted by the trustee subjects the trustee to the obligations of a 


>“ 'te Trust! Act. but speetbe 

Keller Act. 1963, defines it as under 

"Obligation includes any duty enforceable by law ” 

ie aud the trustee is of confidence 

latter aere« to the former reposes in the latter and the 

iSistellcB i Ja tl i 7a' ''''Trusts is to sec that the 

!i?coSci?ntioM TL 7 ’"'’™ and does not do anything 

iSc H vested "t' “'ft dlthongh the 

a« as an owner nuL the "!‘'>J'«-mattet of trust and is to 

exclusneli for rhl k at large yet that ownership is to be utilised 

Shm of'trra benefieiaries named by the 

another^ ^ (Bacon)***' of one to the intention of 

J^stec ownTr'^Thc emu ‘ trSSur^o? conscience of the 

express truss 13 built unof, r 5 juristic relationship of private 

fhf auireV tru« repTes m tTSiTe 

The trustee agrees m a way lo holT^h^ ^ which is accepted by him 
and use it m the manner intended ownership of the trust property 

ofthebeneficiancs and not the trusted the sake 


•Trust" as defined m the Trusts Act m section 3. means, o declared cr 
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express voluntary trust only. The term “Trust” is, however, generally 
used in a much wider sense to include ‘an obligation in the nature of trust’ 
within the meaning of Chapter IX of the Trusts Act. In fact this is how the 
definition of trust runs in the Specific Relief Act, 1963.®* 

Again ‘trust* or ‘trustee’ is used in the legal parlour in a loose sense 
to express any fiduciary relationship. 

“Ownership” and “Owner”—The phrase “ownership” and ‘owner’ 
appears in the definition of the “Trust”. It means the ownership of the 
“Trustee”. According to the Indian Law the ownership of the trust property 
vests in the trustee. 


The phrase “for the benefit of another and the owner,” covers a case 
where in a trust there are more beneficiaries than one and one of the bene¬ 
ficiaries is the trustee. The word owner may also be understood to have 
been used for the author of the trust where he is one of the beneficiaries. 
For instance where A settles Rs. 10,000 upon trust and appoints B, as a 
trustee for the benefit of X, Y, Z and B. Again, where A settles 1^. 10,000 
upon trust and declares himself as a trustee for the benefit of X, Y, Z and 
A. In Rani Chattra Kumari v. Mohan Bikram, 58 LA. 279, the Privy 
Council endorsed the view taken by the same tribunal in the two earlier 

cases Tagore v. Tagore (1872) I.A. Supple. 47,71 and Webb v. Maepharson, 
30 I.A. 238, and observed ; 


“The Indian Law does not recognise legal and equitable estates. By that law, 
therefore, there can be but only one owner, and where property is vested in a trastee. 
the owner must, their Lordships think, be the trustee. This is the view embodied in the 
Indian Trusts Act, US2: sections 3, 55, 56 etc; the right of the beneficiary being in a 
proper case to call upon the t'^ustee to convey to him. 

(b) Author of the trust 

As stated earlier an express private trust envisages j>° 

the transaction. The person who creates a trust is called author of trust 
Who may be the author of trust will be explained in ® 

this book. At this stage it is enough to say uneouivocal 

petent to transfer property may create u trust ^7 “ chonld indicate with 
declaration of his intention to do so. The declara i ownershin of 

reasonable certainty that the declarant divests him ^ ^ .. benefi- 

property which he transfers to the trustee for the benefit of the bench 

ciary. 

The author of the trust can himself be the sole trustee or one of the 


31 


See section 2 (c) Specific Relief Act 1963 . .. . a . iob-i 

“Trust” has the same meaning as in ^ 
and includes an obligation in the nature ot 
ly assigned to them in that Act. 
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propeny He! thereby, comes to hold the off ce of trustee aud is subject to 
the obligations of a trustee 


(e) Beneficiary 


Tbe trust is created for the benefit of some P«sons railed benetoaff. 
In the English law the term used is ‘cestui que trust. Who may be 
bencHciary has been discussed iQ subsequent pages of the booK* 


(d) Trustee 

The person who expressly or Impliedly agrees to act as trustee vs 
called the trustee 

(e) *Truit property* or ‘Trust money* 

The subject matter of the trust Is called ‘trust property* of 
money.* TTiete can not be a trust unless there is tome moveable or 
vable property which is transferred to the trustee for the henefil oi w 
beneficiary 


(f) Beneficial intereit 

The Indian law eschews the concept of trust as a 'double 
ship* VIZ ‘legal ownership of the trustee’ and 'equitable ownership of tne 
beneficiary ’ There were never m India two sets of courts, one common law 
courts and other courts of equity administering legal estates and rights or 
equitable estates aud rights separately, hence, the question of recognising 
dual concept of ownership did notarise The Indian law recognises certain 
rights pf the beneficiary agairst the trustee as owner of trust property aflo 
terms the same as ‘beneficial interest' or the ‘interest’ of the bcneficiaiy 


(g) Instrument of trust 


Since the Trusts Act primarily deals with express private trusts, 
and in section 5 U is laid down that trust regarding immovable property 
must be m writing and registered, the interpretation clause says that the 
deed or writing whereby a trust is created is called ‘instrument of trust 
Where, as in the case of the trust of immovable property an instrunieot of 
trust IS made it shall be written on proper non judicial stamp paper a* 
required by tbe Indian Stamp Act It shall also be registered according yi 
tbe provisions of the Indian Registration Act The trustee or tbe benefi 
ciary can also get the instrument registered An ‘instrument of trust’ w to a 
particular ‘Trust* as is the Constitution to a State- 
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(h) Breach of trust 

Civil breach of trust is defined as (he violation by the trustee of any 
duty imposed upon him by law. Sections 11 to 22 etc. state some of the 
duties of a trustee. According to section 23 of the Trusts Act a trustee is 
personally liable for the breach of trust. 

(i) Registered 

An instrument of trust which requires to be registered shall be regis* 
tered according to the provisions of the Indian Registration Act. An inst¬ 
rument shall be presented ordinarily within four months of its execution 
before a competent person for registration by a proper person. Where 
a document is required by law to be registered and is not registered, it will 
not ‘affect the property comprised therein.’ Section 49 of the Registration 
Act may be studied in this connection. 

(j) Notice 

The definition of ‘notice’ given in section 3 Is the same as was given 
in the Transfer of Property Act, 1882, prior to its amendment. Whereas 
the Transfer of Property Act, 1929, has added three lengthy Explanations^* 
to the definition to elaborate the definition, the same have not so 
added in the Trusts Act. The Law Commission has recommended the 
addition of the same in the Trusts Act as well. 

The definition of notice includes not only express notice but also 
constructive notice. It also covers imputed notice i.e. notice to the agent 
on behalf of the principal. Express notice is also called actual noUce. 
Constructive notice is the equity which treats a person who ought to nave 


32. The following three explanations were added to the definition of NOTICE In the 
Transfer of Property Act, by the amending Act in 1929. 

Explanation I. Where any transaction relating to immovable property is required 
by law to be and has been effected by a registered instrument, any person acquinng 
such property or any part of. or share or interest in, such property s a e seme 
to have notice of such instrument as from the date of registration or, w ® 

property is not all situated in one sub-district, or where the registered instrument 
has been registered under sub-section (2) of section 30 of the n lan egis 
Act, 1908. from the earliest date on which any memorandum of such ^ered 
instrument has been filed by any Sub-Registrar within whose sub-district any part 
of the property which is being acquired, or of the property wherein a share of 
interest is being acquired, is situated : 

Provided that— 

(1) the instrument has been registered and its «E‘stration 

prescribed by the Indian Registration Act, 1908, an e ™ ^ 

(2) the instrument or memorandum has p jgO) 

In books kept under section 51 of that Act, and (continued at p. ibuj 
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hiown a fact, as if he acluallj does know it. *’■ The doctrine of notee ta! 
been the bedrock of equity ]unsprudeace m England ItiscnougDw 
observe here, that the legal presumpiion of knowledge arises from— 


(1) Wilful abstentioo from enquiry or search 

(2) Gross negligence 

(3) Registration 

(4) Actual possession 

(5) Notice to an agent 


(k) Expressions defined in Contract Act, 1872 

The expressions used m the Trusts Act but not defined will 
same meaning as given to them by the interpretation clause of the Contract 
Act Similar provision exists m the Specific Relief Act For mstanw 
section 7 says that a trust may be created by anv person competent io 
tract ‘'Competent person” ts not defined in this Act Section 11 of IM 
Contract Act states who is a competent person it will have, ibtreforet the 
tame meaning in the Trusts Act 

TRUST COMPARED AND CONTRASTED WITH ANALOGOUS 
RELATIONS 

The concept of "Trust” and its peculiar characteristics can best be 
understood by comparing and contrasting it from some other legal rela 
tions 


13) the particulars regarding the (raossetioo to which the instrument relate* have hteo 
correctly eniered in the indexes kept under seciioo 55 of ihai Act 

Explanation W, Any peoon acquiring any immovable property or any share or 
Interest in any such property shall be deemed to have notice of the title, if any. oi 
any person who U for the time being in actual possession there of 

Explanation III —A person shall be deemed to have had notice of any fact if 

agent acquires notice Ihsreof whilst acting OB bis behalf in the course of busioB' 
lo which that fact is material 

Provided that. If the agent fraodaletiily conceals the fact, the principal shall not 
be charged with notice thereof ss against any penon who was a party to of oibet- 

wise cognizant of the fraud 

32-a SeeMulIa Transfer of Property Act 1882. 4th Edn . pp 25 26 James » Soillh 
(l»4t) I Mare 41 Is the leading case oaCoBitmctlvaVoflca 
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(a) Trust and Contract 

1. Trust is an OBLIGATION annexed to the ownership of proper¬ 
ty, arising out of the confidence reposed in and accepted by the owner for 
the benefit of another and the owner. (See definition) 

A contract is an agreement made between two or more persons which 
is intended to be and is enforceable at law. It is constituted by the accep¬ 
tance by one party of an offer (proposal) made to him by another party to 
do or to abstain from doing an act. (Refer to S. 2 of the Contract Act.) 
A contract also gives rise to an obligation. 

2. An express private trust is, like a contract, generally created by 
an agreement between two parties, yet the trust may sometimes be created 
by a unilateral act, e.g. a man may become bound by a trust by his own 
declaration or conduct, while the beneficiary knows nothing as in the case 
of a trust under a will. Moreover acceptance of trust by the trustee is 
not the sine qua non of trust. The maxim is that trust never fails for want 
of trustee. A contract is bilateral and created by the acceptance of the 
promisor. Even where trust is created by a bilateral act, there need not 
be a formal offer or acceptance as in a contract. 

3. A contract requires consideration, but there is no such require¬ 
ment in a trust. 

4. A trustee becomes liable as a trustee on accepting the office of 
trust, expressly or impliedly. A contract is completed by acceptance of 
offer by the promisor. 

5. A beneficiary, although not privy to the declaration of trust can 
enforce his rights against the trustee, but in contract, ordinarily, only the 
parties to the contract can enforce the same. 

6. A trust like the contract must be for a lawful purpose. 

7. The rights of the beneficiary are not only rights in personam but 
also rights in rem, for the beneficiary can follow the trust property into 
the hands of the third parties except those who are transferees with consi¬ 
deration without notice, but contract only gives rise to rights m personam. 


8. Unlike the contract the relationship between the trustee and bene¬ 
ficiary is fiduciary. 

9. In England prior to the amalgamation of the Common 
Courts with the Courts of Equity by the Supreme Court of Judirature Art, 
1875, the breach of trust was actionable in the Courts of Equity but the 
breach of contract was actionable in the Common Law courts. 

(b) Trust and Bailment 

1. Section 3 of the Trusts Act defines ‘Trust’ as an obli^tion 
annexed to the ownership of property, and arising out of the confidence 
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reposed in and accepted by him, for the benefit of another and the owner 
The person reposes the confidence IS called the ‘author of trust’, the 
person who accepts the confidence ‘trustee* and the person for whose hene 
fit the trust is created is called 'beneficiary* 

As against this, ‘Bailment’ is defined m Section 148, of the Contract 
Act ’BAILMENT’IS the delivery of goods by one person to another for 
some purpose, upon a contract that they shall, when the purpose is accomp 
lishcd, be returned or otherwise disposed of according to the directions of 
the person delivering them The person delivering the goods is called the 
■bailor’ and the person to whom they arc delivered is called the ‘bailee* A 
common case of bailment is the consignment of goods to the public carriers, 
e. g Railways ®* 

2 It follows from the above, that mease of trust, the author of 
trust divests himself of the ‘ownership’ and the same is vested in the 
’trustee’ A trustee is the owner, of course, subject to the obligations m 
favour of the beneficiary An author of trust cannot resume the owner 
ship 


A bailor does not divest himself of the ownership of the property 
but merely restricts for the time being his right to enjoy the property A 
bailee does not become the owner of the goods bailed to him He has onlv 
rpeciflf property the general property remains with the bailor A bailee 
has only the right of possession or right of action 


. .V 1 T*' llial flow from the nature of the right vested 

of tlw property become impomnt 
when the entrusted goods are tmnsferted by them to third persons 

~1'a trustee sells trust propinr In brrsch r>t trust. » bone liae ourchasrr to' 
«lne nitbou uouee of the trust takes a good rule rruus the trustee (See seerteu M of 
t>stl" msk,s uu uu-sutborised ssle ofsoods, a bona dde 

of eoodi In such a case. 

Ueeb^uItheuT ? “ s''‘”noceat,«ho la aby war 


4 A bailee has only special property, ihc bailor can at any lime 
resume ownership Bailment deals with goSds only but trust Drooerty may 
be moveable or immoveable properly and^enerau/ I’"'s";SmS;e%ro' 


Kdvfh « common feature namely that m 


3V 


Sections 148—181 of ih« IdUUd CoMraa Act., 
• Italics tnine 


1872 deal wlih ihe law of Bailfflent 
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(c) Trust and Agency 

1. Trust has been defined earlier. Law of Agency is given in sec¬ 
tions 182 to 238 of the Contract Act, 1872, An “agent" is a person emp¬ 
loyed to do any act for another or to represent another in dealings with 
third persons. The person for whom such act is done, or who is so repre¬ 
sented, is called the “principal”, (Section 182) 

2. Trustee is (legal) owner and does not hold trust-property on 
behalf of the beneficiaries but for their benefit. (See W. H. Holdsworth v. 
State of U. P., A. I. R. 1957 S. C. 887.) The agent does not become the 
owner of the principal’s property at all. 

3. Trust and agency resemble each other in so far as both adminis¬ 
ter property on behalf of another and neither is the beneficial owner of such 
property. 

4. From 2 and 3 above, it follows that an agent cannot outside 
the sphere of his authority confer title upon a transferee, even if the trans¬ 
feree is for value and a bona fide purchaser; on the other hand, a bona fide 
purchaser for value from the trustee without notice of the trust obtains a 
valid title against the whole world. (See section 64 of the Trusts Act) 

5. An agent undertakes to act on behalf of his principal and subject 
to his control; a trustee as such is not subject to the control of his bene¬ 
ficiary except that he is under a duty to deal with the trust-property for the 
beneficiaries’ interest in accordance with the instrument of Trust and the 
Trust Law. Beneficiary can only compel the trustee to perform his duties 
including conveyance of property to him provided the sole beneficiary is 
competent or all the beneficiaries are competent and of one mind. 

6. An agent derives his authority from the principal and has only 
the delegated powers, whereas a trustee is not a delegree of the beneficiary 
butgets his authority from the author of the trust. 

7. An agent is not personally responsible for the contract, entered 
into by him, for he acts on behalf of the principal. A trustee is personally 
responsible for all the contracts entered into by him in relation to the trust. 
(Section 23 Trusts Act). 

8. An agent can charge the principal for bis remunerstion, but a 
trustee, in the absence of express directions to the contrary contained in the 
instrument of trust or of a contract to the contrary entered into with the 
beneficiary or the Court at the time of accepting the trust, cannot charge for 
services, skill or trouble in executing the trust. (See section 50 Trusts 
Act). 


9. A principal may become personally liable to third parties for the 
acts of the agent; but a beneficiary cannot be held personally liable for the 
breaches of the trustee. In other words, an agent binds the principal but 
a trustee is himself responsible and not the beneficiary. 
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10 An agency is a contract, it is created by the consent of the 
principal and the agent, it is, therefore, terminable by the will of cither 
party or the death of either party As against this in constructive trusts no 
agreement is required, nor can a trust be terminated at the will of the trus¬ 
tee 


11 “For a trust there must be some RES 1 e thing or property to 
which It can attach Agency is the result of an express or implied contract 
to act for some other person and property need not be involved at all 

(d) “Trust” and “Power of Appointment” (Power) 

In the Indian Stamp Act or the Registration Act, an instrument of 
“Power” or “Power of Appointment" is not provided Power of Attorney 
IS, however, provided 

Power defined 

Section 69 (Explanation) of the Indian Succession Act, 1925 states" 
“Where a man is invested with power to determine the disposition of pro 
petty of which he is not the owner, he is said to have power to appoint 
such property ” 


Hlustraiton 

A, merely gives power to B to appoint (vest) a fund of Rs 10.000 
among the persons that he considers best 


In the above illustration B is not the trustee of unnamed beneficiaries, 
but he has merely the power to name the persons who may have the fund 


* By power of appointineot the settler or donor merely empowers snoihet pe* 
•on to declare in whom and m what manner a certain property »to vest in future, but 
the power gives the latter no right of ownership over the property ” ID Bose)** 

Whereas a trustee is the owner of the trust-property with power to 
alienate when necessary, the holder of POWER has certain rights only 
namely naming the party to whom the property shall stand vested 


InJ Anantha vs J Bapana Rao” * an Andhra Pradesh case it has 
been observed that in India, the right of a testator to grant a power of 
appointment to a person designated m the will authorising to regulate the 
termination of the interest previously 
created has been recognised by tbe Courts Powers arc found in the deeds 


34 See SalmontJ on Juri»prudenc«, Chapter on Ownership’ 

35 D Bose, A Teat Book of Equity, 3rd Edo , p 89 

deal with property no estate or interest In which U 

ested in the donee of the power* (Ashbumes. Principles of Equity p 120) 

36-« A. I R. 1959 Andhra Pradesh 448, 4SI 
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or wlls but generally in wills. In Bai Motivahu v. Manubai^’, their Lord¬ 
ships of the Privy Council held, that the power of appointment conferred 
by a Hindu will was valid. 

There is no special form of “Power of Appointment” as there is no 
special form for creating a “Trust”. An important difference between 
a trust and power of appointment is that trust is imperative but power is 
discretionary. A trust once declared never fails for want of trustee. It is 
the duty of the court to execute a trust, and to appoint a trustee when 
necessary, but if the power of appointment is not exercised the court will 
not execute it and will not designate a person in whom the property shall 
vest. Snell says; “If a fund is given to A upon trust to divide it among 
a certain class of persons, A has no option in the matter, but is bound to 
carry out the trust, and if he fails to do so, the court will see that the pro¬ 
perty is duly divided. If on the other hand, A is given a mere power to 
appoint the fund among the members of a class, he cannot be compelled to 
exercise the power and if he fails to do so, whether from accident or design, 
the members have, in the absence of fraud, no claim to the money, which 
will pass to the persons entitled in default of appointment.®*” It was not 
the function of equity to e.xecute unexcuted powers.*® 

Kinds of Powers 

Mere powers may be divided into two classes, from the point of view 
of the extent of the discretion of the power-holder. 


(a) General 

(b) Special 


In the case of general power of appointment, the donee of the power 
can appoint the property to any person or persons and in such proportioiK 
as he thinks fit. For instance, “A may grant land to such persons as B 
.shall appoint by deed or will” Here, A has empo\yered B to nominate 
j‘ any person or persons in whom the property of A shall in future vest. 


In the case of special power of appointment, the donee of the^ power 
is restricted in his choice and he has to exercise the power of appointment 
in favour of a particular person or persons nominated by the donor ot the 
po,ver. For instance, “A may grant land to such persons from among the 
heirs of X as B shall appoint by will or deed.’ It may be noticed that the 
discretion of the power-holder is restricted in this illustration. 


It may be observed that the appointee of the power can exercise the 
power by deed or will. 


37. 21 Bom 789 (P. C.). 

^ 38. Snell's Principles of Equity, 24th. Edn., p. 85, relying upon Brown r. Higgs (1803) 
8 Ves 561 at 570. 

39. See Mahadeo Ramchandra v. Damodar Vishwanath, A. I. R. 1957 Bom. 218 for 
the difference between Trust & Power of Appointment. 
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Powers In the nature of trust 


Wc have already noticed that there is no special form for 
trust or making a power of appointment It is, mailer of 

gathering inleniion from ihe language of the document The 
construction is sometime difficult There may be certain 
mid way between a ‘mere power of appointment and an exp«” 
Although the document is called power yet the facts ^t,ons 

IS much more than mere power and amounts to a trust rts of 

are called “powers in the nature of trust and are executed by ^ 

Equity The person on whom power is conferred is deemed in law i 
a trustee and ‘ power” as the subject matter of trust 


What IS “po»er m the nature of trust" “'f'’”* 
reference to the facts of the leading Equity case of BURROUG ... jjg 
COX « In this case, a testator directed that certain property snoui 
held m tru^t for his two children for life with remainder to their issue 
J— 1—^.1 arithfttif Ktoip. the survivor 01 inciu 


.yen buivivut 

The testator s children having died without issue and without ^ny ^PP?’-* 
ment having made by the testator a question arose as to whether a 
had been created or not in favour of the petitioner* ihe 

construction of the document that a trust had been created in ° -f 

testator’s nephews and nieces and their children subject only to a powe 
selection and distribution 


Lord Coticnbam laid down the rule, “that where ®PP^*,l,.. 

general intention m favour of individuals in a class to be selected . 

person and the particular intention fails from that selection not ’ 

the court will carry into effect the general intention in favour ot m 
class *' 


The lest to distinguish between a 'trust' and 'power' is the 
ttieness of the intention of the author If the intention of the ^ 
imperative that m any event the property shall go to the objccts^of tn 
poMcr u will be held a trust otherwise a power of appointment A**po^®. 
in ihe nature of trust” is mid way between “Trust ’ and “mere power oi 
appointment” Whereas a trust isimperoiive. mere power is discretions^ 
but a power in the nature of trust IS not as imperative as a trust, 
same discretion of the holder of the power is limited In such a case if Jhc 
donee of the power docs not cxcrase the right, the Court will enforce toe 
power and distribute the property equally among the members of the m 
tended ebss, following the maxim . ' Equality is Equity ” bee Brown v 
Higgs ** and Burrougb v Pbilcox ** 


40 (1840) My ACr 72.See-aUo Re LcwcUyn's Settlemeot, (1921) Cb 281 

41 (1801 03) 8 Vm 574 

42 (1840) My ACr 72. 
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In Allahabad Bank v. Income Tax Commissioners,« the Supreme 
Court was called upon to construe a certain scheme floated by the Bank 
whereby a large sum was set apart for the benefit of the employees. It was 
held that the scheme did not create an express trust nor it raised a power 
in the nature of trust. The Supreme Court referred to the following para¬ 
graph from Lewin’s Law of Trusts containing a brief summary of the law in 
respect of POWERS. 


"Powers, in the sense In which the term Is commonly used, may be distributed into 
mere powers, and powers in the nature of trust. The former are powers in the proper 
sense of the word—that is not imperative, but purely discretionary, powers which the 
trustee cannot be compelled to execute, and which on failure of the trustee cannot be 
vicariously executed by the Court. The latter, on the other hand, are not discretion¬ 
ary, but imperative, have all the nature and substance of the trust, and ought rather, 
as Lord Hardwicke observed, to be designated by the name of trusts. “It is perfectly 
clear," said Lord Eldon, “that where there is mere power, and the power is not execu¬ 
ted, the Court cannot execute it. It is equally clear, that where-ever a trust is created, 
and the execution of the trust fails by the death of the trustee, or by accident, the 
Court will execute the trust. But there are not only a mere trust and a mere power, 
but there is also known to this Court a power, which the party to whom it is given is 
entrusted with and required to execute ; and with regard to that species of power, the 
Court considers, it is partaking so much of the nature and qualities of a trust, that if the 
person who has the duty imposed upon him does not discharge it, the Court will, to a 
certain extent, discharge the duty in his room and place. 


Thus, if there is a power to appoint among certain objects but no gift to those 
objects and no gift over in default of appointment, the Court implies a trust for or 
gilt to those objects equally if the power be not exercised. But for the principle to 
operate there must be a clear indication that the settler intended the power to be regar¬ 
ded in the nature of the trust.” 


It may incidentally be observed that the Courts of Equity were 
always on the look-out to increase the field of their jurisdiction on the 
ground of fairplay etc. and out of the transactions called Power they culled 
out a new head of jurisdiction calling it a “power in the nature of trust. 

(e) Trust and Condition 

Illustration (c) to section 6 of the Trusts Act, 1882, runs as 

under; 


"A bequeathes a shop and stock-in-trade to B, on condition that he 
pays A’s debts and a legacy to C.” This is a condition and not a trust 
for A’s creditors and C. 


A transfer can be made absolutely or it can be made subject to a 
condition. Transfers subject to a condition are cahed conditional transfer . 
The condition may be precedent or subsequent. If the condition precedent 


«. A. J. R 1953 S C 476 
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IS nftt fulfilled the transfer does not take effect, but if the condition sub 
sequent is violated the transferee shall stand divested of the property. 

A condition is a provision which makes the exjsi'*nce of a right on 
the happening of that event A transfer, subject to a condition creates a 
charge or personal obligation m favour of the person for whose benefit the 
condition is imposed Unlike the trust, where the beneficiary has the right 
to specific performance of the trust, a per>oa in whose favour the condition 
exists has the right to damages or compensation Whether a trust or mere 
charge or personal obligation is created is not always easy to infer from 
the wordings of the transfer or bequest Intention as gathered from the 
words used and other circumstances is the deciding factor 

(f) Trust and some other legal relations 

(i) A mortgagee is not a trustee for the mortgagor The rights and 
habllities of a mortgagee are slated in the Transfer of Property Act, 1882 
The relationship between the mortgagor and the mortgagee is at the most 
fiduciary 

(u) When a cheque is issued by a drawer against a bank, the bolder 
of the cheque does cot become the beneficiary and the bank a trustee in 
Tcspert of the cheque amount A cheque is a request to the bank (agent) 
by the depositor (principal) to make payment to the holder of the cheque 
If the bank refuses to make the payment to the holder of the cheque, the 
rr 'hebank in the capacity of a beneficiary 

(U P Union Bank V Dina Nath. Raja Ram)** * The depositor in a bank is 
an ordinary creditor of the bank In the event of the bank becoming 
insolvent, the depositor will rank as a creditor and not as a beneficiary 


44. Section 90 TniJli Act, 1SS2. niy b« refenwS lo 
44;a> A. I K. 1953 AU 637,639 
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CLASSIFICATION OF TRUSTS 

The subject may be discussed under the following heads ; 

(1) Classification under the Indian Law. 

(2) Classification under the English Law. 

(i) Classification under the Indian Law 

Division according to the mode of creation 

Trusts 


Trusts 

(Ss 3 to 79) 

Or 

Express Trusts 
Or 

By act of parties 

Division according to the beneficiaries 
Express Trusts 


Private 


Obligations in the nature 
of trust 
(Ss 80 to 96) 

Or 

Constructive Trusts 
Or 

By operation of law 


Public or Charitable 


Charitable or religious Non-charitable 

Non-religious 

The Indian Trusts Act, 1882 mainly deals with express, private, non- 
charitable and non-religious trusts. 


Express and Constructive Trusts 

From the point of view of the mode of creation, trusts m^ be divi¬ 
ded into (1) Express Trusts, and (2) Constructive Trusts. The Indian 
Trusts Act does not expressly recognise the aforesaid classification. Sections 
3 to 79 of the Trusts Act deal with the trusts created by the act of parties 
and hence, borrowing a phrase from the English Law, are railed Express 
Trusts. Chapter IX (sections 80 to 96) speaks of certain OWigat^ 
the Nature of Trusts”, which are nothing but illustraPons of Constructive 
Trusts of the English Law. The marginal note of section 94 
“Constructive Trusts in cases not expressly 
*1 above observation. Sections 81 to 93 contain X sLSfne 

} tractive Trusts and section 94 is only a residuary provision. Strictly 
the relationship covered by sections 81 to 94 of the 

OBLIGOR and OBLIGEE, and not of a Constructive Trustee and Cons- 
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tructivc Beneficiary Practically there is no difference between the rifhts 
and Ilabllltle^ of an Express Trustee and the Obligor for section 95 makes 
all the provisions relating to Express Trustee etc applicable to an 
Obligor 

Express trusts are created by the ‘act of parties’ but the constructive 
trusts are the result of‘operation of law' The former are voluntary and 
declared trusts whereas the latter are involuntary and undeclared trusts 
Constructive trusts are termed involuntary trusts because the liability of a 
trustee is imposed on a person against his will 

The division between Express and Constructive trusts is from the 
point of view of the intention of the author of the trust, whether to create 
a trust or not as also from the point of view of the trustee’s intention to 
accept the trust Looked in this way, express trusts are called intentional 
trusts and constructive trusts unintentional trusts Section 6 of the Trusts 
Act lays down that in case of express trusts, the intention to create trust 
must be expressed with reasonable certainty In constructive trusts there 
is no disclosed intention 

Resulting Trusts 

Resulting Trusts are a specie of Constructive Trusts Where a trust 
18 said to arise in favour of the setilcr or transferor, it is called a Resulting 
Trust Sections 81 to 86 of the Trusts Act contain the instances of the 
circumstances where a resulting trust would be said to arise For further 
information regarding Constructive and Resulting see Chapter IX 

Private and Public Trusts 

Express Trusts may be divided mio (1) Private Trusts and (2) Public 
or Charitable Trus s 


public Trusts are always regarded as charitable or religious Private 

Trusts may, however, be further sub divided into la) religious or charitable, 
and (b) non religious or non charitable 


This division is according to the object and from the point of view 
of the n^ber and clast of beneficiaries as well as their interest in the pro¬ 
perty This division is rather important for the student of Indian Law 
Firstly, the Indian Trusts Act deals with private trusts only and does not 
charitable trust« Secondly, the Indian Income Tax 
Act, 1922, and some other Ac s dealing with the liability to pay taxes, 
exempt the income from charitable or religious trusts from taxation 


A'PrivateTnisr’rasansalrusirorthtbMcEl ofan individual or 
class of individuals vnthout reference to the effect of such personal beneSt 
on the public welfare 


43 See section 1 of Ihe Truiti Act 1882 
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A “Public Trust” is one where the object of the trust is the pro¬ 
motion of the ‘public welfare’ or ‘charity’ in the widest and special sense 
of the word. Public Trust is, therefore, synonymous with Charitable 
Trust. A “Private Trust” is constituted for the benefit of specific indi¬ 
viduals or class of individuals, even though the same is not immediately 
ascertainable, e. g. a trust for the benefit of a family or X and Y and their 
children. A “Public Trust” from the point of view of the numbers to be 
benefited must be such as to answer the public or a considerable section 
of it, e. g. a trust for the educa'ion of Harijans or Scheduled Tribes, 
The beneficiaries are naturally a large and fluctuating body. 

Public Trusts are always regarded as charitable or religious, because 
an act of public welfare is deemed “Charitable”. Private Trusts, however, 
may either be charitable or non-charitable. It is, therefore, correct to say, 
that all Public Trusts are Charitable Trusts but all Charitable Trusts are not 
Public Trusts. 

Charitable Trusts 

Definition—k charitable trust is a trust for the accomplishment of 
some purpose which is ‘charitable’ and at the same time beneficial to the 
public. 


What is a charitable purpose ? Charitable purpose or use has not 
been so far defined in any Indian Act, Section 18 of the Transfer oi 
Property Act, however, classifies CHARITY under four principal divi¬ 
sions : 


(1) Advancement of religion. 

(2) Advancement of knowledge. 

(3) Advancement of commerce, health and safety of the public, 

(4) Advancement of any other object beneficial to mankind. 


Section 118 of the Indian Succession Act, 1925 gives some instances 
of charitable and religious purposes. As there is no statutory definfiion o 
‘charitable or religious’ purpose., it is for the courts to f 
any particular object comes within the scope of these term . , 

will, however, apply the general objective standards and customs of foe 
parties to arrive at a finding as to chanmble or 

decisions of the foreign courts may not, therefore, be .S ‘ ^ . 

which foe English law would possibly regard as ' 

dered charitable under the Indian law. All the same e Llue 

English law of charitable and religious purposes will be P ' , 

in India. An up-shot of the decided cases is that c/mrif/is not used here 
in popular sense but a particular legal sense. 


^46. The University of Bombay v. The Municipal Commrs. of the City of Bombay, 
16 Bom. 226. 
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In England, in the absence of any definition, the courts have been 
led bv the enumeration of charitable objects m the preamble of the statute 
(43 Eliz, c 4 ) and repeated in the Mortmain and Charitable Uses Act, 1888 
A judicial summary of charitable purposes IS given m the leading case of 
Commissioners of Income Tax V Pemsel" These arc (I) the relief of 
poverty, (2) the advancement of education, (3) the advancement of religion, 
and (4) other purposes beneficial to the community 

In Pemsel’s case a trust had been created in favour of the Moravian 
Church for (i) the support of missionary establishment among heathen 
nations and (2) the maintenance of children of the poor missionaries of 
that church Holding the first purpose as charitable, the court observed 
that the chanty is used in a broader sense to mean relief of any form of 
human necessity which excites the compassion of men and appeals to their 
benevolence It is not confined to poverty All human necessities 
do not result from poverty The Shipwreck mariners drowning m the 
sea, or the children cruelly treated at home do not suffer from lack 
of money But no one would hesitate to call an institution for their 
rescue or relief a charitable one Nor is the popular conception of a 
charity confined to the relief of material wants It does not exclude the 
idea of religious need Many people consider spiritual want as no less 
imperatively calling for relief ’’ 

It may incidently be observed that both m England and India, the In 
come Tax Acts and other statutes dealing with taxes exempt CHARITIES 
from tax The litigation in the courts has, therefore, been mostly between the 
Income Tax Authorities and the alleged Charitable Institutions In India 
‘religious purposes' are treated as charitable But religion is a vague term 
The judiciary has, therefore, to decide in each disputed case whether the 
object IS religious or not Snell observes that it is difficult to give a satis¬ 
factory answer as to what is a charitable or religious purpose The literature 
on the subject IS as vast as it is despairing The best way to understand 
the subject is therefore to know some instances of charitable and religious 
purposes 

tllusirations 

The following cases ate the illustrations of chaiilable oi religious 


{Indian Cases) 


1 Trustees of the Tribune Press V The 
Tax Punjab (A leading Privy Counnl Case)** 


Commissioners of Income 


the public with an 

organ of eduraled public opinion, was a '■charitable purpose" within the 
meaning of the Income Tax Act ^ 


47 |1891)ACS3I 

4S A 1 R 19J9 P C 20S on appeal Iropi A I R 19JJLah570 (F BJ 
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Dayal Singh created a trust to maintain the Tribune Pressand 
Newspaper in an efficient condition, keeping up the liberal policy of the said 
newspaper and placing it on a footing of permanency. The Trustees of 
Press sought exemption from Income Tax under S. 4(3) which read : 

“Any income derived from the property held under a trust or other obligation 
wholly for religious or charitable purpose—is not taxable." 

"In this sub-section charitable purpose includes relief of the poor, education, 
medical relief, advancement of any other object of general public utility.” 

The contention of the other party was that the English decisions 
establish that political propaganda is not the object of general public utility. 
The court, however, adverting to the nature and policy of the paper as 
given in the trust-deed held, “that the dominant object of the testator was 
to benefit the people of Upper India by providing them with an English 
newspaper, the dissemination of news and ventilation of opinion upon all 
matters of public interest. Though politics and legislation were discussed 
in the paper, that was not its dominant purpose. The object was supplying 
the province with an organ of educated public opinion, which was an object 
of general public utility.’’ 

2. All India Spinners Association v. Commissioners of Income 

Tax.« 


Held, that the All India Spinners Association was an organisation, 
the dominant purpose of which was relief of the poor and advancement of 
other purposes of general public utility. 


Their Lordships of the Privy Council, came to the above conclusion 
on analysing the constitution of the Association. The fact that the Asso¬ 
ciation was established with the consent of the All_ India Congress Commi¬ 
ttee as an integral part of the Congress Organisation would not render it 
an organisation for POLITICAL PROPAGANDA. The language of the 
Income Tax Act was held to be wider than the definition of charity ^ given 
by Lord Macnaghten in Pemsel’s case.^®-®* Their Lordships further said that 
the English decisions have no binding force in the construction m that Act, 
and though they may sometimes afford help er guidance yet they cannot 
relieve the Indian Courts from their responsibility of applying the language 
of the Act to the particular circumstances that emerge under conditions of 
Indian Life. 


3 Cricket Association of Bengal v. Commissioners of Income Tax, 
Calcutta.®® 


Held, that mere promotion of the practice of the game of Cricket 
general either for entertainment of the public or for the advancement 


in 

of 


t 


I 


49. A. I. R. 1944 P, C. 88 
49 (a). (1891) A, C. 531. 

50. (1959) 371. T. R. 227. 
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Ibe game, itself was not a chantable purpose within the meaning of the li 

come Tax Act. 

4 lo re Lokmanja TilaV Jubilee National Trust Fund** case tl 
objects specified m the trust deed were among others “the political advanc 
roent of India, having for its goal, the acquisition of complete nation 
autonomy of Swarajya, to be attained by all constitutional means and agit 
tion” It was held to be a trust for POLITICAL PURPOSE and outsw 
the exemption provisions from taxation 

5 The following among others have been held to be charitable i 

religious purposes in India ~ > 

(0 Maintenance and worship of family idols, whether permanci 
images arc kept or not (Bhupati v Ram Lai,” Prafulla v Jogendra) ** 

(li) Trusts to feed the poor indigent Btahamins, or poor "Hindus « 
fakirs and mendicants (Lakasbmisankar v Baijnath,®* Rajeodra v R 
Kuman,” Sheoshaokar v Ramsewak) “ ’ ' 

(ill) Trusts for reading sacred books and scriptures, or giving pr 
lents to Brahmins and Pandits etc (Dwarkanath v. Burroda)** 

(iv) Trusts for performance of annual saradbs for the benefit of tl 
letller or his ancestors (Dviarkaoath v Burroda)*» 

(v) Establishment of school or college, provision for scbolarsbi 
and similar objects of education (Han Das v Secrctai^ of Swie)** 

(vi) Provision for the lodging of sadhus and samts (paramanadi 
V Venayck)** 

(vii) Trusts for hospitals, and the like 

(viii) Establishment of Sadavarat, (Jamnabai v Khimji)** 


51 AIR 1942 Bom 
52. 37 CaU I2a (F. B ) 

53 9C W N 528 

54 6 Bom 24, 

55 34 Cal 5. 

56. 24 Cat 77 

57 4 Cal 443. 

58 4 Cal 44) 

55 7 CaL 304 (P C.) 

7Boia.»tP.C.) 
41 14 Bom I 
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(ix) Establishment of Annachatra, i. e. langar for poor and needy. 
(Advocate General v. Strangman)®® 

(x) Provision for construction of a tank or any other reservoir of 
water for men or animals. (Jamnabai v. Khimji;®®) 

. (xi) Planting of trees and groves. (Chandarmohan v. Janendra)®* 

(xii) Maintaining of goshala. (Lalta Parsad v. Brahmanand.)®® 

6. It is not possible within the limited space to describe all the 
cases in which the various courts were called upon to decide the charitable 
or religious character of trusts. The attention is drawn to the foot-noted 
casib.®®— 


SOME RULES OF CONSTRUCTION OF CHARITABLE TRUSTS 

1. In the matter of construction and effectiveness, Charitable Trests 
■ are more favoured than private Trusts. It is said that the doctrine of CY- 
PRES applies to the charitable trusts and not to the private trusts. 


Doctrine of Cy-pres 

Cy-pres literally means ‘05 near/y as possille'. Cy-pies is a short 
phrase to express the principle that where.lhe mtenttion of the setUer or 

• I ' 


62. 6 Bom. L. R. 5S. 

63. 14Bpm. 1- . 

64. 27 C. W. N. 1033. 

65. A. I. R. 1953 All, 449. 

66. Commissioner of Income Tax v. Naidu I. E-/T, Trust, A. I. R. 1942 Bom. 61 

67. Chattur Bhuj v. Commissioners of Income Tax, (1946) 141. T. R. m. 

68. Commissioner of Income Tax v. Karim Bros. Charity Fund; (1943) III.T.R. 
603 

69. Commissioner of Income Tax v. Aga Abbas Ali Sbiraxi; (1944) 12 I. T. R. 179 

70. Commissioner of Income Tax v.Shri Dwarka Dhcesh Temple, Cawnpore; (1946) 

71. VallaLls'^Karsondas v. Commissioners of Income Tax. Bombay; (1947) 15 

72. Trlstfesl^fGordhandasF.C.T. v. I. T. Commissioner; A. I. R. 1952 Bom. 346. 

73. J. and K. Trust v. Commr. of I. T. (1953) 23 

74. Saila Bihari Singh v. Commr. of Income Tax (1951) 1 • ’ ' ' 

75. I. T. Commissioner. Bombay v. toof Trusts, by O. P. Aggarwala. 

Reference for more cases be made to tne 

5th. Edn., p. 49 et. seq. 
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This rule is, however, applicable to Charitable Trusts only and n 
Private Trusts 

The reason for favouring the Chanties more than the trusU for 
vale purposes is* that charitj, m the abstract ts the parti 

and the particular disposition is inerely the mode, s® not fad 

cular disposition may not be c ipable of execution, the transfer s . 
but the mode be provided by the Court See Mayor of Lyons 
General of Bengal, (1876) 1 Cal 303 (PC) 

The rule of CY PRES will be attracted only when there is “ 

RAL CHARITABLE INTENTION and not a PARTICULAR OBJELl 
m the mmd of the author, eg building schools, *’“![ 'School ^rannot he 
building a school at a certain place and no other and the school ca 
built at the stated place then the doctrine will not apply ” 

Again the doctrine can be applied when the carrying out ‘Contention 
of the author literally is either impossible or highly “n^'enn’’'' ,„,t 

be applied in suppersession of the intention of the author because the >ro 
property can be more beneficially applied for another 
proposed by Ihe Court Rati Ul v Slate of Bombay There is abundanK 
of lase law on cy pres application A few representative cases arc g 
below to explain the scope of the doctrine 


1 Attorney General V Ironmongers Co A made a bequest di 
ting that «hc residue of his estate be gificd to a company lo appiy 
interest of a moiety * unto the redemption of British slaves in TurKcy 
Barbary”, one fourth to the support of chanty school m London ano 
suburbs and one fourth towards necessitated freemen of the company 
were no British slaves m Turkey or Barbary to be redeemed 1,.$ 

of the utilisation of the moiety arose in this c<isc The rule of t-y P 
applied and the unspent moiety was transferred to the donees of the oiu 
fourths parts This is the leading case of the English law and was appro 
by the House of Lords 


2 In Re UWerston Mospiiai runa", inc uiverston coiiagc 
authorities raised funds for the extension of the hospital to a particuia 


76 Commmioner of Lucknow r Deputy Commi<ti»ocr, [(1937) 41 C W N 
(PCI) 

77 A I R 1954 S C 388, 3»t 

78 (1840) Cr & Ph 208 

79 (1956>3 All E R 164 
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way Contributions were received partly from the anonymous donors and 
partly from other known parties. There was total failure ab initio of the 
purpose of the fund. It was held that the general intention for charitable 
purpose was not inferable from the facts and therefore there was only a resu¬ 
lting trust in favour of the known parties The fact that there were donations 
from unidentified donors was held immaterial and not indicative of the 
general charitable intention. 

3. Mayor of Lyons v. Advocate General of Bengal.®® In this case 
T, under a will, gave certain funds to be applied for the relief of the poor 
debtors detained in prison m Calcutta, and the residue of the property to 
be applied to the charitable establishments he had founded in Calcutta, 
Lucknow and in France. The Legislature abolished the rule as to impri¬ 
sonment for non-payment of debt. The bequest to help the debtors impri¬ 
soned for non-payment of debt thus failed. It was held that the amount 
be used cypres for other purposes stated m the will. 

4. In Harish Chandra v H. D. Mandal,®i a gift was made to a re¬ 
ligious institution for the purpose of Duilding an Ashram thereon, but the 
in.stitution ceased to exist without building the Ashram. The gift failed. It 
could not be applied Cy-pres, because the gift was for a^ specific and parti¬ 
cular purpose from which no general intention for charity could be inferred. 
The salient points regarding the application of the rule of CY-PRES 
are : 


(a) Rule of Cy-pres applies only to Charitable Trusts and not to 
Private Trusts. 

(b) Where there is a particular or specific purpose of the charity 
stated, and that purpose fails or becomes impossible, the doctrine does not 
apply. 


(c) Where there is GENERAL INTENTION OF CHARITY, but 
the particular mode in which the charitable purpose is to be^ carried out 
cannot be effected, the court will Provide an ^jeet of charity 

eris. The existence of some GENERAL CHARITABLE PURPOSE is th 
sine qua non of the application of charity. 

(d) Where there is a general charitable Purpose intended and the 
particular purpose is satisfied leaving an unused fund, the surplus will be 
applied cy-pres.®® 


80. 

81 . 


82 . 


(1876) 1 Cal. 303 (P. C.). 
A.I.R. 1936 All. 197. 


:ee Re Campden Charities, (1881) 18 Ch. D. 310. Rn thjs case T gave money to 
)uy land of L annual value of £10. for the benefit of the pansh of Ke«s,ng on 
)ut of the sum £5 was for the apprenticing of "one or more 

laflsh”. After sometime the income of the property exceeded£2.000. The 
dditional income was applied for general educational purposes.) 
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(e) Where the donor’s mtention can be given effect to, the Court 
cannot sanction a deviation from the intention expressed by the donor 
merely because it considers the Hinds can be applied m a more expedient or 
for more beneficial purposes than those directed by the maker of the trust 
etc** 


(0 The question of the application of the doctrine generally arises 
in case of transfers by way of trust etc under a wilt for which Section 87 of 
the Indian Succession Act, 192S, lays down 

“The Intention of the testator shall not be set aside becaute it cannot take effect 
to the full extent, but effect is to be given to it as far as possible '* 

11 The second point of difference between a private trust and a 
public or charitable trust is that the former fails for indcfimteness whereas 
the latter does not The rule of certainty of tnteniton to create a trust 
equally applies to both types of trusts A trust for chanties will fail if the 
intention to give the property to chanties is not definite, if the intention » 
certain but the objects of chanty are not definite the court will provide the 
objects ** 


^ tb* Calcutta case of Commissioners of Income Tax, West Bengal 

vs S B S Inder Singh Trust*’ a private company Indra Smgh and 
sons had settled certain shares of the public companies upon a trust for 
chanty in the following words 


**Thetruitee than heoee-fotih hold the laid properly and all capital moneys srd 
invesmcDU arising or resulting from any sale or conversion of the same and the inconw 
Ibcrefrom upon trust to pay and apply the said income from time to time and ai suct> 

timeslnsucb manner and in accordance with auch scheme or arrangement as the trus 
ees nay in their absolute discrctioo from lime to time determine and towards the 
attainment, assistance or support of such charitable purpose or purposes as the Truste« 
may in Iheir unfettered judgement deem to be tl-e most deserving of support * 


contended on ihe basis of S 6 of the Trusts Act, that the trust 
uncertainty of objects It was held that charitable trusts arc an 
unless objects thereof 

specified With regard to charitable trusts, a great deal of latitude « 


air 1954 S C 338 ( 394 ) (JV B) For defsile'^ 
pp ?9 to 7”^”*"' byO P Aggarwal 1965 Edn, 

farmer. (1815) IMer 35 Lord Eldon observed 

tnimn<M ft*, ti *hc testator has expressed an intention togive to chariishl* 
u e»prc«ed absolutely and nothing » left ufcefta'A 

'"*0 effect, the intention will be earned 
defici«J? the mode which alone was UH 

*“**‘‘* «»«ShadiRam » Ramkishen. AIR IWSE-P 

49 was not followed 
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permitted and the rule is that where there is clear INTENTION TO MAKE 
A GIFT TO CHARITY the trust is not allowed to fail for uncertainty. A 
trust deed creating a trust for charity without specifying any charities at all 
is valid. The theory upon which the rule rests is that in case of charitable 
truus CHARITY in the abstract is to be taken to be the OBJECT of charity 
and the specific purposes to which the fund may be applied constitute only 
the MODE of administering the trust. 

Certainty of gift to Charity 

In order that the Court be obliged to provide an object of charity 
in a Public Charitable or Religious Trust, it is an essential pre-requisite that 
there must be a general intention of gift to Charity. In Ranchordas v. 
Parvati Bai®® and numerous other cases it has been held that certainty of 
in ention for charity will be inferred only if the settler expresses an inten¬ 
tion to devote the funds to EXCLUSIVE CHARITABLE PURPOSES. 
A gift for ‘charitable or benevolent’ purposes was held void in CHI- 
SHESTERS FUND vs. SIMPSON (1944) 2 All E.R. 60 (H.L.) because ‘or’ 
is disjunctive and indicates an alternative purpose. All benevolent purposes 
are not normally charitable. As such the gift will fail for want of certainty. 
However, a gift for “charitable and benevolent’ purposes will be valid. 
And is conjunctive and the court favouring charities will hold the gift for 
charities. 

Gift to Dharma 

It is a moot point if a gift for DHARMIK purposes will be a gift for 
charities. A gift for Dharma without specifying the objects of charity is 
void because the dictionary meaning of the word Dharma is LAW. Muk- 
herjea has observed that in Hindu sastras Dharma has a definite and well- 
settled meaning. It connotes ISHTA (religious) and PURTTA (charitable) 
gifts. As the sastras further lay down what acts are ishta or purtta, the 
gifts for charity should be held certain and valid.®’ 

III. The third important feature of a charitable trust as distingui¬ 
shed from a private trust is that the rule of law against ‘perpetuities or 
‘accumulation’ does not apply to charitable trusts but applies to private 
trusts. Section 18 of the Transfer of Property Act, 1882, lays down that 
sections 14, 16, and 17 do not apply to transfers for chanties. 

IV. The defects in conveyancing may be supplied in case of ‘chari¬ 
table trusts’ but an imperfect conveyance will not be executed in case of 
‘private trust.’ This is the rule of the English law. 

V. In the matter of enforcement of the charitable trusts, the Indian 
Law is contained in S 92 of the Civil Procedure Code. It lays down that a 
Public Trust can be enforced alone by the Advocate General of the State or 


86. (1899) 23 Bora. 725 (P. C.) . ^ , o . • 

87. Mukherjea, Hindu Law of Religious and Charitable Trusts, pp. 117-8 Gopal Sastn, 

Hindu Law, 4th Ed. p. 759. 
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two or more persons having an interest m the trust and authorised m writing 
by the Advocate General On the other hand a private trust can be enforced 
by the bcneficidr> 

VI. A private trust ts ctcalcd by a person or persons and shall com 
ply with the provisions of the Indian Trusts Act, hut a public charitable or 
religious trust can be created m the same wav as a private trust and also by 
DEDICATION Both the Hindu law and the Mohammedan law recognise 
DEDICATION as a mode of creating public trusts for chanties Long user 
of certain property for charitable and religious purposes raises a presump 
tioD of dedication for public and charitable purposes 

CLASSIFICATION UNDER THE ENGLISH LAW 

Trust IS the child of Equity as ii grew in the Courts of Equity 
Various types of relations of confidence were from time to time recognised 
and protected by the Courts of Equity and in this Way various types of trusts 
grew The judges and the text book writers gave different labels to different 
types of transactions and situations protected by the Courts Thus, trusts 
have been divided into various kinds from different points of view This 
has resulted in cross division and overlapping of some kinds of trusts 
Consequently there is no unanimity among the writers and jurists m choos 
mg a label for a certain type of Trust, beote difficulty m understanding 

KINDS OF TRUSTS KNOWN TO THE ENGLISH LAW 

The kinds of trusts known to the English law are many For the 
sake of convenience they may be studied under the following head's — 

1 Kinds of trusts according to the mode of their creation 

2 Kinds of trusts according to their object 

3 Kinds of trusts according to the nature of the duties of the 
trustee 

4. Kinds of trusts in reference to the consideration, (if any) for 
tbeir creation 

5 Other trusts not covered by the aforesaid heads 
I Kinds of trusts according to the mode of creation 

Under this head fall (i) Express or Declared trusts, (ii) Implied or 
Presumed trusts, (ui) Constructive trusts, (iv) Resulting trusts, (v) Ere 
catory trusts, (vi) Secret trusts, (vii) Executed and Executory trusts 

(i) Express or declared trust —Express trust is one which is created 
by express declaration volitioually m writing or orally by the owner of the 


88 


! * secUODS 55 el *eq of ihe ladun Trusis Act, 1882. 
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property, divesting himself of the ownership and vesting it in a trustee or 
trustees for the benefit of another or others called beneficiaries (cestui que 
trust). Such a trust is intentional one and is also called a declared trust. 
For instance where A, the owner of Ishwar Niwas conveys it to C on trust 
for B or declares himself a trustee of the same property for the benefit of 
B, orally or in writing. 


(ii) Implied or presumed trusts -In contra-diStinction from Express 
or Declared trusts, Implied trusts are gathered from unexpressed but pre¬ 
sumable intention of the author of the trust. Both Express or Implied trusts 
are volitional, i. e voluntary and intentional, the difference between the two 
being that the intention in the former is express and direct but in the latter 
it is gathered from the presumable intention of the author. For instance 
where A conveys property to B in trust for B but the trust fails, either wholly 
or partly. Such a trust is also called Presumed or Presumptive trust. 


(iii) Constructive trustsis a tTU%t raised by construction of law 
to meet the requirements of equity without any reference to any presumed 

intention.” {Soare v. Asltwell).^^ Here, the trust is not voluntary or voli¬ 
tional There is neither an express or presumed intention to create a trust. 
It is an un-intentional trust and arises in consideration of protecting certain 
fiduciary obligations or for considerations of rectitude and fair-play The 
obligations of trustee-ownership of certain property held by him is impos¬ 
ed against the will of the trustee As such these are called constructive 
trusts or Trusts by operation of law. 


Constructive trust is a trust whi^h arises by construction of equity, 
independently of the intention of the owner of the property, when it wou 
be an abuse of confidence for him to hold the property for his own en 
For instance where a person in fiduciary position, using his posi ° ' 

own purpose gains fiduciary advantage, e. g. a trustee of a renewa e 
obtains renewal of the lease in his own name (Keech v. Sanajor ) . 


(iv) Resulting Trusts - A resulting trust is an implied trust where the 

beneficial interest in the property comes back or results P • j j 

his representatives) who transferred the property to the tru 

the means of obtaining it.®^ A resulting trust is a ifnex- 

Trust according to Snell in as much as they are founde p pn,,a]iv 

pressed but presumed intention of the party creating it . Yrillt 

correct if we say that a resulting trust is a specie of a Con 

The resulting trust was first raised by the courts of Equity in 
of the purchaser for value without conveyance. Sections 81 to 
Indian Trusts Act contain the cases of Resulting Trusts. 

(v) Precatory Trusts. The courts of Equity in the early days of 
their patronage, were inclined to raise trusts even ^^ere precatory words 
like ‘entreat’, ‘request’, ‘wish’, ‘hope’ and ‘desire were used by the donor 


favour 
of the 


91. (1893 ) 2 Q. B. 336. 

92. (1726) 2 W. T. 693. 

93. Osbornes Concise Law Dictionary- 
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or transferor This was an exception to the general rule of certainty of 
mtention for creating a trust 

For more information on the point see notes on section 6 of the 
Trusts Act, 1882 

(vi) Secret Tri/ii—The courts of E<}uity did not allow the objection 
astoHfin/jg prescribed in the Statute of Frauds (inter vivos transfers) 
and in Wills Act, 1837, (testamentary transfers) as an engine of fraud 
They treated the rule as to writing as a rule of evidence On this principle 
the courts allowed the contender to lead parole evidence to show that the 
testator intended to create a trust although it did not appear on the face of 
the document or could not be proved for want of writing. Trusts which 
the courts of Equity called Secret, i c un disclosed were raised not only 
where a person obtained property upon a secret understanding to bold 
It on trust for another, but also where be obtained it by a fraudulent 
representation to the owner that he will hold it for those to whom the 
owner intended to convey the property TTius, if A induces B to make or 
to abstain from revoking a will leaving him property by expressly promising 
or even tacitly consenting to carry out B’s wishes conremmg it, the Equity 
court will hold this to be a trust and will compel A to execute tt But such 
a trust will be construed only in cases m which the Court has bcco 
suaded that there has been a fraudulent inducement held out by the apparent 
beneficiary m order to lead the testator to confide in him the duty which 
he so undertook to perform (Afc Cormtek v Corgan) ** 

A secret trust will not be spelled out to enforce unlawful acts It 
was raised m such cases only when the mtention of the owner was clear but 
shrouded m a fraudulent representation of another or not clothed in 
the manner prescribed by the Statute of Frauds” etc Secret trusts generally 
arose in England in connection with wills 


Strahan puts it thus 

‘Where a person has obtained possession of property by UBdertstung to ii 
upon tn)S , he wiK not be permuted subsequenily to repudiate the inwt and hold the 
propeiiy toibis ownbeneBi on tbe ground that the terms of the trust were not reduced 
toio writing or lhai no will declaring the terms of trust was made ’ 

Secret trusts would be raised where a person makes a will of bis pro¬ 
perly to B but does not stale in the will that B is to hold the properly In 
trust for X but subsequently alters the will and conveys to B that he shall 
hold the properly for the benefit of X In such a case B holds the property 
for the benefit of X The leading equity case on the point is Tee v Ferris ** 
in this case a person devised his property to F and T as tenants m common 
Subsequently the author aliercd the will to the effect that if he died without 


9A \l*69l4H 1-82, 

95 29Carl.C 3 

96. (9 Englitb Reports 819 
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making any declaration in regard to the disposal of the properly, F and T 
were to hold the property for such charitable objects as they thought fit. 
A letter was signed by the author and read out to him in the presence of F. 
It was held that the share of F was to be held as that of a trustee for the 
benefit of charity but not that of T to whom the letter had not been com¬ 
municated during the life time of the author. 


Does the Indian law recognise Secret Trusts ? In face of the proviso 
to S. 5 of the Trusts Act that the rules as to writing and registration will 
not apply where they would operate so as to effectuate fraud, it seems that 
the courts may raise a constructive trust in such cases. 

(vii) Executed and Executory Trus/i—Express Trusts are either 
executed or executory. According to Underhill an executed trust is 
one in which the limitations of the estate of the trustee and the 
beneficiaries are perfected and declared by the settler. An executory 
trust is either (a) an agreement or covenant for the subsequent execu¬ 
tion of a trust instrument or (b) a direction or declaration (usually in a 
will) giving instructions or short heads from which the trustee is 
subsequently to prepare a formal settlement. Thus where A promises in 
writing to settle Rs. 10,000 upon B according to the advice of his attorney, 
it will be a case of executory trust. 


Strahan’s definition is also lucid. “Where the declaration (of the 
settler) itself sets out fully and formally the trust on which the trust proper¬ 
ty is to be held, the trust declared by it is called an e.xecutory trust. Where 
the declaration takes the form of an agreement or direction 
sequent execution of a proper trust instrument, the trust declared J 
called an executory trust.” Agnew defines an executed ''"’S 

is complete in itself, the author having finally declared ^ ^ 

beneficiary is to take and having left no discretion to the trustees. An exe¬ 
cutory trust on the other hand is one in the declaration of 
tier Ls indicated the objects only in outline. 

filled in by another and more formal instrument. ^ -f 

“I convey my estate to B in trust for C”, it is an executed tru t. But 

A writes: “I by my will give property to trustees B and Con the trust to 

cause It to be settled on my daughter’, it is an executory trust. 

The difference between the executed 

the executed trusts nothing whatsoever is t beneficiaries by the 

trust being finally and completely declared as « b^done 

instrument of trust, whereas in the 

by the trustee in the matter of naming the which are to be filled 

merely gives the directions in the instrument of trust which are to oe n i 

in details by the trustee. 

In one case the first conveyance said that in case 

other another conveyance is necessary. It is, therefore, saio 
of executed trust “the settler is his own conveyancer 

Executory trusts are generally found in case of wills or marriage 
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settlements The leading equity case on the point is LORD GLETsORCH\ 
BOSWELL In this case Mr Pershall had devised his real estate to 
trustees upon trust upon the happening of the marriage of his grand daugh 
ter Arbella, to convey the said estate to the use of Arbella for life, remain 
der to her husband for life, remainder to the issue of her body with remain 
der over It was held that since the trust was executory the rule of Shell)'* 
case will not apply and the object being to provide for the issue of the 
marriage the best construction serving the intention of Pershall would b« 
to rule that conveyance was to Arbella for life, remainder to her husband 
for life, with remainder to their first and every other son, with remainder 
to daughters It may however, be noted that if the devise had been imme 
diate, Arbella would have taken an estate tail 


An executed trust cannot be revoked but an executory trust can be revoked 
Rules regarding the construction of Executed or Executory Trusts 

The distinction between an executed and executory trust assume* 
importance from the fact that the courts of Equity construed them differcn 
tly In case of executed trusts. Equity follows the law strictly and con 
strues the words of limitation as in the case of legal estates In other 
words, the words of limitation arc technically construed Thus the Rule 
in Shelly’s case was applied to executed trusts But in construing the words 
creating an executory trust, a court of Equity exercises large freedom in’ 
‘subordinating the language to the intent’ “Thus in construing a will 
where a testator has merely sketched out a settlement that is to be made 
after his death, the intention of the testator will be more favourably const 
dered on the ground that ‘the sketch being a sketch equitv will not catch at 
technical phrases and defeat what is believed to be his intenuon ’ (Maitland)” 


The reason for construing an executed trust strictly js that settler 
being bis own conveyancer is understood to express his intention clearly 
and unequivocally In executory trusts, the language is subordinated to 
the real intention of the settler, so that the intention of the settler may 
not bs defeated The construction of an executed trust is governed by the 
«ttler cwuled trust by the fntention of th* 


(2) Kinds of trusts according to their object 

Divided from the angle of object, trusts mav be classified into (I) 
Private trusts a=d ( 2 ) Public Trusts (. c^bartmb“ V ref, 

A private trust IS for the benefit of the family In Encland peoplt 

A public trust IS a trust for the benefit of ibe public at large or some 


97 11773) Cas Temp 3 

9* Cited by D Bo« lo Text Book Of Eqoii, 3rd . Edn„ p 106 
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considerable portion of it and for the advancement of the public. 

Private and public trusts have been discussed at length elsewhere. 

(3) Kinds of trusts according to the nature of the duties of the trus¬ 
tee 

From the point of view of the nature of the duties of the trustee, the 
English writers have classified trusts into : (1) Simple trusts, and (2) Special 
trusts. 


Underhill says that in relation to the nature of the duty imposed on 
the trustee, trusts may be divided into simple and special trusts. 

(1) A simple trust is a trust in which the trustee is merely a reposito¬ 
ry of the trust-property, with no active duties to perform. Such a trustee is 
called a passive trustee, or, more frequently, a bare trustee. 

(2) A special trust is a trust in which a trustee is appointed to carry 
out some scheme particularly pointed out by the settler, and is called upon 
to exert himself actively in the execution of the settler’s intention. The 
trustee of a special trust is called an active trustee. 

Illustrations % 

A devised property to B, is trust for C. Here, the trust is a simple 
trust, as the only duty which B has to perform is to convey the legal estate 
to C and B is a passive or bare trustee. 

But, if the trust had been during C’s life to collect the rents and 
profits, to pay thereout the cost of repairs and insurance and to pay the 
residue of such profits to C during his life, and after C’s death to hold the 
property in trust for D, the trust would have been a special trust during 
the life of C, and B would have been an active trustee for he would have 
to perform active duties. But upon C’s death, the trust would have become 
simple trust and B a bare trustee, in as much as the active duties originally 
attached to the trustee’s office lapsed by the death of C and the only duty 
which remained was to convey the legal estate to D.®° 

(4) Kinds of trusts in reference to consideration 

Trusts from the point of view of consideration may be divided into 
(1) Trusts for Value and (2) Voluntary Trusts. 

Where there is some consideration paid by the beneficiary or he suff¬ 
ers some loss, the trust would be for value and is in the nature of a contract. 
For instance, where a trust is created for the benefit of A in consideration 
of marrying a certain person. But where there is no consideration, the 
trust would be called a voluntary trust. Normally trusts are voluntary. 


99- Underhill’s Law of Trust and Trustees, pp 11> 12 
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(5) Other trusts not included in the heads I to A 

Under this head we may study the following — 

(a) Trusts of Perfect Obligation and Trusts of Imperfect Obligation 

(b) Illusory Trusts 

(c) Purpose Trusts 

(d) Discretionary Trusts or Ministerial Trusts 

(e) Protective Trusts 

(f) Completely and Incompletely Constituted Trusts 
(a) Trusts of Perfect and Imperfect Obligation 

Trusts of Perfect Obligation arc those which arc enforceable by or 
on behalf of the beneficiary A trust for the benefit of B is enforceable oy 
B and is therefore a Perfect Obligation Trust Charitable Trusts are also 
trusts of perfect obligation for they arc enforceable by the Advocat 
General 

Trusts of Imperfect Obligation are trusts which cannot 
by or on behalf of the beneficiary Thus trusts for the benefit of the dogs 
and horses are trusts of Imperfect Obligation 

’Trusti of imperfect obtigatioos are ibose tnists which cannot in the nature of 
ihe beeefieianei be enforced by the beoeficianea hut wUl be enforceable by the trustees 

Tntu a trust for the benefit of testator’s dogs and horses cannot be enforced by the 

cestui que trust (Mditland) 

(b) Illusory Trusts Trust in favour of Creditors 

An illusory trust is one which from the apparent tenor appears to 
be a trust, i e there is a beneficial owner but m fact the illusory beneficiary 
has DO right to enforce the trust In the English law the Trusts in fa\our 
of the Creditors v-ere caWed Illusory Trusts A deed whereby a debtor 
transferred his property to X for the benefit of bis creditors did not as such 
create a trust in favour of the creditors Such a transfer was revocable 
The transferee was an agent of the debtor to pa\ his creditors and there 
fore the debtor had the right to recall Ihe money {Action v iVood^ateY 

But a trust m favour of creditors becomes irrevocable when it 
communicated to creditors or where a creditor is a party to the arrange 
ment The power of rcvocaiion being personal, such a trust would become 
irrevocable on the death of the debtor Once the trust becomes irrcvoc 
able. It IS enforceable by the creditors The Indian law regarding Trusts in 
farour of Creditors is contained in S 78 (c) of the Trusts Act, 1882 


I (1833) 2 My and K. 492. 
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(c) Purpose Trust 

We owe the term Purpose Trust to Maitland. According to him 
trusts may be classified as under : 

Trusts 


Implied 


Express 


Private Trusts 


Purpose Trusts 


According to Maitland, where the trustee is bound to exercise his 
rights on behalf of some other person, i.e., cestui que trust, it i^ a private trust. 
But where he is to exercise his rights for the accomplishment of some 
PURPOSE, it will be known as Purpose Trust. The Purpose Trust cannot 
be enforced by cestui que trust against the settler or the trustee. 
favour of the creditors and for charity are some of the instances of Purpose 
Trusts. A trust for the construction of a tomb as a monument to the 
settler®, or a trust for the promotion of yachting® or for the mamtraance 
of the settler’s tomb in a church yard* are all Purpose Trusts. Purpose Trusts 
are generally Trusts of Imperfect Obligation. 

(d) Ministerial and Discretionary Trusts 

from the Doint of view of the duties of the trustee are divided 
into SiJSfaXSfSS The Special are furtter dmded ,n« 

(i) Ministerial or instrumental trusts and (ii) anv nart of 

discretionary trust is one in which a beneficiary has no right to ^ ^ 
the income of the trust-property, but vests in trustee ^ discretiona^ 

power to pay him or apply for his benefit, sue p 
thinks fit.” (Snell)® 

A ministerial trust is one where the trustee to perform, as ^ in^ the 

case of discretionary trust, positive duties bu •n.^,g^tine monev in a given 

has no control or discretion to apply, e. g. investing money in a given 

fund. 

(e) Protective Trust 

“The term protective trust is usually applied to trusts which combine 


2. Mitford V Reynolds (1848), 16 Sim. 105. 

3. Re Nottage, (1895) 2 Ch. D. 649. 

4. Pirbright V. Salwey (1896) W. N. 86. 

5. Snell’s Principles of Equity, 24th Edn., p- 123. 
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the advantages of determinable interests with those of discretionary trusts 

Under such a trust, the interest of the principal beneficiary is made deter 

minable on bankruptcy, attempted alienation and the like, and thereupon 
a discretionary trust arises m favour of himself and certain other persons 
(Snell)' 

(f) Completely and Incompletely constituted trusts 

“A trust IS said to be completely constituted when the trust property 
has been vested in trustees for the benefit of the beneficiaries, until that has 
been done, the trust is incompletely constituted or infiere as it is sometimes 
called ' (Snell)’ 

The distinction between the completely and incompletely constituted 
trusts IS by no means the same as between Executed and Executory trusts 
The latter are those trusts which are granted to be enforceable trusts and 
the demarcation is made as to how they are to be construed, but the former 
are distinguished from the point of enforceability A completely constitu 

ted trust is not necessarily an executed trust nor is an executory trust the 

same as an incompletely constituted trust For instance, if a testator 
bequeaths Rs 10,000 to A and B upon trust to lay it out in the purchase oT 
land and to settle the land on A and his children, the trust is executory for 
the testator has not been ‘his own conveyancer* but it is never the less com 
pletely constituted trust as the trust properly is vested in trustees on trust 
for A and his children All trusts arising under 'wills’ are completely con 
stituted but they may be either executed or executory 


CHAPTER II 

OF CREATION OF TRUSTS 

4 Lawful purpose —A trust may be created for any lawful pur 
pose The purpose of a trust is lawful unless it is (a) forbidden by law. 
or (b) IS of such a nature that, if pennitted, it would defeat the provisions 
of any law, or (c) is fraudulent, or (d) involves or implies injury to the 
person or property of another, or (e) the Court regards it as immoral or 
opposed to public policy 

Every trust of which the purpose is unlawful is void And where a 
trust is created for two purposes, of which one is lawful, and the other 
unlawful, and the two purposes cannot be separated, the whole trust is 
void 


Explanation—In this section, the expression “law” includes, where 
the trust property is immovable and situate m a foreign country, the law 
of such country ^ 


6 Sneir* Pnnciple* of Equity, 24lhEdn p J24 

7 Snell a Pnociplea of Equity, 24ib Edo .p 16. 
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Illustrations 

(a) A conveys property to B in trust to apply the profits to nurture of 
female foundlings to be trained up as prostitutes. The trust is void, 

(b) A bequeaths property to B in trust to employ carrying on a 
smuggling business, and out of the profits thereof to support A’s children. 
The trust is void. 

(c) A, while in insolvent circumstances, transfers property to B in 
trust for A during his life, and after his death to B, A is declared an 
insolvent. The trust for A is invalid as against his creditors. 

5. Trust of immovable property.—No trust in relation to immov¬ 
able property is valid unless declared by a non-testamentary instrument 
in writing signed by the author of the trust or the trustee and registered 
or by the will of the author of the trust or of the trustee. 

Trust of movable property.—No trust in relation to movable pro¬ 
perty is valid unless, declared as aforesaid, or unless the ownership of the 
property is transferred to the trustee. 

These rules do not apply where they would operate so as to effectuate 
a fraud. 


6. Creation of trust.—Subject to the provisions of section 5, a trust 
is created when the author of the trust indicates with reasonable certainty 
by any words or acts, (a) an intention on his part to create thereby a trust, 
(b) the purposes of the trust, \c) the beneficiary, and (d) the trust-property 
and (unless the trust is declared by will or the author of the trust is him¬ 
self to be the trustee) transfers the trust-property to the trustee. 


Illustrations 


(a) A bequeaths certain property to B, “having the fullest confidence 
that he will dispose of it for the benefit of C.” This creates a trust so far 
as regards A and C. 

(b) A bequeaths certain property to B, “hoping he will continue it in 
the family”. This does not create a trust, as the beneficiary is not indi¬ 
cated with reasonable certainty. 


(c) A bequeaths certain property to B, requesting him to distribute 
it amongst such members of C’s family as B should think rnost deserving. 
This does not create a trust, for the beneficiaries are not indicated with 
reasonable certainty. 


(d) A bequeaths certain property to B, desiring him, to divide the 
bulk of it among C’s children. This does not create a trust, for the trust- 
property is not indicated with sufficient certainty. 


(e) A bequeaths a shop and stock-m-trade to B on condition that he 
pays A’s debts and legacy to C. This is a condition, not a trust for A s 
creditors and C. 
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7 Who may create trusts ~A trust may be crcated~ 

(a) by every person competent to contract and, 

(b) with the permission of a principal Civil Court of original juns 
diction, by or on behalf of a minor , 

but subject m each case to the law for the time being m force as to 
the circumstances and extent in and to which the author of the trust may 
dispose of the trust property 

8 Subject of trust —The subject matter of a trust may be property 
transferable to the beneficiary 

It must not he a merely beneficial interest under a subsisting trust 

9 Who may be beneficiary —Every person capable of holding 
property may be a beneficiary 

' Disclaimer by beneficiary —A proposed beneficiary may renounw 
his interest under the trust by disclaimer addressed to the trustee, or b) 
setting up with notice of the trust, a claim inconsistent therewith 

10 Who may be trustee—Every person capable of bolding pt® 
perty may be a trustee, but, where the trust involves the exercise of discre* 
tion, he cannot execute it unless he is competent to contract 

No one bound to accept trust —No one is bound to accept a trust 

Acceptance of trust—Instead of accepting a trust, the 
trustee may, within a reasonable period, disclaim it and such disclaimer sha« 
prevent the trust property from vesting m him 


A disclaimer by one or two or more co trustees vests the trust pro* 
perty m the other or others and makes him or them sole trustee or trustees 
from the date of the creation of the Irost 


Ulusiraiion^ 


(a) A bequeaths certain property to B and C. his executors, as trus 
B and C oro\e A s n>iii Th..- jj acceptance of the trus 


lees for O. B and C prose A s wdl ' Th,s js i 
and B and C hold the propertv in trust for D 


(b) Atransfers certain properly to B in trust to sell it, and to pa) 
out of the proceeds, A s debts B accepts the trusts and sells the propert) 
So far as regards B, a trust of the proceeds is created for A’s creditors 

(c) A bequeaths a lakh of rupees to B upon certain trusts and apP®'°* 
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his executor. B severs the amount from the general assets, and appror 
priates it to the specific purpose. This is an acceptance of the trust. 

Requisites for the creation of & Private Express Trust at a glance 

Sections 4 to 10 lay down the following requisites for creating a 
private express trust. 

/. Author of trust (Settler) (S. 7) 

He must be a person competent to contract and dispose of pro¬ 
perty. 

2. Beneficiary (S. 9} 

He or they must be person or persons capable of holding property 
and reasonably certain. Where there are more beneficiaries 
than one, the author of trust may be one of the beneficiaries, A 
trust would not be created^ if all the beneficiaries decline to 
accept the trust. 

3. A trustee or trustees {S. 10) 

He or they must be persons who can be transferees according to 
law. A trust never fails for want of a trustee. Where the trus¬ 
tees appointed by the author of trust die, disclaim etc. the court 
shall provide a trustee. A minor may be a trustee, but he is not 
a proper trustee. 

4 Subject-matter of trust (S. 8) 

Subject matter of trust may be movable or immovable property 
transferable according to law. It cannot be mere beneficial 
interest, for there cannot be trust upon trust. 

5. Certainties (S. 6) 

(0 Certainty as to intention. 

(ii) Certainty as to beneficiary. 

(Hi) Certainty as to subject-matter of trust. 

A trust which lacks certainty in any one count, will he void for 
vagueness and uncertainty. Intention to create ‘Trust’ riiust be 
indicated with reasonable certainty (i) by words (written or 
spoken) or (ii) by acts (conduct). Beneficiary must be stated 
with reasonable certainty, and so should be the trust-property. 

6. Lawful purpose (S. 4) 

A trust for unlawful purpose is void. 

7. Transfer of the subject-matter of trust (S. 6) 
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Author of the trust shall transfer the subject-matter of trust to 
the trustee In case of motable property, there must be actual 
deli\ery and in case of immovable property there shall be a regif 
tered instrument 


Exceptions 

(i) When an author of the trust is himself to be the trustee, for 
in that case there is a mere change of capacity and conveyance of 
property is deemed by law 
(il) When a trust is created by wdL 


8 Acceptance and Disclaimer {S JO) 

A trust whether inter uvos or bv will can be created without 
notice to or acceptance by the trustee A declaration of trust 
completes the trust qua the author of the trust Trust never fans 
for want of trustee flo one is bound to accept the trust But, 
once It IS accepted, the trustee comes to hold the office of trustee 
and all the duties and liabilities of a trustee devolve upon him 
Acceptance may be express or by conduct Presumption u In 
favour of acceptance If, therefore, a trustee does not intend or 
desire to act as trustee, he should disclaim without unnecessary 
de^ay 


9 Formalities as to writing and registration (S 5) 
Where trust property includes immovable property 
(a) 7 rust must be declared in writing which may be 
(t) a non testamentary instrument 


9r 

(n) a will 

signed In either case by the maker of the trust or trustee 
And 

(b) In case of non testamentary instrument it be registered, 
according to the provisions of the Registration Act 

Where trust property Is only movable property. 

(a) h may be created in the same way as In case of immovable 
properly ' ■' 

Or 

Oral declaration accompanied by transfer of ownership of 
the property to the trustee 


" person has held certain property^ 
writing or re^i 

trotionofthetrust deed and thereby escape the liabilities of a 
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OF THE CREATION OF TRUSTS 

The subject may be discussed under the following heads ; 

I. Parties necessary for the formation of Trust. (S. 3) 

II. Who may create Trust ? (S.7) 

III. Who may be a Beneficiary ? (S.9) 

IV. Who may be a Trustee ? (S.IO) 

V. Subject-matter of Trust. (S.8) 

VI. Lawful purpose. (S.4) 

VII. Certainties of Trust. 

VIII. Acceptance and Disclaimer. 

IX. Trust how made ? 

I. Parties necessary for the Formation of a Trust. (S. 3) 

Three parties are required for the formation of an express private 

trust. 

(1) Author of the trust (Settler) 

(2) The party for whose benefit the property is' placed under trust 
called beneficiary or cestui que trust. 

(3) The person or persons who undertake to hold the property as 
trustee® 


II. Who May Create Trust (S.7) 

Section 7 of the Trusts Act lays down that an express private trust 
may be created— 


(a) by every person who is competent to contract ; and 

(b) by or on behalf of the minor, with the permission of a principal 
Civil Court of original jurisdiction ; 


; Provided, that the power to create trust is su^ect to the law^ fern the 
time being in force as to the circumstances and e 
author of the trust may dispose of the trust-property. 


8. W,,how«.r,doc, ...fall of Th. Coon .hall p,..H= » 

trustee. 
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A trust involves the divesting of ownership of certain property by 
one person and vesting it in some other person for the benefit 
third person It is, therefore, primarily a transfer of property and should 
as such comply with the requirements of a valid contract of transfer ot 
immovable property * A trust would be void m the circumstances in which 
a contract (except for want of consideration) would be void 

The following may create a valid trust — 

(i) Persons competent— 

Author of the trust must be a competent person, sui juris and not 
of unsound mind Section 11 of the Contract Act lays down that, ‘every 
person is competent to contract, who is of the age of majority according 
to the law to which he is subject, and who is of sound mind and is noi 
disqualified from contracting by any law to which he is subject Section i* 
of the same Act purports to lay down that a person of unsound mmd when 
he IS unsound cannot contract The age of majority for raabing 

IS 18 years’^® except in the case of a ward under the Court of Wards Act, 

when the age of majority IS 21 years 

(u) Minors 

A minor may also create a trust with the permission of the District 
Court** or High Court within the presidency towns, provided that the 
minor according to the personal law is capable of disposing property A 
Hindu minor cannot make a will** and as such '“annol create a trust under 
a will A minor cannot himself create a trust He will have to act through 
his guardian The guardian shall have to obtain permission fro® 
District Court to create a trust Since a minor cannot apply to a Coun 
except through a guardian, the Law Commission has suggested the reword 

ing of the sub clause as under 

‘'On behalf of a minor, by his lawful guardian Htih the permission of 
the district court" 

The rule of obtaining permission from the District Court for creating 
a trust on behalf of a minor is meant to safeguard the interests of the minor* 
for otherwise a guardian may waste away minor's property 


9 Section 7 of the Transfer of Properly Act IF82 provides that every person compe 
tent to contract and entitled to transfenble property or authorised to dispose®* 
transferable property not his own is competent to transfer such property either 
wholly or m part and either absolutely or conditionally in the circumstances to 
the extent and in the manner allowed and prescribed by any law for thcliiBe 
being in force. 

10 See Section 3 of the Indian Majonty Act 

11 The Law Commission has in the 17th Report, recommended the subsUtono" 

the w ord District Court for the principal Civil Court of original junsdidi®®- 
12. See Section 59 of the Indiao^ucccssion Act. 1925 
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(iii) Lunatic 

A lunatic can create a ‘trust’ during lucid intervals. _ It may be inter 
vivos or under a will. Law generally presumes sanity, but where lunacy 
has once been established, burden of disproving it lies on the lunatic. 

(iv) A married woman 

A married woman can create a trust to the extent of her power of 
disposal of the subject matter of trust. Thus, a Hindu married woman can 
create a trust regarding her stridhan, it being her absolute property. 

Ill Who may be a Beneficiary— (Section 9) 

Section 9 states that every person capable of holding property may 
be a beneficiary. Ability to be a beneficiary is co-extensive with the capacity 
to hold property. In English law ‘beneficiary’ is termed cestui gue trust 
which means ‘he to whom is the trust.’’ 


The following persons may be beneficiary;— 


(i) An unborn person, provided that the trust does not offend 
against the rule against perpetuities which is applicable to private trusts.^® 

(ii) A child en ventre sa mere. 

(iii) A minor. 


(iv) A married woman. 

(v) An alien but not an enemy alien. 

(vi) A corporation. 

(vii) Author of trust may himself be one of the several beneficiaries 
but he cannot be the sole beneficiary. 

(viii) A trustee may be a beneficiary, provided : 

(a) one or more of the trustees may be among the several beneficia¬ 
ries of the trust ; 

(b) one of the several trustees may be the sole beneficiary of the 

trust; 

(c) the sole trustee of the trust may be one of the several beneficia¬ 
ries of the trust ; 

(d) if there are several trustees of a trust, some of them may be 
among the list of the beneficiaries. 

(e) The sole trustee of a trust cannot be the sole beneficiary of the 
trust for in that case the two capacities absolutely overlap. 

Disclaimer by the Beneficiary 

A beneficiary is not bound to accept the beneficial interest in the 


/'/ 13. D. Basu, A Text Book of Equity, 3rd. Edn., p- 94. 
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trust He can disclaim Notice to the beneficiary or a iccptance of bene 
ficial interest is not the jme qua non of trust If one of the beaeficianw 
disclaims, the trust will be valid to the extent of the interest of other bene 
ficianes Presumption is m favour of the acceptance In case of the sole 
beneficiary, the disclaimer will extinguish the trust The Court unlike the 
trustee is not bound to furnish a beneficiary. 

Restraints on Married Woman 


Where a marned woman professing Hindu or Mohammedan religion 
IS a beneficiary, restraints on alienation of her beneficial interest cannot be 
imposed Under section 10 of the Transfer of Property Act, 1882 , such 
restraints are repugnant to transfer and therefore void But, where a marned 
woman of denominations other than a Hindu or Mohammedan is a bene 
nciary, a restraint on alienation of her beneficial interest during marriage is 
^Jid and binding In England restraints on alienation by a married woman. 

I ^ generally imposed in marriage settlements, but 

Hindu law or Mohammedan law did not countenance such restrictions 
and the same rule has been reiamcd in section 10 of Ihe Transfer of Proper 


IV Who Can be a Trustee—(Section 10; 

ke > 'J States that "Any person capable of holdinp propetty msy 

•'“** involves the essrcisc of discretion, l« 

eannol ejecuto it unless be is competent to contract ” 

hold a trustee depends upon the capacity to 

DtOMded othJrv, ^ ‘'/’""“■/one entitled to hold property unlt“ 

ffimwion S:"t' ^ Article 191(1) (0 of ibr 

Md and disonsV r'^'^ “'Kns shall have the right to acquire 

reJ,tc°ha however, impose reasaaailc 

Sic or for rK , , ^ndamental right m the tntercst of the general 
puwic or for the protection of the interests of any Sthedule Tribe etc 

The CMdd!ons“of'I.™""? •'>' *'“5'ee must he competent to contract 

ContSS Am <*'>«"'" e'Ul'O"* 11 and 12 of 16 = 

nit «>' Trusts Act, imposes this conditioo 

o/draerXn X »>'ioh involves the exerf’ 

nistercd bv PROPfr ’ * has the right to have the trust admf 

Who SI Z thf ?fo"pS ™S 


^ trtxmy. a person having ate 

nlSSut cfS'f"* ''■“>»>>« of the foefiiiary, a penon m 
"'““"'’““'“rehopotso^^ the bene- 

herwise, a married woman and a minor" 
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As the persons mentioned in the Explanation reproduced above are 
not proper persons to be trustees and liable to ‘be removed by the Court, it 
is desirable that such persons should not be appointed as trustees.^* 

Minor, Idiot, Lunatic 


Can a minor, an idiot or a lunatic be appointed as a trustee? In 
the light of section 10 read with section 60 of the Trusts Act, it may be 
said that a minor, an idiot or a lunatic is a competent trustee but not a 
proper trustee. As observed earlier a minor cannot execute a trust involving 
the exercise of discretion and in actual life there can hardly be a trust which 
does not involve the exercise of discretion Practically, therefore, a minor 
will never be appointed as a trustee, in view of this situation, the Indian 
Law Commission has in its 17th Report recommended the amendment of 
section 10. In para 20 of the Report the Commission observes as under : 


“The first paragraph of section 10 consists of two parts. The first part lays down 
that every person capable of holding property may be a trustee. If the section stops 
there, minors, lunatics and people of unsound mind who are not competent to contract 
may also be proper trustees as they are persons capable of holding property. Several 
difficulties will arise if such persons are qualified to be trustees, as the office of a trustee 
requires the exercise of discretion and judgement in various matters relating to the 
administration of the trust. The section, therefore, in the second part proceeds to draw 
a distinction between acts which involve the exercise of discretion and acts which do 
not so involve. In the former case, it is provided that a person who is not competent 
to contract cannot be a trustee. In other cases, it is permissible to have a person who 
is either a minor or an idiot or a lunatic as a trustee. It is very difficult to draw a line 
of distinction between matters of purely ministerial character involving no exercise 

of discretion or judgement and matters which involve exercise of discretion and judge¬ 
ment. Further, a person appointed as trustee has to choose whether to accept or refuse 
to accept the office. This is also an act involving exercise of discretion. Until there 
is a valid acceptance by him, he cannot act. The trust cannot function. To permit, 
therefore, a person incompetent to contract to be » trustee would be to create difficulties 
and deadlock in the administration of trust. In England, by section 20 of the Law of 

Property Act, 1925, it was provided thkt the appointment of an infant to be a trustee in 

relation to any settlement or trust shall be void but without prejudice to the power to 

appoint a new trustee to fill the vacancy. This provision has to be read with section 36 

of the Trustee Act, 1925 which provided the machinery for filling up the vacancy. Lewies 

:»rnnfc trustees. Lunatics or idiots also stand on 
IS strongly against the appointment of lotanis as irusicc* 

the same footing.’*^® 


To avoid the difficulties the Commission has 

person incompetent to contract may be ceases and he accepts 

not be permitted to execute the trust until the disability ceases and lie accepts 


recommended that a 
but he should 


,. . . ... .CUT:.!., r, 78 Also see Muhammad Nasim v. Muhammad 

14 Lewin on Trusts, 15th Edn., p. 28. Also sec 

Ahmad, A. I. R. 1914 Oudh 408. 

15. Lewin on Trusts 15th Edn; p- 29. 

16. 17th Report of the Law Commission, p. 8. 
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the trust The Commission further recommends that section 73 may as 
well be so amended as to authorise the court to appoint another person to 
be a trustee in his place until the disability ceases and he accepts the 
trust 

Married Woman 

There is nothing in Hindu Law or Mohammedan Law prohibiting 
the appointment of a married woman as a trustee, therefore she can be 
appointed as a trustee under the Trusts Act ” 

Alien 

An alien domiciled in India but not an enemy alien can be appointed 
as a trustee However, a person domiciled abroad or a person having an 
interest inconsistent with the beneficiary should not be appointed as trus 
lee as they are not proper trustees 

Corporation 

A corporation may be appointed a trustee, for the word 'person 
in section 7 includes a corporation The old fiction that to repose confi 
dence a conscience is required and as a corporation has no conscience, it 
cannot be appointed as a trustee IS DO longer a good law Under the exist 
iDg law a corporation can be a trustee as well as an author of trust 

Public Servant 

A public servant is a competent trustee Section 22 of the Religions 
Endowments Act, 1863, prohibits the appointment of a public servant at 
a trustee of a mosque, temple or other religious institutions but this dis 
ability does not apply to the private trusts 

Insolvent 

An insolvent person should not be appointed as a trustee (Krishanji 
r Sadasiva) *• However, a person who was solvent at the time of appoint 
ment as a trustee does not automatically cease to be a tnistee on becoming 
insolvent but continues to hold the office of a trustee until removed by the 
court (Saiya Kuikar Datt v Kison Chandro Sinha) 

Author of trust 

An author of trust can himself be one of the several trustees and 


IT D BasuotMeryej MiDora and married women maybe proper trustees if ‘li* 
personal law allows them to be trustees In Hindu and Mohammedan familie** 
a minor son often succeeds to ibe property burdened with the trust for depco* 
dent relations of his father Similarly sometime .t is found that a mamed 

woman is made by her father trustee for herself and her son and daughter’ (Test 

Book of Equity, 3rd Edn p 93) 
tS. A I R 1927 Mad. 249 
19 A. I R. 1954 Cal 432 
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even the sole trustee.-® 

V Subject-matter of Trust-(Section 8) 

Section 8 enacts that the subject matter of the trust must be property 
transferable according to law to the beneficiary. Section 6 of the Trans¬ 
fer of Property Act lays down that every property is transferable except 
that which is made non-transferable by that section or any other statutory 
law or custom. Section 6 makes several properfies absolutely non-trans¬ 
ferable, and some transferable under certain circumstances _ Spes-succes- 
sions, chance of an heir to succeed, mere right to sue, salaries to accrue, 
pensions, public office etc. are non-transferable Right of Easement cannot 
be transferred apart from the dominant heritage. Hindu Law places restric¬ 
tions on the transfer of coparcenary property and the property dedicated 
to religious uses. Mohammedan Law prohibits transfer of wakf proper¬ 
ties. Several local Acts and customs forbid transfer of ancestral land and 
tenancies and tenures. An insolvent cannot transfer his property. 


Actionable claims are transferable, and so is the business and the 
managing agency.®* Trust of immovable or movable property abroad can 
be created provided the trustees are within the jurisdiction of die court. 
Trust of immovable property abroad must be valid according to the law of 
the place where it is situated. (See section 4 Trusts Act.) 

Beneficial Interest Excepted 

Section 8 fortiids the creation of trust upon trust. It lays down that 
the subject-matter of the trust must not be merely beneficial interest under 
a subsisting trust'. According to Indian law, the beneficiary has only 
a‘beneficial interest’or interest of the beneficiary which constitutos the 
rights of the beneficiary against the trustee as the owner of the trust pro¬ 
perty- Since it is not an ownership, the law forbids it to be a subject-matter 
of trust and thereby avoids the complications of trust upon trust. 

In this respect Indian law differs fro® 
connection it will be of interest to know that the 
basin its report turned down the sugpstion to omit 
not be merely beneficial interest under the existing t 
The Commission observes: 

“It is no doubt that in England there can be a trust of an equitable estate or 
chose in action or of a right or obligation under an ordinary legal contract just as 
much as a trust of land. [See the observations of Lord Shaw tn Stpheop S. S. Co. 
V. Dominion Coal Co., (1926).] A. C. 108(124). In India the 

recognised. The Law Commission which considered the Indian Trust Bill, 1879, was n 
in favour of creating trust in respect of beneficial interest of the bene 

being that recognition of such a trustipuld ^®^'°smeSent of Objects and Reasons, 
endorsed by the Govenment as could be seen from 


M. d=a„i,lo. of 'THOShr- In «=.»» 5 of the W" 

SI. J. and K. Trust V. Commissioner Income Tart, A. • • 
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(Gazette of India, 1880 Part V, p 43< ) 


"The Law Commission has a^eed wKh thi 


Tn Pestonji v Jalbhoy**, property given to a person receivable bj her 
on the death of hn mother was held not a beneficial interest and therefore 
a valid trust 


VI Lawful Purpose 

Section 4 says that the purpose of the trust must not be unlawful The 
purpose will be unlawful where— 

(i) it IS forbidden by law, or 

(ii) It would defeat the provisions of any law, or 
(in) It IS fraudulent, or 

C*v) H involves or implies injury to the person or property of another, 
(v) the court regards it as immoral or opposed to public policy 


^ UNLAWFUL PURPOSE is VOID Where trust r 

partly for unlawful purpose and partly for lawful purpose and thet*« 
other, the trust will be valid to ih' 
j'.u P^^Pose Where the two purposes cannot hi 

disintegrated, the whole trust would be held void ** 


unlawful unlawful purpose should be distinguished from a tnisl f®/ 

void, the latter is valid 

the conSdrf’i *"'5 ^eettain property to B in trust fotCa^ 
trasSe 1 '!!' '""Vf" IS Illepal. e i . future co-habitation It! 

“nsiteat,^ revoke the trust for failure« 

policy Thus—" ground that the consideration is against the pubtu 


^ “’"''3’’ Propety to B in trust to apply the profits M * 
eiMle founfiliog, ,0 p, traioed as prostitutes the tiusl Is voul (J31 

smueel™?!, psopeit, to B intrust to employ it lo rarsyiM e" 

Sm»sal»g bnsmess, amt oot ol psoSt. rbeeeof to support A'a ch.ldseo, Ihe trest.. -olie' 

roV a a'” property to B while in insolveot cjrcomslsncei. 1» 

the^CTeditors^of A tn) ^ ** Uectarerl Insolvent the trust is invalid and not bintfier el 


IhL.Report „t the La. Commission, p 8 

■fi 1 V-y m«Bom.« 

"®'^id'.°”’'«'«■= Contract Aa 


^ Sec 


‘raUoD (a) to Section 4 


VL., ...w- »o section 4 

Se«,oil4 


ton 10)1. 
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A private-exprcss-trust created for the following purposes shall be 
void on the ground of unlawfulness. 

(1) A testamentary or non-tes(amentary trust tying up the property 
for a period which offends against the rule of perpetuity®® laid down in 
Section 14 of the Transfer of Property Act, 1882, or section 114 of the 
Succession Act, 1925. 

(2) A testamentary or non-testamentary trust for the benefit of 
unborn persons in violation of the rule laid down in section 13 of the 
Transfer of Property Act, 1882®®, or section 113 of the Indian Succession 
Act, 1925. 

(3) A trust for the accumulation of income not warranted by 
Section 17 of the Transfer of Property Act, 1882, or when made under a 
will, infringes section 117 of the Indian Succession Act, 1925. 

(4) A trust offending against the law of Insolvency or Income Tax 
Laws etc.®® 

(5) A trust tending to general restraint on marriage or encouraging 
divorce or dissolution of marriage or for future illegitimate children. 

(6) A trust which creates estate tail,®* or alters the law of descent 
or succession. 

A private-express trust for the following purposes would be lawful. 

(1) A trust for superstitious purposes. (Rupa Jagat v. Krishanji).®® 

(2) A trust for payment of debts to the creditors of the settler.®® 


28. Section 14 of the Transfer of Property Act lays down : "No transfer of property 
can operate to create an interest which is to take effect after the life-time of one 
or more persons living at the date of such transfer and the minority of some 
person who shall be in existence at the expiration of that period, and to whom, 
if he attains full age, the interest created is to belong. 

Section 114 of the Succession Act, 1925 corresponds to Section 14. 

29. Where on a transfer of property an interest therein is created for the benefit of a 
person not in existence at the date of transfer, subject to a prior interest created 
by the same transfer, the interest created for the benefit of such person shall not 
take effect, unless it extends to the whole of the remaining interest of the trans¬ 
feror in the property- 

30 Elliot, Official Receiver Cuddapda v. Subbia, 50 Mad. 815; Exparte Hillman, In 
Re Pumfrey. (1879) 10 Ch D. 622. 

31. Tagore v. Tagore, (1872) 9 B. L. R. 377. 

32. 9 Bom. 69. (Such trusts are void in England). 

33. See section. 78 illustration (c). Section II (Explanation) Trusts Act, 1882. 
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Effect of a Trust for Unlawful Purpose 

Where a dust is created for an ^ the'panTe's 

purpose, Ihc court Mill neither enforce "‘J.,he^ trust to recover the 
Intended to be benefited nor assist the author “f leading 

estate for the maxim is mdior est condnw ® , ,1,5 credit of 

case Re Great Berltn Steam Baal Co", X placed ^ credit, with 

the company, for the purpose of giving the company a fetitiou 0^^^ 
the understanding that the company was to hold ° t ofX and 

him Some of the amount was withdrawn with the consent 
then the company was wound Up The Court of Appeal re 
the balance of his money 


English 


Vll Certainties of Trust 

Seaion 6 enacts the RULE OF THREE CERTAINTIES of 
law Lord Ungdale in the leading Equity case Knight v K g ^ 
that there is no particular form or expression necessary , mj the 

but three certainties are essential the creation of trusts nameiya;^^ 

words must be so used that on the whole they must be constru^ed i ^ 
tive. (2) the subject matter of the trust must be certain (3) tne ouj 
the persons intended to have the benefit of the trust . . matter 

Briefly, there must be (i) certainty of words (ii) certainty of suoje 
(ill) certainty of objects 

The reason behind the rule of certarnty was given by Lord EW® 
in Morice V Bishop of Durham’* asunder 


■As 111* ihc maxim that the execution of ibe trust shall be under 
the Court, It must be of such a nature that It can be under thxt control so l s 
cnintstinuon can be reviewed by the Court.or if the Itustoe died, the Court * 

execute ihe trust, a trust therefore shall be such which in case of maladmims r 

could bt reformed aod due administration directed aod then unless the subjects an 
objects can be ascertained upon principles familiar in other cases it must be deci e 
the Court can neither reform maladmimstratioo nor direct a due administration 


34 26 Ch 616 

35 <l840)3 Beav 148 Facts of Knight v Knight -A testator devised and beqaw‘he 

real and personal estate to his brother, directing the payment thereout of certain 
legacies and adding, “I trust to the liberaltly of my successors to reward any 
my old servants and tenant* according to their deserts and to their justice 
tinuing the estates in the male soccesslon * Certain persons In the male Im* ® * 
a bill against the brother praying a declaration that he held the real estate 
trust to settle it upon himself for life with remainders to them and their 
successors It was held that the words which were of precatory nature were not 
sufficiently clear to make ft certain that the words were intended to be 
to make It certain what were the interests to be enjoyed by the objects Thebiu 
was accordingly dismissed 

3A (18041 to Ves 522(539) The same has been said in Chottabbal v Janso Chandra 

^ 1 R 1935 P C 97 
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Section 6 embodies the aforesaid rule of CERTAINTIES. It says, 
subject to section 5, a trust is created when the author of trust indicates 
with reasonable certainty by any words or acts— 

(a) an intention on his part to create thereby a trust; 

(b) the purpose of the trust ; 

(c) the beneficiary; 

(d) the trust-property. 

Now we proceed to elucidate these points. 

(a) Certainty of Intention 

Equity looks at the intention rather than the form. No particular 
form or language is prescribed for the creation of trust. What is needed 
is the declaration of an intention to create trust. Manifestation of intention 
is essential. Manifestation means ‘an external expression of intention as 
distinguished from an undisclosed intention.’ The words, oral or written, 
must indicate imperative intention to create trust. Section 5 prescribes 
certain rules of manifestation of intention. It sa\s that trusts inter-vivos 
relating to immovable property shall be in writing and registered. Trusts 
of movable property can be effected by oral declaration accompanied by 
transfer of legal possession to the trustee. 

Declaration of intention connotes that there should be communica¬ 
tion to the trustee or beneficiary or it must come to the knowledge of the 
trustee etc, A trust created by will satisfies these conditions for in a will 
there must necessarily be at least two attesting witnesses. The question of 
determining intention from the words in the instrument of trust, particularly 
wilts, has been difficult for the courts. We may, therefore, note some illus¬ 
trative cases. 

In the following cases, in the absence of contrary intention, trust 
would be held to have been created : 

(1) Where the owner of certain bonds declared that he held th* bonds ‘for the 

benefit of B’ or ‘the use of B’. 

(2) Where the owner of Rajmahal estate, by deed transfers Rajmahal to B and 
*t the same time hands B a letter signed by A, directing B to sell the estate and pay 
the proceeds to C. 

(3) Where the owner of Rajmahal estate, devises it to B, with the declaration, 
in the will, that B shall give the net income thereof to C during C’s life and that on C’s 
death he should convey Rajmahal to D, A trust in favour of C and D is created. 

The test for determining intention is: Do the facts impose an 
obligation upon the trustee ? If so, the trust would be deemed to have been 
'^eated. Recently in the case of Allahabad Bank v Commissioners of Income- 
Tax,®^ the Supreme Court has reiterated that a trust involves imposition of 

' ^2. A. I. R. 1953 Supreme Court 476. 
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an obligation on the trustee Where the alleged deed docs not impose atij 
obligation on the trustee, there cannot be a voluntary trust The Allahabad 
Bank bad floated a scheme for the benefit of the employees of the Bank 
according to which huge sums were transferred to that fund for givtcg 
pensions and other benefits to the employees However, according to the 
scheme the Bank was not bound to pay the pensions It was held that ai 
It was not obligatory upon the Bank to pay the pensions so no trust would 
be deemed to have been created 


In Chambers V Chambers’*, a sole proprietor of the Company open 
ed a separate account in the name of bis wife m Company’s books and 
placed large sums to her credit Interest paid to the wife on aforesaid 
amounts was described as ‘deposits’ or ‘unsecured loans' in the Company's 
books but as a ‘gift’ to the wife in letters issued to the wife by the Company 
It was held on these facts that no trust was constituted in favour of the 
wife 

PRECATORY TRUSTS 


Since no language has ever been prescribed for creating cxpreti 
private trusts, the Courts of Equity in England had quite often to construe 

*** the settlements to dMennine jf a trust had been created 

r.'Ht fntenrioo to create trust from precatory wot® 

author of trust Precatory words mean words indicating* 


confidence and the like The reco® 
Chancellors in Us more parental days shows th*t 


thx. j '•-auvsiivis lu jis mure parcmai oays 

gancrally construed as imperative mamfesiatioB 
frnim - 2 ?,. 1 However, by the end of the last century the 

courts were less inclined to bold precatory words as constituting trust ** 


V.0fd5 


were TRUSTS as precatory woi^ 

tv transfcirerflnH r*^® was that where the pro^ 

tory words '^® '^tended trust were certain the pfco 

modem oonsideced as manifestation of m entton to create trust 
Redeemed to have been created 
c^msSJeesTt^^^^^^ « “^^e out from the cv 


case. "ptcscnlative of the earlier view In 

daughter saying ^ residuary bequest in favour of bis survival 


38 A I R 19 «P c 78 Atso »cc A I R 1915 P C. 168 . and A I R IW M»d 

therel^'’^ * ^** °^ ^*'*'”’ 3 rd Edo.p | 83 J and the eases 


thathUthe^l**^')-’' Kumar. A I H 1959 Punjab S2. vfbere it >** 

atnt Whetht^ "d/Mioi/on of mseaiioQ and not the aeiual intention whirf» dd 

m^Vbana A Tr ‘ ' 

41 <1795) a Vtt 529 
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“...hereby recommending it to such daughter to dispose of the same after her own 
death and the determination of the several trusts aforesaid unto and among the children 
of my said daughter Anne Malin and my nephew John Lowe of Ferry Bridge desiring 
that his reputed daughter Ameba, though born before marriage may be considered as 
one of the children.” 

It was held, as there was a fiduciary power in favour of the children and 
that power was not exercised by the donee, the children took the residue of 
the personal estate in equal shares. 

The change of view of the English courts is indicated in Re. Adams 
and Kenisington Vestry, (1884) 27 Ch. D. 394 (C. A.) and Oldfield, (1904) 

1 Ch. 549 

In Re Adams and Kenisington Vestry, (42). A, by hU will, gave all his real and per¬ 
sonal property to the absolute use of his wife, her heirs, executors, administrators, and 
assigns, in full confidence’ that she will do what is right to the disposal thereof as bet¬ 
ween children either in her lifetime or by will after her decease. It was held by the 

Court of Appeal that the widow took an absolute estate in the property unfettered by 

any trust in favour of the children, for the words ‘in full confidence did not create any 
trust in favour of the children. 

In Re OldfieldW), A gave all her property to her two daughters equally as tenant*- 
in-common for their absolute use and benefit, adding. Miy desire is that each of my said 

two daughters shall during the lifetime of my son pay to him one-third of their respeo- 

tive incomes out of moneys and investments under my will It was held that the daughters 
took absolutely unfetterded by any trust in favour of the son. 

In Re millarns, (44) the testator Williams gave by will his residuary estate to his 
wife 'in full confidence and wished her (i) to keep up a policy of insurance on her own 
Ufe for Pounds 1000 and leave the same by her will to their daughter and also (ii) to leave 
by her will to the daughter Pounds 300 which would by payable te her on testator’s death 
on account of the policy on her own life. It was held in that case that no trust was 
created in favour of the daughter in respect of the policies and the widow took the gift 
of the residuary estate absolutely aud unconditionally. 

In Knight v. Knight^® the precatory words were held not to constitute 
a trust. 

According to the American Restatement of Law, a valid trust would 
not be created in the following cases'*® : 


42. 


43. 

44. 

45. 

46. 


(1887) 27 Ch. 394. 
(1904) 1 Ch. 549. 
(1897) 2 Ch. 12. 


See page — supra 
American Restatement 


of Law of Trusts, VoL 1, Sec. 25; pp. 77 to 79. 
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Illustrations 

(1) Where A bequeathes Ra 10,000 *o B‘desiring that he should useit for such 
purposes as he might think the testator would deem wise In the absence of other 
evidence B is the full owner 

(2) Where A devises and bequeathes all bu property to B ‘hoping he will coou 
nue it in the family In the absence of other evidence B is entitled benedcially to the 
property and does not take it in trust 

(3) A executes a will devising and bequeathing all his property to B, bis wif» 
expressing the wish that she would have it to our two daughters C and D Later a too 
is born to A and B A dies In the absence of other evidence, B is entitled beneficially tc 
the property and does not take it m trust 

(4) A devises and bequeathes all h»s property to B, his wife, "desiring her to givi 
all her estate at her death to my relations’* Since the expression of desire appl>«s 
not only to A’e property, but also to B’s property as to wbich A had no power to 
create a trust, he doe# not presumably intend to create a trust as to hii property In th* 
absence of other evidence. B is entitled bene6etal]y to the property and does not tak« 
It in trust 

(5) A devises and bequeathes all his property to'B* hoping be will let C, have 
a good pan of It In the absence of other evidence, B is entitled beneficially to th« 
property and does not take it in trust 

be disctfssed Indian cases the question of precatory trust came to 


u (» Council casc) IS the leading and 

Sc Lordships that three ccrUintics 

bv hTw.n !« h precatory trusts In this case, the testator gave 

Hdl act ius«v M PJ’operty ‘feeling confident that she 

by be? ^ It same'when ifo longer required 

Wife hence she tnnt words were in the nature of an appeal to the 

wile, hence she took it absolutely and there was no trust 

in a '' Province of Bihar” the words in dispute 

in^ at mesern ‘o time maintamed 

various parts of the conm™ religious and charitable institutions in 

an^who^verbe in ibe^SS^tof ^ 

the provisions of my ^ property cither as my heir or under 

luljons in the manner I am doS^and i ** “"d support such msti 

hereto a scheme givmrthc 

amount which I spend vearlv for institutions aforesaid and th» 

truction 


47 0182)710.321 

48 A I R 1&42 Pat 435 (F B > 
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Illustration (a) to Section 6 

Illustration (a) to section 6 reads : 

"A bequeathes certain property to B, having the fullest confidence that he will 
dispose it for the benefit of C. This creates a trust so far as regards A and C." 

The words used in the illustration are precatory and yet the Legis¬ 
lature has said that these words will constitute a trust. It is doubtful if 
today the courts will in such cases hold that a trust has been created. In 
fact the illustration constitutes what has been termed as precatory trusts i n 
Equity In 1882 when the Indian Trusts Act was enacted, the Courts in 
England leaned towards the recognition of precatory trusts. As observed 
earlier, with the turn of the century in consequence of the fusion of the 
Common Law and Equity, after the passage of the Judicature Act, 1875, 
the tide was against the precatory trusts This illustration may be in con¬ 
sonance with the law and practice of the Equity Courts in England in 1882, 
but not novv.^* 

(b) Certainty as to Purpose 

Purpose of the trust must be indicated with reasonable certainty to 
constitute an express voluntary trust As observed earlier the principle 
underlying the rule of certainty is that the court has to supervise the trust 
and direct its due administration in case of non-execution or mal-execution. 
If the purpose of the trust is not certain it would not be possible for the 
court to execute the trust. An uncertain trust is void. 

The rule of certainty of purpose or object is not as rigidly applied in 
Public Charitable trusts as in the case of Private trusts. Rule of Cypres (as 
nearly as possible) is applied in construing the purpose of the Charitable 
trusts. 

In the Punjab case Shadi Ram v. Ram Kishen®* the object of the trust 
was stated as “advancement of medical aid [to human beings or for other 
charitable purpose in accordance with the absolute discretion of the 
tees ” It was held to be an uncertain object and the trust was declared void. 

That trust money be used ‘for any ceremonial purpose in the family’ 
or for ‘Vanabhojanam Dharman®® are not vague trusts, but a trust tor 
Dharmao Kam®® is void for uncertainty. 

(c) Certainty as to Beneficiary 

It is one of the essentials of a private trust that the persons to be 


49. See the observatins made by D. Bose in Text Book of Equity, 3rd Edn., p. 103. 
' 50- Official Receiver V. Kulandaivetan A- I- R. 1946 Mad 519- 

' 51. Shadi Ram V. Ram Kishan A. I. R. 1948 E P- 49. 

52. Mathusami V. Rayalo; A I. R. 1925 Mad. 689. 

53. Shambali v. Goverdhan, A. I. R. 1925 Sind, 195. 
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;,V'’proSfbSc"nes The fo.lo».ns .H-.rat.ons =.p 
point 

Jllustrations 

c„..n P,on.«, .OB "000.0. bo 

(b) A booueath! com." P'openy lo »• 'O0“"''"« “tbis do” 

(S eiuiist (c)] 


(d) Certainty as to Subject-matter 


Cem.nty as to subject matter means tbat the •'o|‘Ss« 
trust wll be void Thus— 

■Where A. bequeathe certain properly lo B. P”'"”''‘subj'ect men.' 
of.. among C. ch.ldteo the true. .ooM bo .o.d tor uncertainly of 
of true. IS 6 Uluit (dll 

The above illustration is based on the estel' 

Palmer v Simmonds “ In this case a t^lator U);' fS 'f he should di' 
to A for his own use and benefit, m fob confidence that, q p, aodb 
without issue, be will leave the bulk of the ^“'dtesid to^ ''b'’b|! 
eaualW A died wilhout issue and intestate , of A, sbouW 

the residue still in the hands of *c personal representat yes^j A 

be paid to A’s next of km or to B, C, D and certainty, A 

held that as the subject matter had not been ‘^^si^ated w ^ of 

took absolutely and on bis death the property devolved on nis 
km 


In BAai Dau » fl^a/Ga/aft, (55J a Hinda yoder * ****‘1“ 
hu wife He appointed her the sole executoru In these words 1 cob jj., 

owner And as to whatever there may remain after her death my jj,jt til 

raid property lo my daughters in such nanner as she may like ” It j to k*’* 

subject matter of the trust« uncertain and therefore DO trust would be 

l<co created 


54 (lS54)2Ufaw22l 2W R 313 

55 A 1 R 1922 P C. iW 
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In Chamber v. Chambers,{S6) where an account had been opened in the books of 
the company in the name of the wife, but no fund was set aside and appropriated by 
the husband as a fund transferable to the wife of which he was the trustee, it was held 
that the subject-matter of the trust being uncertain no trust was created. 


In re. Universal Mutual Aid <S P. H. Association, (57) a company having one of its 
objects to allocate 30 per cent of monies coming from certificate holders towards 
specified charities, issued donations certificates to subscribers. Certificates were 
accepted by subscribers on condition and with knowledge that 30 percent of 
contribution was to go to charity- A trust in respect of 30 per cent was held to have 
been created. 

In Jang Bahadar v. Rana Uma Nath, (58) the trust deed provided: “If for any 
reason I am not able to deliver possession of village Mithapur to Jang Bahadur, then 
I shall put him in possession of another village having the same amount of profits and 
being similar in quality according to the above mentioned conditions.” It was held 
that there was not any certainty about the trust property. 

In Curtis v. Rippon, (59) the testator appointed his wife guardian of his children, 
and then left all his property to hen "Trusting that she would in fear of God, and 
love to the children committed to her care, make such use of it, as should be for 
her own and the spiritual and temporal good, remembering always, according to the 
circumstances, the Church of God and the poor. The court held that the wife was 
absolutely entitled to the property, since no specific parts of it had been appropriated 
for the children, the Church and the poor. 

In re Biggies, (60) a testatrix gave all her property to daughter, her heirs and 
assigns followed by these words: “And it is my desiie that she allows to A an annuity 
of pounds 25 during her life.” Trust was held void as the subject matter was undefined. 


VIII Acceptance and Disclaimer 

Section 10 lays down that no body is bound to accept the Trust. 
A trust would stand created without notice to or acceptance by fte trustee. 
It is an aphorism that trust never fails for want of trustee. Acceptance 
of trust by the trustee is not the sine qua non of tru . 
respect that ‘trust’ differs from ‘contract . 

Acceptance is, however, necessary to bind a 
of trust. Once a trustee accepts the trust expres y ne?foTn7all the 
said to hold the office of trustee and therefore ^ JJ?! 

duties devolving upon a trustee. He can not resign trustee he 

at his pleasure. If he desires to relinquish the office of the trustee he 


56 A. I. R. 1944 P. C 78. 

57. A. I. R. 1937 Mad. 368. 

58. A. I. R. 1937 Oudh 99. 

59. (1820) 8 Mad. 434. 

60. (1888) 39 Ch. D. 253. 
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shall have to do it according to the procedure laid down in sections 10 to 11 
of the Trusts Act 

Trust how accepted'^ Acceptance may be made in the following 
ways by the trustee — 

(a) By indicating his acceptance by written or spoken words, or 

(b) By conduct 

In other words acceptance may be express or by conduct 
duties amounts to acceptance, so is acquiescence In the an 

evidence to the contrary, acceptance IS presumed to have been ma j 

trustee 


Illustrations 

(1) Where A bequeaths certain properly to B and C, his executors 

trustee* for B B and C prove A's will This is an acceptance of the office o tnis 

(2) A bequeaths a lakh of rupees to B upon certain Inist* and sppoiDt»hi“ 
hisexecu*or B severs a lakh of rupees from the general assets and apprPpoa 

to the tpecifle pnrposes This is an acceptance of tbe trust 

(3) A transfers certain property to B in trust to tell tt and 
proceeds A*8 debts B accepts tbe trust and sells the property So far 
a trust of the proceeds is created for A a creditors 

Disclaimer 

Section 10 provides that instead of accepting the 
intended trustee may within reasonable time disclaim it The w 

disclaimer shall be (hat the intended trustee will not be 
trustee Discliamer must be before the acceptance of the trust ih' 

cannot be disclaimer after acceptance 

Where there are more trustees than one and one or more ofth^ 
intended trustees disclaim, the remaining trustees will be deemed to tiavi 
accepted the trust and the trust property shall ordinarily vest in them 

Where, there IS a sole trustee and he refuses to accept the trust. th« 

settler will be deemed to be trustee and the beneficiary can proceed to nav 
a proper trustee appointed under serction 73 of the Act Section 73 enjoin 
upon the Court to appoint proper trustees in case the trustees disclaim 

There is presumption m favour of the acceptance of the trust 
It IS, therefore, necessary that the intended trustee should disown the trus 
without unreasonable delay. The effect of the disclaimer is that the tru* 
property do« not vest m the trustee and as such he cannot be held gu'l). 
of breach or trust Onus of proving the disclaimer is on the person 

asserts it 
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Can there be partial disclaimer? No, there cannot be disclaimer as to 
part of the property. If a part of the trust is accepted there cannot be 
disclaimer as to the rest. 

(IX) Trust how made 

Section 5 prescribes the mode of making a trust and section 6 
provides that the author of trust shall transfer the subject matter of trust 
to the trustee. Whereas the former section lays down the extrinsic condi¬ 
tions the latter lays down l^the intrinsic conditions necessary for creating a 
valid trust. Section 5(2) states the general rule to which section 6 is an 
exception. Taken together, the two sections lay down the technical forma¬ 
lities regarding writing and registration. 

"Transfer” is defined in section 5 of the Transfer of Property Act, 
1882, as under: 

"Transfer of property means an act by which a living person conveys property, 
in present or in future, to one or more other living persons or to himself, or to himself 
and one or more other living persons and to transfer property is to perform such 
Act." 


The formalities regarding creating a trust are: 


(I) A non-testamentary trust relating to immovable property shall be made 
in writing and registered. 


<2) A testamentary trust shall comply with all the formalities relating to the 
making of a will given in the Indian Succession Act, 1925. It may or may not be 
registered. 

(3) A non-testamentary trust relating to movable property only may be 
made orally accompanied by delivery of possession. 

(4) The instrument of trust must be signed by the author of trust or the 

trustee. 


transfer—W here the document of trust is S^so^^fii 

transfer of property to the trustee is deemed to have P to 

the case of Lnsfers by trust under a will. If he per on 's ‘ntended^to 

be the trustee, disclaims or dies before acceptanre, ---otuts a trustee 
constructive ’trustee, till such time com^S 

Delivery of the property to one of narSes on behalf of the 

with section 6. Transfer can be made to P . .. author of 

trustees. If the trustee disclaims, the trustees Vesting of the 

the trust or his heirs who become constructiv . .' of trust, 

subject matter of trust in the trustee is an hehalf of another 

thus mere fact that a person holds P''oP®^ y. ^ is stated 

will not constitute him a trustee.** Irrespective of what 


61. Khairul Bashir v. Thannu Lai, A. I- R- 1957 All 553. 
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iQ the Registration Act or wrihng^and registerea 

deed eclating to the immovable P‘■?P^^^i^c'g^o^od that trustee has not btw 

If the conveyance IS ineffective only on I ® .c dead or otherwise 

named m the instrument of trust or the j 5 t the same valid 

mSSwe of takms title to *' VS of ttansfer of H= 

Hoivever, where the convejance is not an eneciivc u 
property, a trust would not stand created 


Illustrations 

(ti A. an owner of a * 

for C A makes no delivery of the bond The tiue 

free of trust « 

TO A. aoowoetot haJ®>hal, creates a lii»t of It » fa™"'“ 

„s,Je; ^edeed,.co.w„lle„so<.ee8...eted Mo .ms. is eres.ed 

In Allahabad Bank Ltd v Co.mmiss.oner of Income fas. Wed 

Bengal.” it has been observed 

■•Where s least o( mov.hle 

.tilins snd tegiilered it is not neeeisaiy that movable prcp«» “ 

property to the trustee In other words a wist in "’h'"' " propeitj 

valid inaaeh a case (or the wtiliap and repstralion constlt 
to tfae trustee *' 


In Amarendra v Matnmegan,” the Calcutta High Court observed 

••That unless the trust IS declared by will or the author of *™** 
trustee, there mutt be ttansfer of property to the trustee in order to 
trust If the settler does not do so the court will not perfect an impcr 
bolding it to be a declaration of the trust The rule is that a voluntary . , 

comply with the requuemeDls of sections 5 and 6 and the Court will uotp 
iransfer in favour of a volunteer' 


Vesting of Trust Property 

There IS a distinction between vesting of trust property and 

ment of a trustee Merc appoinlment of a trustee does not 
vesting Unless there js vesting of the trust property in 
title of the trustee to the propmy ts rochoate” However, the 
of section 5 do not apply to the Public or Charitable Trusts wnicn 
governed by Hindu law as modified by statutory law 

\. __ _—-- 

■ "n 

fc7\(t9J2U T R 169(181) 

1 U R-<8Cat9S6. 

InVt Sabins Coregaonkar Senjjt A I R 1937 Bom 375 Sm MnHa’s TraiH^® 
of PfOperty Act, ttnd Edn p 672. 
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Essentials of a Valid Trust under Hindu Law 

In Lalta Parsad v. Brahmanand,®*' the Allahabad High Court laid 
down the following essentials of a Charitable Trust according to the 
principles of Hindu Law;— 

(i) The object or purpose of the trust must be a valid religious 
or charitable purpose according to the rules of Hindu Law. 

(ii) The founder should be capable under Hindu Law of creating 
a trust in respect of the particular purpose and property which is the 
subject-matter of trust. 

(iii) The founder should indicate with sufficient precision the 
purpose of the trust and the property in respect of which it is made and the 
trust must comply with the requirements of law, as regards the form in 
which it is to be made. 

(iv) The trust must not be opposed to the provisions of law for 
the time being in force, an infringement of which makes it void or voidable 
in law,®® 

(v) No document need be executed; no body need accept it, nor is 
It necessary that the religious or charitable purpose should be in existence 
at the time of creation of trust. Thus, where a gift was made to an idol 
and the idol had not come into existence but the possession of the property 
had been given to a pujari, the gift was held to be valid 

Formalities not to effectuate Fraud 

The Indian Law Commission has recommended the amendment 
of section 5 and 6 for the sake of greater clarity, as given in the foot-note 
below.®® 


65. 

66 

67. 

68 . 


A. I K. 1953 All 44y r-j 

See Mukherjee’s Law of Religious and Charitable Trusts, (1952) Edn., p. 52, 

Chatar Bhuj v. Chatar Jii. I L, R. 33 All 253- Bhupati Naih Smnti v. Ram Lai 

Cre!!uonof^trusf-S*^5'' subjeTt^^ provisions of Section 6, a trust is created 

S fhe author of thft^st indicates with reasonable certainty by any words 
or acts ;— 

(a) an intention on his part to create thereby a trust, 

(b) the purpose of the trust; 

(c) the beneficiary; and 

(d) the trust property relation to any properly shall 

Formalities for creating ot trust o i nmvidpfi in this section 

be valid unless created in the manner here-in-after provided in tnis section 

(2) A trust may be declared _ . of trust 

(a) by anon-testamentary instrument in writing signed by the author 

or the trustee and registered; or , -rtrustee 

(b) by the will of the author of the trust or of the trust e transferrins 

(3) A trust in relation to P e^in any manner permitted by law. 

the ownership of the ^ author of trust is himself 

to^^^'truteTtL'^VuTht'on^^^^^^^^ shall "in every case transfer the trust-property 

(5) V°h?;rSn"ofthis section do not apply where they would operate as to 
effectuate a fraud. 
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CHAPTER in 


OF THE DUTIES AND LIABILITIES OF TRUSTEES 


\ I Trustee to execute trust-Thc trustee is bound to 
purpose of the trust, and to obey the direction of the 

given at the time of Its creation, except as modified by the consent 

the beneficiaries being competent to contract 


Where the beneficiary is incompetent to consent, his 
for the purposes of this section, be given by a principal 
original jurisdiction 


consent may, 
Civil Court of 


Nothing in this section 
any direction when to do so 
injurious to the beneficiaries 


shall be deemed lo require a trustee to obey 
would be impracticable, illegal, or maniiestiy 


Explanation—Unless a contrary intcnlioo be expressed, the purpos 
of a trust for the payment of debts shall be deemed to be f 

the debts of the author of the trust existing and recoverable at the date o 
the instrument of trust, or, when such instrument is a will, at 
his death and (b) la the case of debts not bearing interest, to malte suen 
payment without interest 


Iflustrations 

(a) A, a trustee, is simply authorized to sell certain land by public 
auction He cannot sell the land by private contract 

(b) A, a trustee of certain land for X, Y and Z is authorized lo sell 
land to B for a specified sum, X, Y, Z being competent to contract, consent 
that A may sell the land to C for a less sum A may sell the land 
accordingly 

(c^ A, a trustee for B and her children, is directed by the author of 
the trust to lend, on B’s request, trust property to B’s husband C, on the 
secuntj of his bond C becomes insolvent, and B requests A to make the 
loan A may refuse to make it 

13 Trustee to inform himself of state of trust property—A 

trustee IS bound to acquaint himself, as soon as possible, with the natu^re 
and circumstances of the trust property, obtain, where necessary, a transfer 
of trust properlj to himself and (subjccct lo the provisions of the instru 

ment of trust) to get in trust moneys invested on insufficient or hazardous 
security 

Ulustrations 

(a) Tbc, trust property IS a debt outstanding on personal security 
The instrument of trust gives the trustees discretionary power to leave 
the debt so ouUtandmg The trustee's duty is to recover the debt without 
unnecessary delay 
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(b) The trust-property is money in the hands of one of two co- 
trustees. No diseretionary power is given by the instrument of trust. The 
other co-trustee must not allow the former to retain the money for a longer 
period than the circumstances of the case required. 


13. Trustee to protect title to trust-property—A trustee is 
bound to maintain and defend all such suits, and (subject to the provisions 
of the instrument of trust) to take such other steps as, regard being had to 
the nature and amount or value of the trust-property, may be reasonably, 
requisite for the preservation of the trust property and the assertion or 
protection of the title thereto. 


Illustrations 


The trust-property is immovable property which has been given to 
the author of the trust by an unregistered instrument. Subject to the 
provisions of the Indian Registration Act, 1877, the trustee’s duty is to cause 
the instrument to be registered. 

14. Trustee not to set up title adverse to beneficiary—The 
trustee must not, for himself or another, set up or aid any title to the trust- 
property adverse to the interest of the beneficiary. 

15. Care required from trustee—A trustee is bound to deal with 
the trust-property as carefully as a man of ordinary prudence would deal 
with such property if it were his own; and, in the absence of a contract to 
the contrary, a trustee so dealing is not responsible for the loss, destruction, 
or deterioration of the trust-property. 

Illustrations 


(a) A, living in Calcutta, is a trustee for B, living in Bombay. A 

remits trust-funds to B by bills drawn by a person of undoubted credit in 
favour of the trustee as such and payable at Bombay. The bills are dis¬ 
honoured. A is not bound to make good the loss. 

(b) A, a trustee of leasehold property, directs the tenant to pay the 
rents on account of the trust to a banker, B, then in credit. The rents are 
accordingly paid to B, and A leaves the money with B only till wanted. 
Before the money is drawn out, B becomes insolvent. A having had no 
reason to believe that B was in insolvent circumstances, is not bound to 
make good the loss. 

(c) A, trustee of two debts for B, releases one, and compounds the 
other, in good faith, and reasonably believing that it is /or B’s interest to 
do so. A is not bound to make good any loss caused thereby to B. 

(d) A, a trustee, directed to sell the trust-property by auction, sells 

the same but does not advertise the sale, and otherwise fails m reasonable 

diligence in inviting competition. A is bound to make good the loss caused 
thereby to the beneficiary. 
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(e) A, a trustee for B, m execution of his trusts, sells the trust pro 
perty but, for want of due diligence on his part fails to receive part of the 
purchase money A is bound to make good the loss thereby caused to B. 

(0 A, a trustee for B of a policy of insurance, has funds in hand for 
payment of the premiums A neglects to pay the premiums, and the 
policy IS consequentlv forfeited A is bound to make good the loss to B. 

(g) A bequeaths certain moneys to B and C as trustees and authorizes 
them to continue trust-moneys upon the personal security of a certain firm 
ID which A had himself invested them A dies, and a change lakes place 
in the firm B and C must not permit the monevs to remain upon the 
personal security of the new firm 

(h) A, a trustee for B, allows the trust to be executed solely by his 
CO trustee C C misapplies the trust property A is personally answerable 
for the loss resulting to B 

16 Conversion of perishable property—Where the trust IS crea 
ted for the benefit of several persons in succession, and the trust properly is 
of a wasting nature or a future or reversionary interest, the trustee ts bound, 
unless an intention to the contrary may be inferred from the instrument 
of trust, to convert the property into property of a permanent and imme 
diately profitable character 


A bequeaths to Ball his property m trust for C during his life, 
® ^ ^ A’s property consists of three 

>s nothing m A s will to show that he intended 
® *’"'*'*’'* l’‘>“ses, and invest the 

proceeds in accordance with section 20 

bequeaths to B his three leasebold houses m Calcutta and all 

shouM?e m, vV ^ Here an intention that the houses and furniture 
should be enjoyed in speeie appears clearly, and B should not sell them 


than onl ihTm^Jt'e'eif benefie.aries 

tfian one the trustee is bound to be impartial, and must not erecute the 
trust for the advantage of one at the expense of another 

shall hl'^deemJd'Shome the cS'^Mmeorih ‘""'hi" 

and in good faith of such discretiOT sMsorahly 


/f/urrruiton 


specified' mote'of°mvMUng‘*i£’lmrt'°'’?*'rt‘' hetsveen several 

one of these modes The Court niltent’^T f'?’' ^ ‘chooses 

the choice may be to vary ?h°e^'etat"eTgh“'S''B7^ "" 
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18. Trustee to prevent waste.—Where the trust is created for the 
benefit of several persons in succession and one of them is in possession of 
the trust-property, if he commits, or threatens to commit, any act which 
is destructive or permanently injurious thereto, the trustee is bound to take 
measures to prevent such act. 

19. Accounts and information.-A trustee is bound (a) to keep 
clear and accurate accounts of the trust-property, and (b) at all reasonable 
times, at the request of the beneficiary, to furnish him with full and accurate 
information as to the amount and state of the trust-property. 

20. Investment of trust-money.—Where the trust-property consists 
of money, and cannot be applied immediately or at an early date to the 
purposes of the trust, the liustee is bound (subject to any direction con¬ 
tained in the instrument of trust) to invest money on the following securities 
and on no others :— 

(a) in promissory notes, debentures, stock, or other securities of any 
State Government, or of the Central Government, or of the United King¬ 
dom of Great Britain and Ireland ; 

Provided that securities both the principal whereof and the interest 
whereof and the interest whereon shall have been fully and unconditionally 
guaranteed by any such Government, shall be deemed, for the purposes of 
this clause, to be securities of such Government/, 

(b) in bonds, debentures and annuities charged or secured by the 
Parliament of the United Kingdom before the 15th day of August 1947, on 
the revenues of India or of the Federation or of any State : 

Provided that, after the fifteenth day of February, 1916, no money 
shall be invested in any such annuity being a terminable annuity unless a 
sinking fund has been established in connection with such annuity ; but 
nothing in this proviso shall apply to investment made before the date 
aforesaid. 

(bb) in India three and a half per cent stock, India three per cent 
stock, India two and a half per cent stock or any other capital stock which 
•before the 15th day of August 1947 was issued by the Secretary of State for 
India in Council under the authority of an Act of Parliament of the 
United Kingdom and charged on the revenues of India , or which was 
issued by the Secretary of State on behalf of the Governor-General in 
Council under the provisions of Part XIll of the Government of India 
Act, 1935 ; 

(c) in stock of debentures of. or shares in. Railway or other Com¬ 
panies, the interest whereon shall have been guaranteed by the Secretary 
of State for India in Council ; or by the Central Government; or in 
debentures of the Bombay Provincial Co-operative Bank, Limited, the 
interest whereon shall have been guaranteed by the Secretary of State for 
India in Council, or the State Government of Bombay. 

(d) in debentures or other securities for money issued, under the 
authority of any Central or Provincial Act or State Act by or on behalf of 
any municipal body, port trust, or city improvement trust in any Presidency 
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lowo, or in Rangoon Town, or by or on behalf of the trustees of the port 
of Karachi, 

(e) on a first mortgage of immovable property situate in any part of 
the territories in which this Act extends Provided that the property is 
not a leasehold for a terra of years, and that the value of the property 
exceeds by one third, or, if consisting of buildings, exceeds by one half 
the mortgage money , or 

(f) on any other security expressly authorized by the instrument of 
trust, or bj any rule which the High Court may, from time to time, pres 
cnbemthis behalf 

Providedi that, where there IS a person competent to contract and 
entitled in possession to receive the income of the trust property for his 
life, or for any greater estate, no investment on any security mentioned or 
referred to in clauses (d), (e) and (f) shall be made without his consent in 
writing 

lOA Power to purchase redeemable stock at a premium —(1) 
A trustee may invest in any of the secuntics mentioned or referred to in 
section 20 notwithstanding that the same may be redeemable and price 
exceeds the redemption value 

Provided that a trustee may not purchase at a price exceeding its 
redemption value any security mentioned or referred to lo clauses (c) and 
(d) of section 20 which IS liable to be redeemed withm fifteen years of the 
date of purchase at par, or at some other fixed rale, or purchase any such 
security as is mentioned or referred to m the said clauses which is liable 
to be redeemed at par or at some other fixed rate at a price exceeding 
fifteen per cent above par of such other fixed rate 

(2) A trustee may retain until redemption any redeemable stock, fund 
or security which may have beco purchased in accordance with this 
section 

2f. Mortgage of land pledged to Government under Act 
XXXVI of 1871 —Nothing m seaion 20 shall apply to investments made 
before this Act comes into force, or shall be deemed to preclude an invest 
ment on a mortgage of immovable property already pledged as security for 
an advance under the Land Improvement Act, 1871, or 

Deposit m Government Savings Rank - in case the trust money 
does not exceed three thousand rupees a deposit thereof in a Government 
Savings Bank 

22 Sale by trustee directed to sell within specified time — 
Where a trustee, directed to sell wilhm a specified time, extends such time, 
the burden of proving, as between himself and the beneficiary, that ihe latter 
IS not prejudiced by the extension lies upon the trustee unless the extension 
has been authorized by a principal Cml Court of original jurisdiction 
Illustration 

A bequeaths property to B. directiog him with all convenient speed 
and withm five years to sell It, and apply Uic proceeds for the benefit of 
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C. In the exercise of reasonable direction B postpones the sale for six 
years. The sale is not thereby rendered invalid, but C, alleging that he 
has been injured by the postponement, institutes a suit against B to obtain 
compensation. In such suit the burden of proving that C has not been 
injured lies on B. 

23. Liability for breach of trust—Where the trustee commits a 
breach of trust he is liable to make good the loss which the trust-property 
or the_ beneficiary has thereby sustained unless the beneficiary has by 
fraud induced the trustee to commit the breach, or the beneficiary, being 
competent to contract, has himself, without coercion or undue influence 
having been brought to bear on him, concurred in the breach, or subse¬ 
quently acquiesced therein with full knowledge of the facts of the case and 
of his rights as against the trustee. 

A trustee committing a breach of trust is not liable to pay interest 
except in the following cases :— 

(a) where he has actually received interest ; 

(b) where the breach consists in unreasonable delay in paying trust- 
money to the beneficiary; 

(c) where the trustee ouglit to have received interest, but has not 
done so; 

(d) where be may be fairly presumed to have received interest. 

He is liable, in case (a), to account for the interest actually received, 
and, in cases (b), (c) and (d) to account for simple interest at the rate of 
six per cent per annum unless the Court otherwise directs. 

(e) where the breach consists in failure to invest trust-money and to 
accumulate the interest or dividends thereon, he is liable to account for 
compound interest (with half yearly rests) at the same rate. 

(f) where the breach consists in the employment of trust-property or 
the proceeds thereof in trade or business he is liable to account, at the 
option of the beneficiary, either for compound interest (with half-yearly 
rests) at the same rate, or for the net profits made by such employment. 

Illustrations 

(a) A trustee improperly leaves trust-property outstanding and it is 
consequently lost •, he is liable to make good the property lost but he is 
not liable to pay interest thereon. 

(b) A bequeaths a house to B in trust to sell it and pay the proceeds 
to C. B neglects to sell the house for a great length of time whereby the 
house is deteriorated and its market price falls. B is answerable to C for 
the loss. 

(c) A trustee is guilty of reasonable delay in investing trust-money 
in accordance with section 26, or in paying to the beneficiary. The trustee 
is liable to pay interest thereon for the period of the delay. 

(d) The duty of the trustee is to invest trust-money in any pf the 
securities mentioned in section 20, clause (a), (b), (c) or (d) of so doing be 
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retains the none> in his bands He is liable at the option of the bene¬ 
ficiary to be charged either with the amount of the principal inoneN and 
interest or with the amount of such securities as u might have purchased 
with the iTust-monev the investment should have been made, and the 
intermediate dividends and interest thereon 

(e) The instrument oftrust directs the trustee to invest trust money 
either in an^ of such securities or on mortgage of immovable property 
The trustee docs neither He is liable for the principal money and 
interest 

(S) The instrument of trust directs the trustee to invest trust money 
m any of such securities and to accumulate the dividends thereon The 
trustee disregards the direction He is liable, at the option of the benefi 
ciary to be charged either with the amount of the principal money and 
compound inlcrcsl or \v lib the amount of such securities as he might have 
purchased with the trust money when the investment should have been 
made, together with the amount of the accumulation which would have 
arisen from a proper investment of the iniermedtate divider ds 

(g) The trust propertv IS invested m one of the securities mentioned 
in section 20, clause (a), (b), (c) or (d) The trustee sells such security 
for some purpose not authorized by the terms of the instrument of trust 
He ts liable at the option ot the dividends and beneficiary either to replace 
the security with the intermediate interest thereon or to account for the 
proceeds of the sale with interest thereon 

(h) The trust property consists of Und The tiustee sells the land to 
a purchaser for a consideration without notice of the trust TTie trustee 
is liable at the option of the beneficiary, to purchase other land of equal 
value to be settled upon the like trust, or to be charged with the proceeds 
of the sale with interest 

24 No set off allowed to trustee —A trustee who is liable for a 
loss occasioned bv a breach of trust in respect of one portion of the trust 
property cannot set off against his liability a gam which has accrued to 
another portion of the trust property through another and distinct breach 
of trust 

75 Non liability for predecessor's default —Where a trustee 
succeeds another, he is not, as such, liable for the acts or defaults of his 
predecessor 

26 Non liability for co trustee's default —Subject to the provi¬ 
sions of sections 13 and 15, one trustee is not, as such, liable for a breach 
of trust committed by his co trustee 

Provided that m the absence of an express declaration to the contrary 
in the instrument of trust, a trustee is so liable — 

la) where he has delivered trust property to his co trustee without 
scemB to its proper application, 

(b) where he allows his co trustee to receive trust property, fails to 
make due enquiry as to the CO ttustec’s dealings bexewiih or allows bun to 
reiam it longer than the circumstances of the case reasonably require; 
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(c) where he becomes aware of a breach of trust committed or 
intended by his co-trustee, and either actively conceals it or does not 
Within a reasonable time take proper steps to protect the beneficiary’s 
interest. •' 

Joining in receipt for confirmity.—A co-trustee who joins in signing 
a receipt for trust-property and proves that he has not received the same is 
not answerable, by reason of such signature only, for loss or misapplication 
of the property by his co-trustee. 

Illustrations 

A bequeaths certain properly to B and C, and directs them to sell it 
and invest the proceeds for the benefits of D B and C, accordingly sell the 
property, and the purchase money is received by B and retained in his 
hands. C pays no attention to the matter for two years, and then calls on 
B to make the investment, B is unable to do so, becomes insolvent, and the 
purchase money is lost. C may be compelled to make good the amount. 

27. Several liabilities of co-trustees,—Where co-trustees jointly 
commit a breach of trust, or where t ne of them by his neglect enables the 
other to commit a breach of trust, each is liable to the beneficiary for the 
whole of the loss occasioned by such breach. 

Contribution as between co-trustees — But, as between the trustees 
themselves, if one be less guilty than another and has had to refund the 
loss, the former may compel the latter, or his legal representative, to the 
extent of the assets he has received, to make good such loss; and if all be 
equally guilty any one or niore of the trustees who has had to refund the 
loss may compel the others to contribute. 

Nothing in this section shall be deemed to authorize a trustee who 
has been guilty of fraud to institute a suit to compel contribution. 

28. Non-liability of trustee paying without notice of transfer 
by beneficiary.—When any beneficiary’s interest becomes vested in another 
person and the trustee, not having notice of the vesting, pays or delivers 
trust-property to the person who would have been entitled thereto in the 
absence of such vesting, the trustee is not liable for the property so paid or 
delivered. 

29. Liabilityof trustee where beneficiary’s interest is forfeited 
to Government.—When the beneficiary’s interest is forfeited or awarded 
by legal adjudication to Government, the trustee is bound to hold the 
trust-property to the extent of such interest for the benefit of such person 
in such manner as the Government may direct in this behalf. 

30. Indemnity of trustees.—Subject to the provisions of the in¬ 
strument of trust and of sections 23 and 26 trustee shall be respectively 
chargeable only for such moneys, stocks, funds and securities as they 
respectively actually receive and shall not be answerable the one for the 
other of them, not for any banker, broker, or other person in whose hands 
any trust-property may be placed nor for the insufficiency or deficiency of 
any stocks, fund or securities, nor otherwise for involuntary losses. 
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OF THE DUTIES AND LIABILITIES OF TRUSTEES 

For the purpose of discussion. Chapter Hi may be subdivided into 
two subheads (I) Duties of Trustees and (2) Liabilities of Trustees for 
breach of trust 


DUTIES OF TRUSTEES 
(Sections 11 to 23 & 26) 

Posture Duties of Trustees at a glance are 

I. Duty to administer the trust—A trustee ok« fidelity and loyalty 
to the trust and shalU therefore^ execute the trust in accordance m/A the 
directions of the author of the trust (Section IJ) 

2 Duty to acquaint himself of the state of trust-property—On 
assuming office of the trustee. It IS the duty of the trustee to acquaint and 
inform himself of the state of the trust property {Section 12) 

3 Duty to defend and protect title to trust property—(i) A trustee 
is under a duty to defend and protect the title to the trust property He 
should maintain claims and defend actions etc (Section 13) 

{li) A trustee cannot set up hts own title or that of another person 
adrerse to the beneficiary (Section 14) 

4 Duty to exercise reasonable core and skill—A trustee Is bound to 
exercise care and skill of a person of ordinary prudence in executing the 
trust and maintaining the trust property (Section IS) 

5. Duty to deal impartially »»tA beneficiaries—Where there are more 
than one benefieiar), trustee ought to be impartial in his dealings nlth 
them (Section 17) 

6 Duty to present waste and comert perishable trust property into 
property of a permanent nature etc —Where the trust is created for the 
benefit of sereral persons in succession^ a trustee should present the v^astage 
of property and here the trust-property Is of perishable nature, he should 
convert it into a property of permanent and profitable nature (Sections 16 
and 18) 

7. Duty to keep and render accounts—A trustee ts bound to keep 
clear accounts and furnish accurate information in respect of the trust 
finances to the beneficiary on demand (Sectton 19 ) 

8 Duty to imest trust funds m secure and profitable funds—A 
trustee is required to deposit the trust money in authorised and Interest 
bearing securities and deposits {Sections 20, 21, 22) 

9 Duty nlth respect to eo trustee—Where the number of trustees 
ts more than one, it Is the duty of each trustee to administer the trust and 
use reasonable care to prevent a eo trustee from commuting o breach of 
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trust. In case of the breach of trust by a co-trustee, it is his duty to compel 
a co-trustee to redress the breach of trust. (Section 26) 

A contravention or deviation from the aforesaid duties constitutes a 
breach of trust, for which a trustee is personally liable to make good the 
loss to the beneficiary of the trust-property including the payment of loss of 
interest for default in imesting the trust-money (Section 23) 

Sections 11 to 23 contain positive duties of a trustee and sections 45 
to 54 state the negative duties of a trustee. 

DUTIES OF THE TRUSTEE 
(i) Section II. The trustee is to execute the trust 

A trustee is required to administer the trust in accordance with 
the intention of the author of the trust as manifested by the trust deed 
or orally. According to Strahan, it is an absolute duty of a trustee to carry 
out the directions of the settler expressed in the instrument of trust so far as 
such directions can be lawfully carried out- This is, however, a general rule 
only. He is bound to obey the directions of the author of the trust but at 
times, as shall be seen below, he can deviate from the directions. 

The trustee can deviate from the directions of the author of the trust 
in the follow'ing circumstances :— 

(1) When the beneficiaries, if competent to contract, modify the 
directions by common consent. It may be emphasised that a trustee holds 
the trust-estate 'for the benefit’ of the beneficiary. Therefore, the benefi¬ 
ciaries, if of age, can modify the directions. The trust can be modified by 
the common consent of all the beneficiaries. 'Where some of the trustees 
are either minors, idiots or lunatics or such other persons who are 
incompetent to contract, the consent to modify may be given by the princi¬ 
pal Civil Court of original jurisdiction. The court shall give the 
consent provided the modification is in the interest of the persons 
incompetent to contract. The subject of variation of trust is an important 
one and has been discussed under a separate heading. 

Illustration 

A, a trustee of certain land for X, Y and Z is authoiised to sell the land to B 

for a specified sum. X, Y and Z being competent to contract, consent that A may sell 
the land to C for a lets sum A may sell the land accordingly. [Illustration (bl to 
Section 11], 

(2) A trustee is not bound to obey and carry out the directions of 
the author of the trust which are (a) impracticable or (b) illegal or (c) mani¬ 
festly injurious to the beneficiaries. A trustee is to adhere to the terms of 
the trust, in all things, great or small, important and seemingly unimportant. 
Fidelity, loyalty, reasonable diligence and obedience to ti e directions of the 
author of the trust are expected of the trustee and subject to the above staled 
exceptions, the failure to perform this duty is regarded as a breach of trust. 
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Illustrations 

(1) Where, A, a trustee fnr B and her childreo Is directed by the author of trust 
to lend on B’s request, trust-property to B s husband C, on the security of his land and 
0 becomes insolvent, the trustee may retose to swe loan to C. when requested by B 
because it is manifestly injurious to the beneficiaries ((>9) 

(2) Where, a trustee has to pay the debts of the author of the trust, he is not 
to pay the time*barred debts for it would be injurious to the interest of the bene- 
Bciaries (70) 

(3) Where, in a trust for payroeot of debts, creditors arc specified a trustee 
cannot pay the creditors not specified ou: of £race (71) 

But a trustee caonot deviate from the directions in the following 

cases 


(1) 'Where a trustee is directed to set) certain land by public auction, 
he cannot sell the same by private contract 

(2) Where a trustee is authorised to invest trust-money m a parti 
eular security he cannot invest tt in another though permitted by Section 20 

f the Trusts Act 

The duties of the trustees are the rights of the beneilciaries Section 
56 IS the counter part of section 11 It states that the right to specific per 
fotmance and execution of trust IS the primary right of the beneficiary It 
also indicates the nature of the beneficiary’s right The section and the illus 
trations thereunder state that the trustees hold the trust estate/or the benefit 
of the beneficiary and they cun if they are all competent to contract modify 
the trust. Section 78Ca) also indicates that the beneficiaries can by their 
common consent extinguish the trust 

Variation of Trust 

Section 11 envisages that at times there can be variation or modi¬ 
fication of trust The basic concept of the law of Private Trusts is that a 

trustee holds the trust estate for the benefit of the beneficiary and not on 
hts behalf Since the hencQciarjcs are the ultimate owners of the property, 
the !aw recognises their power to exlinguish”* or modify’* the trust provided’ 
they are otherwise competent to contract Where the beneficiaries arc all 
of one mmd and competent, they may vary and modify the trust and the 
trustee is duty-bound to execute the trust in the modified form Thus where 
A, a trustee of certain land for X, Y, and Z i$ authorised to sell the land to 


69 See lllostraiioo (c) section 11 

70 See explanation to secuon 11 

71 Maiiouzzaman Khan Hun , A 1.R 1939 Oudh 161 (Important case) 
72. See illDStration (a) to tor nil 

73 See section 7? (at 

74. Section It Illustration (c) 
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B for a specified sum and X Y, and Z being competent to contract consent 
that A may sell the land to C for a less sum, A may sell the land to C. 
Section 56 para 2 entitles the beneficiary where there is only one and all the 
beneficiaries where there are more than one provided they are of one mind to 
require the trustee to transfer the property to him or them or such other 
persons as he or they may direct. The illustrations appended to section 56 
are instructive. Section 78(a) empowers the beneficiaries to extinguish the 
trust by common consent. 

If all the beneficiaries arc competent to contract the matter does not 
create any difficulty, for they being the beneficiaries are entitled to the pro¬ 
perty and have therefore the power to modify or vary the trust in any manner 
they please. But where some of the beneficiaries are either incompetent 
to contract or unborn persons, the difficulties arise in the matter of varia¬ 
tion. The second paragraph of section 11 provides that consent in such 
cases may be given by a principal civil court of original jurisdiction on 
behalf of the persons who are not capable of contracting. , 

Principles for sanctioning variation 

On what principles shall the Court sanction variation on behalf of 
persons incompetent to contract or unborn persons ? Section 11 is silent 
on the point. In the absence of an express provision in Indian law, 
the Courts have followed the principles enunciated by the Courts of 
Chancery in England. (Rajagopala Grammi v. Baggaimal.^'^) Since in Eng¬ 
land, the subject of the powers of the Court to vary the trust has been, 
particularly in the fifties of this century, a moot point, Indian law 
Commission has after perusal of the English decisions suggested certain 
changes in section 11 of the Indian Trusts Act for the sake of clarity and 
certainty in law. 

English Law 

The history of the English Law m respect of the power of the Court 
to modify the trust has been one of sharp divergence of view. The moot 
point is, whether the Court has unlimited inherent jurisdiction to vary or 
modify the trust where such modification is clearly shown to be for the 
benefit of all persons who are not competent to contract or are unborn 
persons ? 

In New’s’® case it was held that: 

“Where there arises an emergency or a state of circumstances which it may 
reasonably be supposed was not foreseen or anticipated by the author of the trust and 
is unprovided for by the author of the trust in the instrument of trust and which renders 
it undesirable and perhaps even essential, in the interests of the beneficiaries that certain 
acts should be done by the trustees which they themselves have no power to do and to 


75. I.L.R. 56 Mad. 508. 

76. (1901) 2 Ch. 534. Followed in Rajagopala Grammi v. Baggaimal A. 1. K 
1933 Mad 242 (D B.); I.L.R. 56 Mad 508 
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which consent of all the bcneficianea cannot be obtained by reason of somt not beiot 
fui-joris or not yet In existence, the Conn mill cMtciie its senetal administrative juris 
dWioii by lanclioMOS on b.baU of all pamrs iwetesled m Ibose act! btmg dope bj tbc 
ttmstees** 

In RE TELEMACHE’S” case the above principle was approved and 
Romer. L J said 

‘‘New’s case shows how fax the conn wiU go and beyond that bomtit will not 
8o‘ In the same case Cozens Hardy L J observed ‘In my opinion New’s case 
constitutes the high water mark of the ctetcise bv the Court of its extra ordinary juris 
diction iQ relation to trusts** 

In \954. Ihe House of Lords had the occasion to examine the question 
«i the well known case of Chapman v Chapman ’• The Lords were hearing 
an appeal from the decision of the Court of Appeal m the same case ” U 
the words of the Law Commission — 


**A perusal of these two decisions would enable one to assess the extent to 
which the divergence of opinion exists One view is that the jurisdiction is not 
unlimited but IS confined'only to the exceptional cases, the exceptions having been 
enumerated in the judgement of the House of Lords The other view (expressed by 
Denattig L J1 it that if th« proposed modification or variation of trust is bene^cfal to 
(he benefiaarxs who are not ru/jvm the court has the power and duty to approve the 
variation or ntodiGcatioo proposed ’ 

The House of Lords held that the power of the Court to vary or modify the 
ttustwasuotunUmitedbut confined to certam exceptional cases ITbose wctpiional 
cases were enumerated in «he judgemenO The defisjoo of the Lords evoked bitter 
conltovtiiy in EnsUna, in much in Ibal tkn t„r<l Chinccltot hn« to inutn Ibn Li* 
Reform Committee 10 considei whelhir any alteration ii deiirabtcin the powernftbe 
Court to lanelion. .ariaiicn ,e„|emet,t in the Inlereiti of the 

teiebtianes onilei disibi'ity or uobom penonj .iih partieul.r reference to Chapman v 


Tie iJti Reform Committee preretred the disstntmE view of Lord 
was passed This Act has set at rest the conOtct iq England ^ ^ ” 


The Indian Law Commission has also 
be amended to bring the Jaw in line wjth 
amendment is, 


recommended that section 11 
Lnglish. law The suggested 


77 

78 

79 
*0 


11903) 1 Cb 955 
(1934) 1 All ER 79ii. 
(1853) 1 Alt E R ]03 


See mb Report otibe Ind.aa U»Cbmmiiiioo. p 


9 10 
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“Where a beneficiary is incompetent to contract or unborn, the District 
Court mjy, for the purpose of this section, give its approval to any modification, 
provided the Court is of opinion that the modification is or would be for the benefit 
of the beneficiary.”(8l) 

In conclusion, it may be said that the Indian Courts may,>anction 
variation or modification on behalf of persons under disability or unbora 
beneficiaries only if they are satisfied that the sanction will be for the 
advantage and benefit of such persons. The test to be applied shall be the 
same as in the case of sanctioning actions of the guardian on behalf of a 
minor. Section 11 is only an illustrative provision of the powers of the 
Court to give directions etc. to the trustees in respect ^of the dealings with 
the trust-estate. The court has m fact a wide power to [issue directions in 
the over-all interest of the beneficiaries to meet unforeseen situations.®'^ 

(ii) Section 12—Trustee to inform himself of the state of trust- 
property 

It is the positive duty of a trustee to assume charge of the trust- 
estate. As soon as possible, after the assumption of office of trust a 
trustee shall interalia do the following things :— 

(a) He should acquaint himself with the nature and state of the 
trust-property, and 

(b) Reduce into his possession the trust-property, and 

(c) Realize and collect the trust-money invested! in insufficient: or 
hazardous securities and (subject to provisions of trust-deed) invest them 
in secure and profitable securities. 

Principle —The principle underlying the section is that a trustee is 
expected to act as an ‘owner’ as well as in the manner of an agent for the 
beneficiary. He must, therefore, see, what is, where is, and how is the 
trust property. He should look into the documents and papers relating 
to the trust to ascertain all the particulars as to encumbrances and other 
matters affecting the trust. Thus, if trust-property is a debt or chose in 
action which may be reduced into possession, it is the duty of a trustee 
to get it in, and if he neglects to do so and the debt becomes statutorily 
irrecoverable, the trustee would be prima facie guilty of breach of trust. 
(Billing V Brogden)®®. If the trust money is in the hands of one of the 
two co-trustees and no discretionary power is vested by the instrument of 
trust in the trustee to the otherwise, a trustee must not allow the former 
to retain the money for a longer period than the circumstances of the 
case require.®^. 


81. Ibid. 

82. The Law Commission has even recommended the inclusion of a specific S 00 <ion 
on the point after section 34 of the Act. 

83. (1888) 38 Ch. D. 546 Cited by D. Bose in Text Book of Equity, 3rd Edn., p- 162. 

84. See Illustration (b) to section 12 and Section 26 (b) 
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Where a debt is outstanding on personal security and the instrument 
of trust gives the trustee no discretionary power to leave the debt so 
outstanding it is the duty of the trustee to recover the debt without 
unnecessary delay 

Insufficient secunty—ln case of mortgage, a security is regarded 
msufDcieot m the following circumstances 

‘ A spcurity u insufficient unless Ihe value of the mortgaged property exceeds 

by one*thifd or if consisting of buildings, exceeds by one half, the ameunl for the time 

being due on ihe mortgage ' (.Section 66 Transfer of Properly Act) 

A security is said to be hazardous if it is merely personal or of 
doubtful character 

(m) Section 13—Truste to protect title to trust-property 

A trustee is duty bound to protect title to the trust-property It 
includes— 

(0 Duty to maintain and defend suits relating to the trust estate, 
to assert and protect title to the trust properly 

(tl) Duty to take all steps and measures for the protection and 
preservation of the property, which may be reasonable and commensurate 
with the profitable interest of the beneficiaries, keeping id view the nature 
and amount of the property involved 

Where a trustee notices at the tunc of assuming office of trust that the 
trust property includes immovable property which has been obtained by the 
author under an unregistered mslrumcnt, he should (subiect to the 
provisions of the Registration Act) get the instrument registered *• 
Similarlv, he should pet ihai property of the trust insured against fire which 
IS ordinarily got insured by other persons He should put the ornaments 
in safe cusiodj, pay rents charges taxes cesses etc due m respect of the 
trust property The trust money should be deposited m some bank Where 
there arc more truslces ihan one. dutv lo preserve trust estate and saving it 
from loss IS on o//ihe trustees, irre-jpcclive of the fact whether particular 
trustee is managing the ptopetiics at the tune or not 

(iv) Section 14 —Trustee not to setup title adverse to beneficiary 

Section 14 follows from section 13 It embodies a fundamental 
principle of law of private trusts A trustee owes fidelity and loyalty to 
thetrust He cannot therefore set up his own title or that of another 
person to the trust property adversely to the interest of the 
beneficiary He cannot ducctly or mdirectly aid or any title to 
the trust properly against the interest of the beneficiary Setting up or 


gS See ifiusVratinn ta> to sceticn 

86 See illustration lo aection 13 

87 La!‘t Mokan v Kiinorl SSohat, A L R 1949 Cat 2SS (291) 
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aiding title adverse to the beneficiary is against the very concept of the 
duties of a trustee. No person who has accepted the ofiBce of the trustee, 
whether de jure or de facto can be permitted to assert an adverse interest 
injurious to the beneficiaries. Where the author of trust has erroneously 
included any fund or property belonging to the trustee/s, and the trustees 
have assumed office ignorantly, the trustee or trustees aJBfected should first 
seek discharge from the office of the trustee and then claim the property 
in dispute.®® The rule that a trustee cannot be permitted to invoke the 
formal title in him as against his cestui que trust is well-settled rule of 
equity.®® Trustee’s false assertion of title is a sufficient ground for his 
removal from office.®® 


In NARY AN v. GOPAL®^, the Supreme Court observed that a 
trustee must not mix his private property with trust-property, because if he 
does so, he undertakes a heavy burden of proving that any particular 
property is his as distinct from the trust. 

In SRINIWASA v. VENKATA VARDA®®, their Lordships of the 
Privy Council observed that a trustee must assume the validity of the trust. 
If he knows or honestly believes that someone else has a better title to the 
trust-property he ought not accept the trust and if the knowledge comes 
subsequently, he should apply for leave to renounce the office of trust under 
section 46 read with section 71 of the Trusts Act. In the leading English 
case ATTORNEY GENERAL v. MUNRO®®, Knight Bruce V. C. has stated 
the rule thus— 


“Where a person knowingly or expressly acquires the possession of property as 
a trustee or being in possession makes himself expressly and without qualification a 
trustee of it, he cannot be allowed effectively to assert against the trust at least as a 
defendant in a suit seeking the performance ^of the trust any title paramount and 
adverse to the trust which he may himself have. 

A beneficiary may, however, set up his claim to any part of the trust 
property adverse to the trust. 


(V) Section IS— Standard of care required from trustee 

Section 15 is a general section and imposes a general duty whereas 
some other sLions in this chapter impose particular duties. It prescribes 
the standard of care and skill expected of a trustee in the 
of trust. It lays down that a trustee is under a duty to the beneficiary in 


88 . 


89. 


90. 


91. 


92. 


93 . 


/enkanna v. Achanna. A. I. R- 1949 P. C. 61 ; Srinivas Moortby ^-Venkata Varda 
\yyangar, 34 Mad 257 (P. C.) Sheo Prasad Misir v Kanm Bux, A. I. R. 1935 All 
158 ; Asaram v Ludheshwar, A. I- R- 1938 Nag 335 (F. B.) 

Vlirabai v. Annapurnabai, I- L. R. 1954 Nag 400. 

Srinivasa Chariar v. Mudaliar, A. I. R- 1922 P. C. 325. 

\. I. R. I960 S. C. 100. 


45 Mad 565 (P.C.) 

2 De G. and Sm. 163. 
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admiQistering the trust to exercise care and skill as a man of ordinary 
prudence would exercise The measure of prudence required of a trustee 
under this section is regulated by Ihe specific provisions applicable to 
special matters found in other sections of the Act “ Where, in the opinion 
of the Court a trustee appears to have applied the care of an ordinary 
prudent man he is not to be held liable for any loss to the trust estate 

Contract to the Contrary—There can be a contract between the 
trustee and the author of the trust made at the time of accepting the trust that 
the trustee Will exercise greater care and skill, which he possesses, than the 
care of an ordinary prudent man In such a case, the trustee failing to 
exercise the required greater care and skill shall be personally liable for 
loss and damage to the trust estate There cannot be a contract for the 
exercise of case less than that of an ordinary prudent man A trustee is 
liable for the loss resulting from his failure to use the care and skill of a 
man of ordinary prudence, although be may have exercised all the care and 
skill of which he was capable •* But if he possesses care and skill of greater 
degree than that of an ordinary prudent person and exercises only 
the care of an ordinary prudent man, he will not be liable for any 
loss unless there is an express contract to use that greater degree of care 
and skill 

A trustee cannot excuse himself by saying that he bad acted impru 
dently in his own affairs In CLIFFORD v CLIFFORD,*’ Fare Well J t 
said 


I am noi prepared I© say that a trustee has acted honestly and reasonably and 
ought to be excused as a trustee merely on the ground ih ii he has acted in exactly the 

same way v.tih respect to his own properly The f^ct that he has acted with equal 
foolishness in both cases will out justify relief under the statute 


The dicta of Lord Eldon, in Massey v Banner**, that the Court 
does not expect trustees to take more care of the property entrusted to 
them than they would do of their own is no longer good law 

Whether the trustee has acted prudently in the doing of an act 
depends upon the circumstances as they reasonably appear fo him at the time 
MfienAed«ej (fteocf and not at some subsequent time when his conduct is 
called in question** 


94 Tinipjihirayada » Lnkshminarasamnja AI R 1916 Mad S97 

95 Snsh Chandra r Suprarat Chandra, A 1 R. 1940 Cal 337 

96. American Restatement ofthe LasrofTrusU VpI I Section P4 (a) 

97 (1900) 2 Ch 707. 83 L T 160 

98 37E,R 367 

99 Amerlcao Restatement of Law of Tr«ns >ol I, Section t74 (b) 
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Illustration 


A, a trustee of leasehold property, directs the tenant to pay the rents on aecount 
of the trust to a banker B, then in credit. The rents are accordingly pjid to B, and A 
leaves the money with B only till wanted. Before the money is withdrawn out, B 
becomes insolvent. A, having had no reason to believe that B was in insolvent circum¬ 
stances, is not bound to make good the loss(l) But if A, a trustee for B allows the 
trust to be solely executed by his co-trustee, C who misapplies the trust property, A 
is personally answerable for the loss to B.(2) 

For Other illustrations to explain this section see the illustrations 
under section 15. 


If a trustee violates a statutory duty enjoined upon him by the Trusts 
Act, he cannot be said to have acted as a man of ordinary prudence even 
though he may have acted honestly and reasonably. The standard of pru¬ 
dence has to be judged in the background of the provisions of the Act, and 
not with reference to any objective standard. A violation of definite direc¬ 
tion contained in the Act would amount to breach of trust, though the Act 
of the trustee may be honest and reasonable. In Tirupatarayudu v 
Lakshminarasamma^, it was held that where a trustee in violation of 
Section 20 of the Trusts Act made an unauthorised investment, he was not 
absolved from his liability even though he might have acted honestly and 
reasonably.^ The provisions of this section have been extended to all 
types of trust relationships including charitable trusts. 


In R. MATH ALONE V. BOMBAY LIFE ASSURANCE CO.® the 
Supreme Court held that by virtue of the duties imposed on the trustee 

under section 15, a beneficiary should not expect from the trustee that he 

would invest his own money for the sake of ceyfMi que triw/, e. g., or th^e 
purchase of new shares. The Supreme Court further held that if the direc¬ 
tions given to the trustee are of inconclusive nature and legally ineffective, 

a trustee cannot be held liable in damage whatever be h.s attitude towards 

the beneficiary. 

A trustee, express or constructive, should act with due diligence in 

dealing with the trust money. In a J“^hSeine''to The 

Ram.L the defendant undertook to encash a ^ .^JiSt denosited 

plaintiff from his bank without remuneration and the defejidant deposited 
the amount encashed in his own account It was held that the defendant 


1 . 


2 . 


3. 

4. 

5. 


6 . 

7. 


stration (b) to Section 15, 
slration (h) to Section 15. 

R 38 Mad 71. = 1916 Mad 897. (A leading case) 
lay be pointed out that there is a 

ItU and^^rerstnaWy.' There is no similar provision in the Indian law. 
ramania v. Prayag Dossjee. A.L.R. 1917 Mad 355. 

R 1953 S. C. 385 (393)= 1954 S C. R. 117. 
aj Narian v. Han Ram, A. I. R- 1960 Raj 166. 
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was in these circumstances a constructive trustee for the plaintiff and as the 
defendant allowed the money to remain in the bank for unnecessarily 
long period, the defendant would personally be liable to pay the money to 
the beneficiary if the bank in the meanwhile goes into liquidation and sus 
pends payment The trustee is not absolved from hts responsibility even 
if he has taken legal advice 

Duty to Apply Greater Skill Possessed by a Trustee 

According to the American Law “if the trustee has greater skill than 
that of a man of ordinary prudence, he is under a duty to exercise such 
skill as he has” * The Indian Law does not impose this obligation Section 
15 embodies the rules recognised in England from very early times which 
continue to be applied till this day The Law Commission applied its mind 
to the suggestion to add a qualification on the lines of the American Law 
into section 15, but felt that such a step would create complications m 
actual application of the provision as there are no means for determining 
the degrees of skill between persons • 


To sum up, section 15 imposes an obligation on the trustee to exec* 
CISC discretionary pov-ers according to the standard of a person of ordinary 
prudence, neither less nor more This measure of prudence is regulated and 
subicct to other specific statutory directions contained m the Act, e g» 
sections U to 20, 36 and 49 The discretion will also be subject to any direc¬ 
tions expressly made in the instrument of trust, for instance a trustee may 
contract to exercise greater cate and skiU which he has There cannot be 
a contract to abrogate or minimise the standard of care of “ordinary 
prudent man” The discretion cao be regulated and controlled by the 
Court of Competent junsdictiOQ 


(VI) (VII) Sections 16, 17—Duty to convert perishable property 
and duty to be impartial 


Sections \6 and \7 form a group of allied sections and may. 
therefore, be dealt with together Section 17 states the primary duty to be 
impartial m dealing with several beneficiaries Section |6 deals with a 
particular aspect of the same Section n lays down that where there ate 
more beneficiaries than one, the trustee or trustees are bound to act impar¬ 
tially and must not act or execute the trust to the advantage of one at the 
cost of the other The principle underlying this section is that a trustee 
holds the trust property for the benefit of all the beneficiaries Hjj office 
is one of confidence He cannot show favour to one and be hostile to 
another For instance he should not pay one beneficiary before paying 
another It is ms duty to bold scale evenly between the parties having 
an interest in the trust, 


S. American Restatement of Law ofTnuis VoLl.p 44t Sec m 
9 |7ifi Report of the Law Commmion, p 11 
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The second paragraph purports to save the discretionary powers of 
a trustee in respect of dealing with the trust property. As long as the 
trustee exercises his discretionary power ‘‘reasonably and in good faith" 
he would be deemed to have acted impart-ally, even if it results in varying 
the relative rights of the beneficiaries. In such a case the Court will not 
be authorised to control the discretion. Thus, where trustees have a choice 
to invest trust-money in one of the several specified modes, and the trustee 
m good faith chooses one of these modes, the Court will not be justified 
in controlling the discretion, even if it results in varying the relative rights 
of the several beneficiaries.^'' Where property is devised to trustees upon 
“such of the testator’s children and grand-children as the trustee should 
think fit” and the trustee gives alt to one child, the court wilt not interfere 
with the transaction. (VIVIL V. RICH).^' So also the Court will not 
interfere with the power of sale given to a trustee. (THOMAS V. DEER- 
ING).^2 The rule in this section is applicable whether the beneficiaries are 
entitled to interests in the trust property simultaneously or successively. 

Duty to convert perishable trust property 

Section 16 lays down the duties of a trustee when a trust is created 
for the benefit of several persons in succession. It is the duty of the trustee 
to convert the trust property of “ wasting nature” or “ a future and rever¬ 
sionary interest” iuto property of “permanent and immediately profitable 
nature.” The section is meant to provide for the measures to effectuate 
the intention of the author of trust to benefit several beneficiaries in succes¬ 
sion. Where the property is likely to be exhausted or consumed because it 
is of wasting nature etc., it is incumbent upon the trustee to sell the same 
and convert it into a property of permanent and profitable character, e.g., 
money so that the successive beneficiaries may be able to enjoy the benefit 
of the trust Since the object of this section is to carry out the intention 
of the author of trust, the rule of conversion will not be attracted if “an 
intention to the contrary may be inferred from the instrument of trust.” 
Such an intention shall be inferred if the instrument of trust indicates that 
the trust-property be enjoyed in specie by each of the beneficiary. The onus 
of proving this will be upon the trustee, for conversion of the perishable 
property is the primary rule and non-conversion an exception. 

Lease-hold property is the type of property envisaged by this sec¬ 
tion. The two illustrations appended to section 16 relate to lease-hold 
property. So, where A bequeaths to B his property consisting of three 
leasehold houses in trust for C during his life, and on his death for D and 
on his death for E and there is nothing to indicate that the author intends 


10. See illustration to Section 17. 
n. 1 Ch. Case 309. 

12. 1 Kee 729. 

N.B. With a view to improve the drafting, the Law Commission has suggested that this 
section be re-worded as under ; “Where the trustee has a discretionary power, 
nothing in this section shall be deemed to authorise the court to control the 
exercise of such discretion, so long as that discretion is exercised reasonably and 

in good faith.” 
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that the property be enjoyed in specie by the beneficiaries, it is incumbent 

upon the trustee to sell the houses and invest the proceeds in some interest 
bearing security " But if the lease hold property consisting of houses v.as 
bequeathed along mth furniture therein, an inference will be drawn that the 
property IS intended to be enjoyed by the beneficiary in specie and in that 
Mse the leasehold property need not be sold “ 

Howe vs Lord Dartmouth—A leading Equity Case 

This section is based on the leading Equity case, namely Howe v 
Lord Dartmouth ** In this case William Earl of Strafford, by his will gave 
to his wife, Anne, all h s personal and landed property for life, subject to 
the payments of debts and legacies which he had bestowed and after her 
(wife) death to his sister Lady Anne Coodly, for her life, and after her to 
the eldest son of George Byny The testator died and his wife also died in 
his life time Lady Anne filed a bill for an account of the personal estate 
etc The following principles were laid down in this authority 

“That whenever there is a general bequest of properly of a wasting nature, such 
as long annuities or lease holds, to several rersoos in succession, the general rule is tha> 
It should be forthwith considered and laid out in permanent securities and again, the 
rev eniooary property or property the enjoyment of which is not to commence until a 
future lime or until the happening of a cooiingeocy ought to be similarly converted 

The rule proceeds upon the concept that the testator has intended the 
enjoyment of perishable property by different persons in succession and this 
can only be accomplished by means of a sale 

Limitations on the rule of comersion 


The rule of conversion of property does not apply in the following 

cases— 

(a) Where there is express or necessarily implied intention of the 
author of the trust that the trust property be enjoyed in specie bv the bene 
fictancs (See illustration (b) to S 16) ' 


(b) The rule IS confined to residuary personal estate settled by will, 
with regard to which the testator cannot be presumed to foresee its nature 

It seems that in case of setllemcnis inter vivos the property of the trust 
even of perishable nature will be enjoyed by the beneficiary in specie 

In Halsbury s Laws of England the law regarding the duty of the 
vruslec to convert perishable property into one of permanent and profitable 

character has been admirably summed upas under — 


See illbviration (a) to section 16 
See illustration (bl lo seaion 16 

(18021 7 Ve» 137. I Wh & Tu. L a (9ih Edn) 6a 
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“It IS the duly of a trustee to sell and conveit the trust property: (1) where 
ihe instrument of trust directs that it shall be sold and converted (2) Where the 
property consists of hazardous or unauthorised investment and (3) Where the property 
cannot be held to the advantage of beneficiaries for life and in remainder, whether by 
reason of its being of a wasting n 'lure or of its being in reversion and not yielding a 
present income, unless the instrument creating the trust expressly or by implication 
requires or authorises abstention from sale or conversion. Where there is a discretion 
as to conversion, the court cannot interfere if the discretion has been reasonably and 
in pood faith exercised ”(16) 

(VUl) Section 18 —Duty to prevent waste 

A trustee is under an obligation to prevent waste of trust property. 
In particular, it lays down that where a trust exists for the benefit of several 
persons in succession and the trust-property is in the possession of any one 
of ihe beneficiaries, he should take possession of the propertj. If the bene- 
ficiary-in-possecsion commits or threatens to commit any act which is 
destructive or permanently injurious thereto, the trustee should take steps, 
legal or otherwise, to prevent the waste. This duty is to be performed 
whatever the nature of the trust property- The duty cast by this section 
follows from the very nature of trust; a successive trust can be truly exe¬ 
cuted only if the trustee prevents the wastage of property in the hands of 
any beneficiary. Such a danger is envisaged when the property is held by 
life-interest holders, for they have not a permanent interest in the beneficial 
enjoyment of the property The duty of preserving the property and saving 
it from loss is on all the trustees irrespective of the fact whether a particular 
trustee is managing the property at the time or not.*^ 

(IX) Section 19—Duty to keep accounts and furnish information 

It is the duty of a trustee to keep clear and accurate accounts of the 
trust-estate duly vouched and to furnish the same to the beneficiary when 
asked by him. A trustee is bound to inform the beneficiary about the 
amount and state of the trust property. The basis of this duty is the fact 
that a trustee holds trust property “for the benefit of the beneficiary and 
as such is in a position similar to an agent of the principal. Sections 55 
and 57 state the same thing from the angle of a beneficiary. A beneficiary 
has, subject to the provisions of the instrument of trust, a right to the rents 
and profits of the trust property. He has also the right to inspect and take 
accounts of the trust. 

On analysing this section, we notice that the duty of a trustee is three¬ 
fold 

(i) He is to keep accounts; 

(ii) He is bound to deliver accounts; 

(iii) He may be required to vouch the accounts. 


16. Halsbury’s Laws of England, Vol. XXXIII, p. 231. 
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DifTerent considerations apply m all the three above stated cases 
The dutv to keep accounts is an essential duty A trustee must keep accounts 
so as to be m readiness to deliver proper accounts if asked by the bene¬ 
ficiary {Cr S 57) He cannot escape this liability on the ground that 
he is an illiterate person He ought to employ an agent to keep accounts, 
at the cost of the trust As to the duly to deliver accounts, different con¬ 
siderations apply A trustee is not bound to deliver the accounts if the 
same are lengthy and cannot be rendered without incurring expenses unless 
the expenses arc guaranteed by the beneficiary A beneficiary is entitled to 
have the copy of the accounts but at his own expense He may inspect the 
accounts personally or through his authorised agent All expenses in this 
regard will be borne by the beneficiary or debited to his account The duty 
to vouch the accounts does not arise till after the accounts have been deli¬ 
vered 


Section 35 mav as well be noticed m this connection It says, after 
the duties of a trustee arc completed, he is entitled to have the accounts of 
the administration of the trust property examined and settled He may get 
a no demand chit from the beneficiary after the setilemeat of accounts A 
trustee must keep, clear and separate accounts in respect of trust property 
and should not mix private property with trust property, jf he does so. he 
undertakes a heavy burden to prove that any particular property is bis, as 
distinct from trust 


(X) Section 20,2QA and 21—Investment of Trust Money 

Section 20 enumerates the various funds and securities wherein a 
trustee ought to invest trust money A long list has been given The object 
15 to prescribe the securities which arc regarded safe On the one hand it 
■would save the trustee from liability for loss in the event of any security 
being lost, on the other it would fetch interest for the trust estate 


Princtple—Thc principle uoderl>jng section 20 is to make the trust 
fund productive to the beneficiary and at the same time help the nation It is 
said that the industrial development in England is partially due to the 
availability of trust funds for joint stock concerns A trustee is not allowed 
the same discretion in investing the trust moneys as a person sui juris deal¬ 
ing with his ov\ n estate Section 20 imposes a statutory duty upon the 
trustee In Tirupatirayodu v Lakshminarasmma«, it was held that an 
investment of trust money m an unauthorised security shall constitute a 
violation of the duty and render the trustee personally liable 


A perusal of the securities listed m section 20 shows that most of the 
securities have become outmoded The Indian Law Commission has 
suggested that outmoded sccuntics be omitted They have further iccom 
mended that existing Government securities and public securities may be 
included m the section and for that purpose the Bombay Public Trusts Act 


17 La\ii Mohao r KisVion Mobaa A 1 R l949Ca)28S 

18 Naryanr Gopal AIR l9eOS C 100(114) 

19 iUR 38Ma<17I •«AL.R.1916Maa 897 



The Law Review 


257 


1950 may be generally kept m view. It is better not to enumerate parti- 
cular securities but to give a general definition of all categories of securities 
which aie in vogue in the market.-® 

Section 20 (A) deals with a small point namely the power to purchase 
redeemable stock at a premium. The scope and limitations on this power 
are stated in the section. 

Section 21 allows deposit of a sum upto Rs. 3,000 in Government 
Savings Bank. It also saves the investments made before the enforcement 
of the Act. Further it saves the investment on a mortgage of immovable 
property already pledged as security for an advance under the Land 
Improvement Act, 1883. Such an investment is in fact a second mortgage 
and as such risky for the security may be insufficient. The Law Commis¬ 
sion has rightly recommended the exclusion of this type of investment 
The forms of investment mentioned in S. 20 are restricted only to private 
trusts and do not necessarily exhaust the modes of investment permissible 
in the case of charitable trusts.-- Trustees incharge of trust properties 
should not keep cash in their own hands which are not necessary for 
immediate expenses but invest the same in approved securities, a list of 
which is given in every legislation on the subject of trusF®. 

(XI) Section 22. Sale of Trust-property within specified time 

This section speaks about a specific duty viz, the duty to sell trust- 
property, movable or immovable or securities, within the specified time, 
where there are express directions on the point in the instrument of trust. 
The time has been made prima facie the essence of the obligation between 
the ‘trustee and the beneficiary’. The sale will be ,valid and binding upon 
the beneficiary even if made after the specified time, but the beneficiary 
may recover damages, if any, from the trustee, resulting from the delay in 
selling the property. The obligation is not absolute. The trustee may in 
his discretion wait for a suitable time to sell the property. If he does so, 

and the loss results, he can be absolved of the loss if he can 

show that he acted honestly and reasonably in the interest of the 
beneficiary. Onus in such cases lies upon the trustee. But where 
the trustee has obtained extension of time from the Court, he is not 
to explain the loss and no action lies against him. In Harden v. Kent^'*, 
a testator left money to be invested in speculative securities and 
the executors waited for twelve months, by which time the value of the 

securities was reduced. It was pleaded that they bona fide and honestly 

waited expecting a rise in the value- It was held that the act of the trustees 
was honest and bona fide, as such they were not liable for the loss. 


20. See 17th Report of the Law Commission, p. 12. 

21. The Indian Law Commission has in 17th Report, vide page 35, recommended 
that a saving provision to retain investments which have ceased to he authorised 
may be added on the lines of section 4 of the (English) Trustees Act, 1925* The 
proposed section is : “A trustee shall not be liable for a branch of trust by reason 
only of his continuing to hold an investment which has ceased to be an investment 
authorised by the instrument of trust or by the general law. 

22. Subramania v. Prnyag Dossjee, A.I.R. 1917 Mad. 355. 

23. Rati Lai v. State of Bombay A.LR. 1954 S.C. 388. 

24. L.R. 5 Ch. D. 600; See also Re Chapman, (1896) 2 Ch. 763 (C.A.) 
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LIABILITY OF TRUSTEE FOR BREACH OF TRUST 
(Sections 23 to 30) 

Having discussed the duties of a trustee contained m sections II to 22, 
we pass on to sections 23 to 30 which speak about the‘Liability of Trustee 
for Breach of Trust’ Before discussing the subject in detail, the gist of 
sections 23 to 30 may be stated 

LIABILITY OF A TRUSTEE FOR BREACH OF TRUST 
AT A GLANCE 


1 A breach of any duty imposed on a trustee, as such, by any law 
for the time being in force, ts called a **breach of trust" (See section 3) 
Duties may be imposed upon a trustee by an instrument of trust the Trusts 
Act and the general law 

2 A trustee guilty of ‘breach of trust' is liable to make good the 
loss which the trust property or the beneficiary has thereby sustained 
(Section 23 ) 

3 Loss does not ordinarily include payment of interest on the funds 
Involved in the breach of trust Section 23 enumerates some exceptional 
circumstances when trustee may as well be liable to pay interest These 
circumstances are where the trustee has actually recei\ed, or ought to 
ha\e received or presumed to have received interest He ts also liable to 
pay interest where the breach consists in unreasonable delay in pacing 
trust money to the beneficiary or non investment of ttusi fund or dereliction 
in collecting interest or misusing the trust money for private business or 
trade (Section 23) 

4 A trustee who is liable for loss occasioned by a breach of trust with 
respect to one portion of the trust property cannot reduce the amount of his 
liability by deducting the amount of gain which has accrued wuh respect to 
another part of the trust properly through another and distinct breach of 
trust (Section 24) 


5 A trustee Is not liable for the defaults of his predecessor but if he 
neglects to take notice of the defaults and rectify the same as far as possi 
ble, he becomes liable for loss on the ground of fading to administer the trust 
properl} (Section 25 read with section 12) 


6 A trustee is not liable for toss, if In the absence of notice of 
vesting of beneficiary s interest tn another person, he makes payment or 
^^t)%d ^(Secnon28) mAo but for the vesting would have been 


. ^ liable for involuntary losses, or the 

losses due to the faults of bankers, brokers or other custodians of trust- 
been chosen carefully and are of good 
repute Similarly a trustee if not otherwise negligent, is not liable for the 
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insufficiency or deficiency of any stocks, funds or securities or otherwise 
involuntary losses, (Section 30) 

8. Without prejudice to the liability under section 23 or 26 etc. where, 
there are more than one trustees, a trustee is liable only for such stocks, 
funds and securities as he actually receives. 

9. One trustee is not. as such, liable for a breach of trust by a co¬ 
trustee i., e., a trustee is not vicariously liable. But a trustee is liable for the 
acts of a co-trustee which constitute dereliction of his duty to administer the 
trust. For instance, if he neglects to see to proper application of the 
property in the hands of the co-trustee or allows the co-trustee to retain 
the property for an unnecessarily lorn: period or does not knowingly 
take appropriate measures to prevent breach of trust by a co-trustee. 

(Section 26) 

10. Where several trustees are liable for a breach of trust committed 
by them jointly or for a breach of trust committed by one of them for 
which the others are liable, they are jointly and severally liable to the 
beneficiary. (Section 27) Except, when the plaintiff trustee is himself 
guilty of fraud, he can sue the other defaulting trustees for contribution. 

11. A trustee is liable to hold that much interest of the beneficiary as 
been forfeited or awarded by legal adjudication to the Government'for the 
benefit of the Government or the person declared entitled to it. (Section 
29) 


12. A beneficiary loses the right to recover loss from the trustee for 
the breach of trust in the following cases : 

(/) Where the beneficiary by fraud induces the trustee to commit the 
breach of trust. 

(ii) Where the beneficiary, who is competent to contract, without 
coercion or undue influence having been brought to bear upon him (a) 
concurs in the breach or (b) subsequent to the breach acquiesces therein with 
full knowledge of his rights against the trustee. 

Liabilities of Trustee for Breach of Trust 
(Sections 23 to 30) 

Liabilities of a trustee for breach of trust may be discussed under the 
following sub-heads:— 

(A) Liability for breach of Trust. (Section 23) 

(B) Liability for interest. (Section 23) 

(C) Balancing losses against gains. (Section 24) 

(D) Non-liability for defaults of predecessor. (Section 25) 

(E) Non-liability of trustee for making payments without notice 

of transfer. (Section 28) 
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(F) Liability of trustee where beoeficiary’s interest is forfeited to 

the Government (Section 29) 

(G) Non-liability for involuntary losses (Section 30) 

(H) Non-liability for co trustee’s default (Section 26) 

(I) Liability of a co trustee for joint breach of trust, and coutri 

button between co trustees (Section 27) 

(J) Remedies of beneficiary when barred (Section 23) 

Section 23—Liability for breach of trust 

Section 23 states that a tnmee IS liflWc to mafcc good the loss which 
the trust-property or the beneficiary sustains as a result of the breach oi 
trust by the trustee 

What IS breach of trusft Section 3 defines ‘breach of trust’ as under— 

"Abteachot duty vmpoiftdoa altusiee. wsueh, by any law for the lime being 
IQ force. IS called a breach of trust ” 

Sections U to 22 contain patliculat duties of a trustee Briefly 
speaking, a of a trustee IS an obligation the failure lo fulfil which 

will expose the trustee to legal liability for breach of trust *• “A breach of 
trust consists in some improper act, neglect, default or omission of a trustee 
m respect of the trust property or of a beneficiary’s interest in it” 
(Keeton) The violation of any duty imposed under sections 11 to 22, 
and 46 to 55 of the Trusts Act or the instrument of trust or anv other law 
for the time being in force renders a trustee liable to recoup the loss to the 
beneficiary 

Section 23 is an enabling section and does not prevent the bena 
ficiary to pursue any other remedy available lo him to redress the adverse 
effects of the breach of trust by a trustee A trustee is liable under this 
section both for active and passive breaches of trust To buy the trust 
property on his (trustee) own account, to mix the trust properly wilh his 
own, or to pay time-barred debts are the instances of active breaches of 
trust for which a trustee may be liable Non-convcrsion of the trust pro 
perty directed to be converted or non accumulation of the income for the 
benefit of the person ultimately entitled are instances of passive breach for 
which a trustee may be liable to recoup the loss A trustee is liable fora 
breach of trust, whether or not he has derived any benefit from ujg breach 
A trustee is liable for the breach of trust by a co trustee rendered possible 
by the trustees’breach of trust or of an agent to whom the trustee bas 
improperly delegated the power to administer the trust 

"The following statement by Lewm expresses the principle underlying 
section 23— 


23 Sectiooi II to 22 cootam wbat are called positive duties and Section* 46 to 53 
cegaltve duties 

26 RetetlGD Basu.TcalBoolt rfEcjuiiy.JrdEda.. p 196 
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To awarding compensation to the cestui que trust against the trustee the 
Court pays no regard to the circumstances whether the trustee derived any actual 
advantage or not, but proceeds upon the principle that the trustee, who deviates from 
the line of his duty, is under an obligation to make good the loss to the cestui que- 
trust; if a trustee is guilty of misconduct and loss follows, the Court does not acquit 
him because the loss was more immediately caused by some event wholly beyond the 
control of the trustee, such a' fire, lightning, or other accident, or because of conduct 
in the nature of contributory negligence on the part of the cestui que trust.(27) 

Aggarwala puts it thus; 

“A trustee is liable for a breach of trust, even though there was no considera¬ 
tion and the trustee himself is the author of the trust. And if any person assumes to 
act as a trustee and in so doing injures the trust-fund, he will be responsible, though 
he was never properly appointed. Where a person though not appointed as a trustee 
by the founder of an endowment, takes charge of endowment and manages if as trust- 
property, he makes himself constructive trustee or a trustee de son tort and is liable, as 
such, to the beneficiaries ’* 128 ) 

The American Restatement of Law on the point is as under: 

If the trustee commits a breach of trust, he is chargeable with— 

(a) any loss or depreciation in value of the trust estate resulting from 
the breach of trust; or 

(b) any profit made by him through the breach of trust; or 

(c) any profit which would have accrued to the trust-estate if there 
had been no breach of trust.^' 


Illustrations 

A trustee may be liable for the loss etc in the following cases: 

(1) Where a trustee i/nproper/y leaves trust property outstanding, and it is 
consequently lost, he is liable to make good the property Inst, but he is not liable to 
pay the interest thereon Here the fault is negligence in the execution of tmst.iSO) 

(21 Where A, bequeaths a house to B in trust with the directions to sell it and 
pay the proceeds to C and B neglects to sell the house for a great length of time, as a 
result of which the house deteriorates and its market value falls, B would become ans¬ 
werable to C for the loss. Here the breach consists in inordinate delay in selling the 
house and contravention of section 15 of the Trusts Act. (31) 


27. See Lewin On Trusts. I5th. Edn. , p 746. ( Foot notes omitted.) 

28. O'P. Aggarwala, Law of Trusts, 1961 Edn. , p. 338 

29. American Restatement of Law of Trusts, Vol. I, p. 553. 

30 and 31 Illustrations (a) and (b) to section 23 Trusts Act. 
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(3) A ua trustee of (0 000 dollars lo cash As a result of his negligence the 
money is stolen A is liable for 10 000 dollars (32) 

(4) A IS trustee of a claim which he can collect in full He negligently fails 
to take steps to collect the claim with the result that It IS barred by Statute of Limita* 
tions A IS liable for the amount of the claim (33; 

(5) A IS trustee of a house to breach of trust he fails to insure the house 
against fire The house is burnt A is luble for the loss (34) 

For more illustrations reference may be made to the illustrations given under 
section 23 of the Trusts Act and the Amcncao Restatement of Law of Trusts, Vol 1. 
p 553 


Extent and nature of the liability 

The liability of the trustee who IS guilty of breach of trust is perso 
nal Where the breach has been committed by several trustees jointly, the 
liability to make good the toss to the beneficiary or the trust estate is joint 
and several After the death of the defaulting trustee his estate becomes 
liable A beneficiary can follow the trust property in its original form or 
converted form as long as it is traceable m the hands of third persons 
except bonafide transferees with consideration without notice of the breach 
of trust ** The civil liability is in addition to criminal liability, if any, under 
Sections 405, and 406 of the Indian Penal Code for Criminal Breach of 
Trust *• The two actions can proceed simultaneously and without prejudice 
to each other 


Power of the Court to relieve trustee from the consequences of 

breach of trust 

Is the Court empowered to relieve a trustee of the consequences of 
the breach of trust when he has furnished the Court information that he 
acted in the matter HONESTLY and REASONABLY ? The Indian law 
so far. docs not empower ibc Court to do so On th-s principle the Madras 

High Court in TIRUPATIRYUDU V LAKSHMINARASAMMA” held 
that a trustee making unauthorised investments in violation of the provjs 
ions of section 20 of the Trusts Act, 18S2. would not be absolved from his 
liability even though he might have acted honestly and reasonably The 
English law on the point is diffcrem There the Court has the power to 


32 33,34 Am Restalcmeni of Law of Trusts Vot 1 p 354 55s 

35 See sections t,3 64 etc. of the Indian Trusts Act 

36 If a inistee d.shoncsUy miiappropnatcs or converts trust property to his own use 
uri.shonesil, uses or disposes otihat reopen, .n v.nlancn of any direction ot 
las. prrscnbms ihe mode, ,n sehicn such „ ,o be dischaeped, or of anytec" 

eonieac, eep,«. or implied sshirt be has oiade louch.np Ihe d,.chargeTtsu'h 
leuse or .ilfnlly snlTcrs an, olber person so to do. he eomm.l, criminal brMcb jt 
iml (Section SOS Indian Penal Code, aod liable lo be pnmshed sInrfmBrP 

sonment of cither description for a term, which iaavc»f..nrf .k 
with fine or with both. (Section 4061 P ^ ^ 

37 3S Mid HAIR 1916 Mad i97 
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relieve trustee from the consequences of the breach of trust if it is proved 
to the satisfaction of the Court that the acieA honestly and reason¬ 

ably.^^ 


Liability for Interest 

general rule is that a trustee committing breach of trust is not 
liable to pay interest However, there are some exceptions to the general 


Exceptions 

(i) The trustee is chargeable with anv interest actually received by 
him on trust funds although the amount received is greater than the legal 
rate of 6% or the current rate of return on trust investments. [Section 
23(a) ] 

(ii) The trustee is chargeable with interest by way of loss, where he 
ouzlu to have received interest but has not done so, or where he is fairly 
presumed to have received interest, or where there is unreasonable delay 
in paying trust money to the beneficiary. The interest payable is simple 
interest at the legal rate, i.e., 6% per annum, unless the Court otherwise 
directs. [Section 23(b)(c)(d)] Thus, where a trustee is guilty of unreason¬ 
able delay in investing trust money or paying it to the beneficiary, he is 
liable to pay interest at six per cent per annum for the period of delay.®® 


38. See Lewin on Trusts, 15th Edn., p 742. 

Section 61 of the Trustees Act, 1925 (S. 3 of the Judicial Trustees Act, 1896, 
‘ re-enacted) runs as under ; 

“If it appears to the Court that a trustee, whether appointed by the Court or 
otherwise, is or may be personally liable for any breach of trust, whether the 
transaction alleged to be a breach of trust occurred before or after the com¬ 
mencement of this Act. but has acted honestly and reasonably, and ought fairly 
to be excused for the breach of trust and for omitting to obtain the 
directions of the Court in the matter in which he committed such breach, then 
the Court may relieve him either wholly or partly from personal liability for the 
same.’* 

The Indian Law Commission (vide para 36) has not favoured the suggestion to 
include a provision on the lines of the English Law into the Trusts Act. They 
observe: 

“The standard of care required of a trustee is not laid down in any of the 
provisions of the Trustee Act, 1925; but in India we have section 15. The 
standard of care and prudence that is required of a trustee has to be borne in 
mind when considering the proper discharge of the duties enjoined by the Act 
upon a trustee. If a trustee violates a statutory duty laid down under the Act, 
he cannot be said to have acted as a man of ordinary prudence even though 
he might have been honest and reasonable. The standard of prudence has to be 
judged in the light of the provisions of the Act and not with reference to any 
objective standard” 

39. Illustration (c) to section 23 



264 


The Law Review 


(ii) The trustee is chargeable compound interest (with half yearly 
rests) at six per cent per annum, unless the Court otherwise directs if, he 
fails to invest trust money and to accumulate the interest and dividends 
thereon [Section 23 (e)] Thus, where a trustee is under a duty to invest 
trust money in any of the authorised securities, but he instead of investing 
trust monev in any of the authorised securities retains the money in his 
own hands he is liable to recoup the loss to the trust estate In this case 
the beneficiaries have two courses open to them They may either recover 
the amount of the principal money and the interest or the amount of such 
securities as he might have purchased with the trust money when the 
investment should have been made and the intermediate dividends and 
interest thereon 

(iv) Where a trustee s breach consists m the wrongful employment 
of trust property or the proceeds thereof in trade or business, the trustee 
is liable to be charged the repdyment of the amount with compound interest 
(wiih half yearly rests) or at the option of the bcneficiarv to pay the net 
profits made by such employment (Section 23 (f) ] 

The words 'unless the Court otherwise directs" used m section 23 
denote that the Court may allow higher rate of mtertst ihao six percent 
per annum in a proper case *'■ 


Section 24- Balancing Losses Against Gams 

Senion 24 lays down the rule that a trustee who is liable for the 
b^ach of tnist in respect of one portion of the trust property cannot set 
off apinst his liability a gam which has accrued to another portion throueh 
another and distinc breach of trust ® 

TTi, following factors shall have to be established to attract the 
spplication of the rule against set off. ' 

(1) Two breaches of trust by a trustee, and 
ttnst pPo’perty.1nd of the 

(3) Two brea-hes must be distinct breaches of trust 

InothcrwordsifthetwobreachesarewnhrcParri 

non of the property, or are breaches arising out of 
the rule against set off will not apply But if the transaction 

loss occasioned by a breach ofTrit rnraiec or " l-aWe for a 

rropertv he cannot reduce the amount of i fof the trust 
[mount of gam Mb,eh has ac?S by/'-lbCl.ng the 

transaction which is not a breach of trust sp«ct to another and dtsimct 


40 

41 


mu,.nmon (dl to ,«uon 23 See aUo illustratioai te, aod (f) 
Jagannatbav Snpathibabu.A I R 1945Madm (JSperc 
Anienc4nRe$titetnemorLa«otTn»sts VM i p 59S„c," 


allowed) 
213 tb) 
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The corresponding Restatement of the American Law is:— 

“A trustee who is liable for a loss occasioned by one breach of trust cannot 
reduce the amount of his liability by deducting the amount of a gain which has accrued 
through another and distinct breach of trust; but if the two breaches of trust are not 
distinct, the trustee is accountable only with the net gain or chargeable with the net loss 
resulting therefroni.”(43) 

The above paragraph explains the true import of section 24 of the 
Indian Trusts Act. 

Lewin has put the rule of liability in case of trustee who brings 
profit as well as loss to the trust in the following words :— 

"A trustee who is liable for a loss occasioned by a breach of trust in one portion 
of a trust fund, cannot set off against the liability a gain which has accrued to another 
portion of the trust fund through another distinct and wholly unconnected breach of 
trust;.. .”(t4) 

The scope of application of the rule has been explained in the 
American Re-statement of Law in the following manner :— 

Breaches of Trust which are Distinct 

(1) Part of the trust-fund invested in one set of securities and part 
in other set of securities. 


Illustration 

A is trustee of 10,000 dol. for B. By the terms of the trust A is directed to invest 
the money in bonds. A invests 5,000 dol. in shares of the X Company and 5,000 dol. in 
shares of the Y Company The shares of the X Company become valueless and the shares 
of Y Company rise in value and A sells them for 10 000. dol. B can charge A with 5,000 
dol and interest for the breach of trust in purchasing shares of the X Company, and 
hold A accountable for the proceeds of the shares of the Y Company. It may be observed 
that in violation of the duty to invest the fund in bonds, the trustee invested the same, 
in the shares of the Companies.(45) 

(2) A trustee entrusted ^with certain securities with the directions 
to sell the same. The trustee does not sell the same for a long time. 

Illustration 

A bequeaths all his property to B in trust for C. By the terms of the trust B 
is directed to sell the securities owned by the testator and to invest the proceeds in 


43. ibid, p. 593, Section 213. 

44. Lewin on Trusts. 15th Edn., p. 746. (Foot notes omitted) 

45. American Restatement of Law Trusts, Vol. 1, p. 394 
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bonds Included in the trust estate arc shares of the X Railroad Company and shares of 
the Y Od Company In breach of trust B fails to sell any of the shares for several years 
Finally B sells the shares of the X Company at a loss and the shares of the Y Company 
at a profit C can charge B with the loss on the shares of the X Company and hold B 
accountable for the profit from the sale of the shares of the Y Company (46) 

(3) If In the illustration (1) above the trustee bad invested dol 5,OCO in bonds 
and the otherdol 5,000 in the shares of the Company the bonds are subsequently soW 
at a profit of dol 2,000 and the shares at a toss of dol 3,000 A is accountable for the gam 
of dol 2 000 on the bonds and is chargeable with the loss of dol 3 000 on the shares of 
stock (47) 

Breaches of Trust which are not Distinct 

In practice it is difficult to detennme whether the two breaches m 
question arc distinct or not Some of the factors which may be taken into 
consideration are 

(i) Whether the breaches of trust relate to the same or different parts of the 
trust property, (2) whether the breaches of trust arise out of successive dealings with 
the same property or its product, (3) the amount of time elapsing between the breaches 
of trust, (4) whether there has been an accounting between the breaches of trust |S) 
how the trustee has dealt with the property or its product between the breaches of 
trust, (6) whether the trustee intends to misappropriate trust property, or intends to 
omfflit a breach of trust although not inteodiogto misappropriate trust property, or 
does not intend to commit a breach of trust (7) whether the bteaches of trust are the 
result of a single policy on the part of the trustee 48) 

A few instances may be stated — 

(1) If the trustee in breach of trust purchases for a lump sum a 
stogie piece of properly and subsequently sells the properly in parts at 
various prices, he is accountable only for the net profit or is chargeable with 
the net loss. 


Illustration 


A is a trustee for fi of dot 100000 
invest the money m railroad bonds. With 
tract of land which he divides into sen lots 
and the rematning sui lots for dol 400 each 

(2) If the trustee in breach of 
which he receives stock dividends 
which be sells, he is accountable only 
with the net loss ** 


By the terms of the trust A is directed to 
dol 5,000 of the trust money A purchases a 
He sells four of the lots for dol 600 each 
A u liable for the net loss of dol 200 (49) 

trust purchases shares of stock on 
or rights to subscribe to neW shares 
for the net profit or is chargeable 


™ =«'• ..■.b.v.b„pp„|u.dfo, 
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Illustrations 

(a) A is a trustee for dol. 100,000, By the terms of the trust A is directed to 
invest the money in railroad bonds. A invests dollars 4,000 in the purchase of 40 shares 
of stock at dollars 100 a share. Shortly thereafter the corporation declares a stock 
dividend of 100 per cent. A sells the forty new shares at dollars 60 a share. He sub¬ 
sequently sells the original forty shares at dolla rs 50 a share. A is liable only for the 
net profit of dollars 400.(511 

lb) In the above case, A receives rights to subscribe to new shares of the X 
Company which he sells for dollars 1,000. A subsequently sells the shares for dollars 
5000. A is liable for the net loss of dollars 4,000 but is not liable for dollars 5,000.(52) 

(3) If the trustee in breach of trust continues to carry on the 
business of the testator and for a time makes a profit but thereafter incurs 
losses, leaving a small profit at the end of the period, he is liable only for 
the ultimate profit; he is not chargeable with the intermediate profit without 
deducting the subsequent loss.®^ 

Illustration 

A bequeaths a business to B in trust to sell within one year. In breach of 
trust B continues to carry on business for a second year, making a profit of dollars 5.000 
during the first six months of the second year and incurring a loss of dollars 4,000 during 
the next six months. B is accountable for dollars 1000. 

In any event the trustee is liable at the option of the beneficiary for 
any loss resulting from the breach of trust in failing to dispose of the busi¬ 
ness, and can be charged with the amount which he would have received if 
he had properly sold the business, with interest thereon.®* 


English Case Law 

Section 24 is based on the principles settled by the Court of Equity. 
The normal rule is that the Court shall decline to balance the loss against 
gain in case of the breach of trust for it would otherwise open the flood 
fates of corrupt practices by a trustee Hanbury, humourously observes 

That “if Peter leaves his dog and cat in charge of Paul during his own ab¬ 
sence abroad and Paul loses the cat ; it will be idle for him to proffer in 
her stead to Peter on his return, a litter of puppies produced by the dog- 
This ifit is submitted, a faithful though perhaps somewhat far-fetched 
parallel of the position taken up by equity against a trustee who attempts 
to set up gain against loss.’ 

There is no recent decision of the Courts in England on the point. 


48 to 54. These paras are based on The 
Vol. 1 , PP. 597 et seq. For more 
the above book. 


American Restatement of Law of Trusts, 
illustrations reference may be made to 


55. Hanbury, Modern Equity, 6th Edn.. P- 326-327. 
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The old decisions are difficult to understand and reconcile Two cases 
are mentioned here, one on cither side, for whatever value they are 

InWlltsv Cr«Afl/n (56) the tnislees of a marriage settlement, because of 
their neihgence did not recover a bond debt due from the husband and the amount was 
toully lost Certain other sums of the trust funds were without proper authority inves¬ 
ted m the purchase of the land in tnmsofthe sculement The husband, out of his 
own money, greatly improved this land which increased the value of the land In the 
claim against the trustees for the bond debt, tbe trustees attempted to balance the gam 
in the purchase of the land The gain was not allowed to be adjusted on the ground 
that the two breaches were distinct and with regard to separate portions of the trust 
property 

tn Fletcher V Cr*en,{S^) trustees committed a breach of trust tn lending trust 
moneys on mortgage They had to bring a suit for the recovery of the amount by the 
tale of the mortgaged property The money recovered by the sale of the property was 
put m the Court, pending the final disposal of tbe case This amount was less than the 
amount due. The amount was invested in consols pending final disposal of the case, 
which rose la value On accounts being taken the trustees were allowed to setoff 
la tbe value of the consols against the loss la tbe mortgage, for tbe gam and tbe loss 
arose out of the same iransaclion 

Section 2 S—Non<liabitity for Predecessor's Default 

Section 25 is a simple section and states that a trustee is not liable 
for the defaults of bis predecessor mereljr on ihe ground that he has succeed 
edto the office A trust is not a corporate body Tbe phrase “as such" 
tudicatcs that a trustee though not liable because he succeeds to tbe office 
of a trustee may yet become liable if be fails to act upto his duties prescri 
bed lo other sections of the Act, e g , he must acquaint himself, as soon as 
possible, with the nature and circumsunccs of the trust property, the terms 
of tbe trust and other matters referred to m section 12 

Sections 26,27—See page 170—274 

SaA>onri--Non-UMily of mu,K for making paimtmswhout no„ce of 


Atn»tcc,s nc.t haWerorlbclos5 or donage s„fr„ed by tin trust 
estate, when a beneficiaiy transfers his interest to another person and tbe 
trustee having no notice of the transfer pays or delivers Itusrntopraty to 
a person who would >>ove been entitled thereto bur r?t th“ esunT Since 
brneSciary is allowed to create encombrances on the beneficial .n rre,. 
Seetton 62) . a dm, east upon him to tnform the tra^c of sierrncS^^ 
,«,ees If he does not do so, and the trustee tn normal df,charge of”,s 


36. UM5) 2 Drew isa. 
37 (1864) 32 ^ 26 . 
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duties makes payment etc., he cannot be held liable for the loss to the bene¬ 
ficiary or any other person entitled as a result of the transfer. For instance, 
if the cestui que trust mortgages his reversionary interest in the trust, fund, 
the trustee should be informed of the charge by the mortgagee; and if he 
is not informed, and the trustee makes payment to the cestui que trust, the 
trustee will not be liable to the mortgagee. (Taylor v. London and County 
Banking Company).®® 

Section 29—Liability of trustee where beneficiary’s interest is for¬ 
feited to the Government 

It is the duty of a trustee, where the beneficiary’s interest is forfeited 
or awarded by legal adjudication to the Government, to hold the trust 
property to the extent of such interest for the benefit of such person and in 
such manner as the State Government may direct in this behalf In other 
words section 29 controls the duties cast upon a trustee under section 11 etc. 

Section 30_Indemnity of Trustees and Non-liability for involuntary 

losses 

Section 30 statutorily recognises the rule of practice of the Courts 
of Equity as to the indemnity of a trustee for the acts, receipts or defaults 
of his co-trustee or that of banker etc. In England, section 30 of the 
Trustee Act, 1925,®’ embodies and gives statutory force to the rule estab¬ 
lished by the Courts of Equity, in almost the same words as those of section 
30 of the Indian Trusts Act, 1882. 


Trustee when Indemnified. 

(1) A trustee shall not, as a general rule, be answerable for the 
faults of the other of them ; 

(ii) A trustee shall be respectively chargeable only for such moneys, 
stocks, funds and securities as he actually receives ; 

(iii) A trustee is not liable for the loss, accrued on account of the 
neglect, default or failure of any banker, broker or other person in whose 
hands any trust property may be placed : 

(iv) A trustee is not liable for the insufficiency or deficiency of any 
stocks, funds or securities ; and 

(v) A trustee is not liable for otherwise involuntary losses. 


The above general rule of indemnity and non liability is, however, 
subject to the provisions of (i) section li (ii) section 26 and (iii) provisions 
ofthe instrument of trust. Briefly the provisions of instrument of 
trust mav exnressly or impliedly exclude the aforesaid indeinnuy. 
Further, where a trustee is li?W%for breach of trust under section 23 or 
26 of the Trusts Act, the indemnity of sec ion 30 will be of no avail. The 
rule of non-liability adumberated in section 30 does not apply to a trustee 


58. (1901) 2 Ch. (C. A.) 231 

59. Lcwin on Trusts, 15th Edn., p. 200. 
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“making wilful defauU” Thus, in Lakshmichand v Jai Kuvarbai,*° it was 
held that a trustee will be liable for the faults of an agent who is aot a Si 
person to the knowledge of the trustee, as also, for neglect in supervising 
the acts of the agent 


LIABILITY FOR CO'TRUSTEES DEFAULTS 


Section 16—General rule of non liability 

As a general rule a trustee is not liable for the breach of trust 
comnutted by his co trustee In other words, a trustee is liable only for his 
own breach of trust A trust is not a corporation or a firm Are there 
any real exceptions to this rule"* In fact there are no real exceptions to this 
rule If a trustee is made (see the provisos to section 26) liable for the 
wrong*'ul acts of his co trustee, it is'becausc he himself has m some way been 
at fault For instance, where the trust propert> is money m the hands of 
one of the two co trustees and no discretionary power is given by the 
instrument of trust the other co-truslee must not allow the former 
to retain the money for a longer period than the circumstances of the case 
may require" Again if A, a trustee for B, allows the trust to be executed 
solely by his co trustee and C misapplies the trust property, A is personally 
liable for the loss resulting to B" Here, A is liable for the wrongs of C, 
his CO trustee, not because of his merely being a co trustee but for violating 
his own duty cast upon him under section 48 Trusts Act. which says that 
where there are more trustees than one all must join m the execution of trust 
except when the instrument of trust otherwise provides 


Section 26 particularly states three cases svhere a trustee may be 
liable for the defaults or a cytrustee, unless the instniment of trust 
espressly cicludes the liability for such acts of a co trustee The three 
cases are 


(at Where a iru.l.e has delivered trail prop,,,, ,oh„ co-trustee end failed so 

«ee to Ui proper applicatioo 


tbi Wheeeatros.ee.llowsl,., eo.„«„ee ,o eeceive trait properly end fails 

,o male due enquiries as to eo-lruslee. dealing »,th the aauie or aUowi him lo retails 

u for longer period than the circmatiancea of the case require 


lel Where a rrostee becomes aware of • breach „t trail commuted or Intended 
rabecor^milted by bis eo-trustee and either M„e1, conceal, or does not within 
fetionaWe tune take proper ateps to protect the beneficiary’s interest. 


These three exeept.on, arc based on the observation, of Lord 


fO 29 Bom 170 
61 Section 12. illostration (b) 
61. Seclicn 15, illuslrallon (h) 
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Westbury in the leading case of WILKINS v. HOGG®®, which were in smiilar 
terms. The canon that one trustee shall not be liable for the acts or 
defaults of his co-trustee was first established in the case of TOWNLEY v. 
SHERBORNE®^ during the reign of Charles the First. There were four 
trustees of some lease-hold premises and rents had been collected by some 
of them only. The other trustees into whose hands the money never came 
were not held liable. 


Joining in receipt for conformity 

A trustee who joins proforma in signing a receipt for the money and 
proves that he has not received the money is not answerable for reason of 
mere signing the receipt if the money is misapplied by other co trustees. 
This rule was established in BRICE v. STOKES®® This rule is based on 
necessity and expediency, because a receipt has to be given by all the 
co-trustees. But for this rule the administration of trust would be 
impossible The onus to prove that the charged trustee did not actually 
receive the money and signed the receipt for the sake of conformity rests 
on the trustee (defendant). 


This rule cannot be pleaded where there is a collusion in handing 
over the trust-funds to a co-trustee or there was suspicion that the receiving 
trustee will misappropriate or misuse it. A co-trustee will not stan 
exonerated if he does not see that the receiving trustee properly invests 
the money. It is the duty of a co-trustee not to ^ 

by his co-trustee that the money has been duly invested but to ascertain 
that such is the fact®®. In Mendes v. Guedal a®’, two authorised a 

co-trustee to remove from their bankers a box and 

stock, for the purpose of converting it into deferred p > 

the co trustee after the conversion returned the box w y P 

the converted stock in it. The co-trustees, who re i 

of the defaulting co-trustee defermd stock which 

investigate for themselves, were nem iiaoie lor 

had been misappropriated. 


63. 


64 . 

65 

66 
67. 


3GifT 116 aff 8 Jur (NS) 25. In this case there was a special indemnity 
clfusc exonerating the trustees from responsibility in respect of acts which 
»o“ld b. b,=.chc, ot,™,b It t.» tbb. : -.1... “ 

nav over to his co-trustee. or shall do or concur in any act enabling his co trustee 
to receive any moneys, shall not be obliged to see to the 

shall such trustee be subsequently 

actual misapplication of the same ^ delegate his duties 

appointed Joint trustees, but / rde “wl S money to 

to a co-trustee. The two trustees f f ^^7" ° co-trustees were held 

: Ldw,.» t™,.. .. 

p. 201). 

Bridg. 35; Wh, & Tu. L.C. (9th ed.) 5^7. ' " 

ThoSs'on V- Finch. 22 Beav. 316; Hanbury V. Kirhiand. 3 Sim. 265. 

11861), 2 John- & H. 259i 31 L.J. Ch. 561. 
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Section 17 —Liability of co-trustees for joint breach of trust 

The liability of co trustees is joint and several towards the beneficiary 
in the following circumstances 

(a) Where the co-trustees commit a joint breach of trust, 

(b) Where one of them by his NEGLECT enables the other to 
commit a breach of trust 


Sedions 12 and 15 impose a duty of care upon a trustee in executing 
the trust It includes the duty to see that a co trustee does not commit 
the breach of trust Failure to perform this duly of cart would render a 
trustee vicariously liable for the wrongful acts of another co-trustee 
Section 2“} is based on the principle of joint and seveial liability in case of 
joint tort feasors 


Contribution between co trustees 

Where trustees are jointly and severally 1 able, the beneficiary can 
compel any one or more of them to make good the loss caused by the 
breach of trust, yet between the trustees inter se the ultimate liability is 
determined according to the provisions of section 27 para 2 

The rules of CONTRIBUTION between the co trustees are 


trustees who had to refund the loss may compel the others to contribute, 

1 . '■""•‘■'r “"“i had to refund the 

IrtVn, 'i""' “ h'* ''Eol representative to the 

extent of the assets he has received, to make good such loss 

(3) Where a trustee has been guilty fraud he will nnt be allowed 
to institute a suit to compel comribuilon alioweo 


The corresponding American law” has been restated thus- 


(1} Except as stated 
the bcocBctary for a breach of 
the other, except that — 


in tob-seciion ( 2 ). where two 
trust, each of ihem u eotitled 


trustees are liable to 
to contribution from 


(a) l/ona nf Ihamir.ub.u.iutl, „„„ „ ^ , 

lT, o, ° ""‘’■•■'r hn, tb. >r from 

t,aur„.r,.tn,0ha... a. .harr^rr. “,1.^ 


a. Amencao Kesuietneoi of Law of Tiusu, Vol. l.p 801 
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(2) A trustee who commits a breach of trust in bad faith is not entitled to 
contribution or indemnity from his co-trustee. 

American Restatement of 
Law of Trusts shall explain the scope of this section. 


Illustrations 

TRUSTEES EQUALLY AT FAULT 

(1) A and B are trustees for C. In breach of trust they join in purchasing 
securities which are not proper trust investments and which are subsequently sold at 
a loss of 1,000 dollars. A pays C 1,000 dollars. A is entitled to recover 500 dollars 
from B. 


(2) The facts are as in illustration 1, except that there are four trustees 
who participated in the breach of trust. A can recover 250 dollars from each of 
the others 

(3) A and B are trustees for C. In breach of trust they fail to insure the 
house which is part of the trust estate and the house is damaged by fire. A pays 
half the amount. He can compel B to pay the other half. 

TRUSTEES NOT EQUALLY AT FAULT 

(4) A and B are trustees for C. B permits A to assume the sole management 
of the trust. A purchases securities which are not proper tnist investments. B does 
not know of or consent to the purchase. The securities are sold at a loss of 1000 dollars. 
If A makes good the loss he is not entitled to recover any thing from B. If B makes 
good the loss he is entitled to recover 1000 dollars from A. 

(5) Where one of the two trustees receives benefit from the breach of trust, the 
other is entitled to indemnity from him to the extent of the benefit. A and B arc 
trustees for C. B improperly delegates the administration of the trust to A. A 
misappropriates 1000 dollars of the trust property. If A makes good the loss he is not 
entitled to recover the loss from B If B makes good the loss he is entitled to recover 
1000 dollars from A. (70). 

Section 27 is based on the equitable maxim, ‘viz’ he who comes into 
equity must come with dean hands. Equity will not permit any one to 
have advantage of his own fraud. The Court will not, therefore, enforce 
contribution on behalf of a person who has acted fraudulently or has 
been guilty of substantially more fault than the defendant. The cause of 
action for contribution survives against the legal representatives of the 
defaulting co-trustee, but will be executable only against the assests of the 
deceased in the hands of the legal representative^*. 


69. /6/d, p. 802, 803. 

70. ibid, p. 804. 

71. Tirunarayana V Manickavachagan, \.!.R. 1934 Mad. 448. 
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The principle of this s ction has been applied to charitable 
trusts” 


REMEDIES OF THE BENEFICIARY WHEN BARRED 


Section 23 states that a ir stee cannot be sued for loss by the 
beneficiary for the breach of trust in the following circumstances — 

(0 Where, a beneficiary has by fraud induced the trustee to commit 
the breach of trust, for Equity would not allow any person to have 
advantage of his own fraud and would not aid a person who does not come 
to the court with clean hands 

(ii) Where, the beneficiary concurs in the commission of the breach 
of trust, provided he IS competent to contract and consented to the breach 
without undue influence and coercion having been brought upon him 

(m) Where, the beneficiary subsequent to the breach ratifies the 
breach with full knowledge of the facts and his rights against the trustee 


Above sub paras (ii) and (in) are based on the basic principles of a 
private trust that it exists for the benefit of the beneficiary and that the 
trustee is his agent In the circumstances stated above the breach would 
be deemed to h«ve been committed by the beneficury himself Where an 
act of the beneficiary constiiuics a breach of trust, he will be liable forthe 
loss to the other beneficiaries*’ The Court may in such a case order that 
the trustee be indemnified out of the interest of the concurring beneficiary 
The onus is on the trustee to establish that the plaintiff s remedies are barred 
under section 23” 

CHAPTER - IV 

OF THE RIGHTS AND POWERS OF TRUSTEES 

31. Right to title deeds—A trustee is entitled to have in his posses 
Sion (he iiKtrument of trust and all (he documents of title (if any) relating 
solely to the trust property \ 


i!' reimbursement of expenses—Every trustee mav 

discharge out of the trust property, all 
cxccution of thc trust Of the 


If he pajs such capmsts out of his oun pocket he has a first charce 

See tVurssTe’’"eV'o^m ^ ^"'' ■n'oresr thereon bufsulh 

charge (unless Ihc eapenscs have been incurred with the sanction of a 


72. VtsodeyanV BHawadijan, A l r |93t vfad 115 
73 See section 68 

14 Fiuha Khstooe V E Sacks. A 1 R 193, Rant 146 
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principal Civil Court of original jurisdiction) shall be enforced only by 
prohibiting any disposition of the trust property without previous payment 
of such expenses and interest 


If the trust property fail, the trustee is entitled to recover from the 
beneficiary personally on whose behalf he acted, and at whose request, 
expressed or implied, he made the payment, the amount of such expenses! 

Right to be recouped for erroneous overpayment—Where a 
trustee has by mistake made an overpayment to the beneficiary, he may 
reimburse the trust property out of the beneficiary’s interest. If such 
interest fail, the trustee is entitled to recover from the beneficiary personally 
the amount of such overpay ment. 

33. Right to indemnity from gainer by breach of trust— A 
person other than a trustee who has gained an advantage from a breach 
of trust must indemnify the trustee to the extent of the amount actually 
received by such person under the breach; and where he is beneficiary the 
trustee has a charge on his interest for such amount. 

Nothing in this section shall be deemed to entitle a trustee to be 
indemnified w'ho has, in committing the breach of trust, been guilty of 
fraud. 

34. Right to apply to court for opinion in management of trust 
property— Any trustee may, without instituting a suit, apply by petition 
to a principal Civil Court' of original jurisdiction for its opinion, advice 
or direction on any present questions respecting the management or 
administration of the trust property other than questions of detail, diffi¬ 
culty or importance, not proper in the opinion of the Court for summary 
disposal. 

A copy of such petition shall be served upon, and hearing thereof 
may be attended by such of the persons interested in the application as 
the Court thinks fit. 

The trustee stating in good faith the faets in such petition and acting 
upon the opinion, advice or direction given.by the Court shall be deemed, so 
far as regards his own responsibility, to have discharged his duties as such 
trustee in the subject matter of the application. 


The costs of every application under this section shall be in the 
direction of the Court to which it is made. 


35'- Right to settlement of accounts —When the duties of a trustee 
as such, are completed, he is entitled to have the accounts of his adminis¬ 
tration of the trust property examined and settled, and, where nothing is 
due to the beneficiary under the trust, to an acknowledgement m writing to 
that effect. 


36 General authority of trustee—In addition to the powers 
expressly conferred by this Act and by the instrument of trust, and subject 



276 


• The Law Review 


to the restrictions, if any, contained m such instrura-nt, and to the provi¬ 
sions of section 17. a trustee may do all acts which are reasonable and 
proper for the realization, protection or benefit of the trust property, and 
the protection or support of a beneficiary who is not competent to 
contract 


Except with the permission of a principal Civil Court of original 
jurisdiction, no trustee shall lease trust property for a term exceeding 
twenty one years from the date of executing the lease, nor without reserving 
the best yearly rent that can be reasonably obtained 


37 Power to sell in lots, and either by public auction or private 
contract—Where the trustee is empowered to sell any trust property, be 
may sell the same subject to prior charges or not, and either together or 
ID lots, by public auction or private contract and either at onetime or at 
several times, unless the instrument of trust otherwise directs 


38 Power to sell under special conditions—Power to buy in 
and re-sell—The trustee making any such sale may insert such reasonable 
stipulation either as to title or evidence of title, or otherwise, many 
conditions of »ale or contract for sale, as he thinks fit, and may 
also buy in the property or any part thereof at any sale by auction, 
any contract for sale, and re-sell the property 
,'J' remind'd, without btmg 

responsible to the beneficiary for any loss occasioned thereby 

property —Where a trustee » 
'" rti' purchase of pro 

Sfe'or'^puTtbase directioa as to the time of effecting^the 


Illujtraliora 


renieot'Ypeed ll™'=°'- 

diate sale imperative ^'""''‘s to C This does oot render an imme- 

benefit Of C This doi not ail proceeds for the 

pone the sale to an mdcfiuile period ’ C, to post 

sale,lhe’trurtesMVavrEE«f°o'conEev‘’Er' completing any such 

property sold m such maunder afr^Ey ^^LEary ' 

call many trust propert7imMmd7namTeramv*'! his discretion, 
any of the securities mentioned orrefer^^i”^^’ invest the same on 

to time vary any such investments for ot^rs oPthT^Sli M\urc‘l 
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. Prov^ed that, where there is a person competent to contract and 
entitled at the time to receive, the income of the trust property for his life 
or for any greater estate, no such change of investment shall be made with¬ 
out his consent in writing. 

41. Power to apply property of minors, etc , for their mainte¬ 
nance, etc.—Where any property is held by a trustee in trust for a minor, 
such trustee may, at his discretion, pay to the guardians (if any) of such 
minor, or otherwise apply for or towards his maintenance or education or 
advancement in life or the reasonable expenses of his religious worship, 
marriage or funeral, the whole or any part of the income to which he may 
be entitled in respect of such property; and such trustee shall accumulate 
all the residue of such income by way of compound interest by investing 
the sarne and the resulting income thereof from time to time in any of the 
securities mentioned or referred to in section 20, for the benefit of the per¬ 
son who shall ultimately become entitled to the property from which such 
accumulations have arisen: 

Provided that such trustee may, at anytime, if he thinks fit, apply 
the whole or any part of such accumulations as if the same were a part of 
the income arising in the then current year. 

Where the income of the trust property is insufficient for the minor’s 
maintenance or education or advancement in life, or the reasonable expenses, 
of his religious worship, marriage, or funeral, the trustee may, with the 
permission of a principal Civil Court of original jurisdiction, but not other¬ 
wise, apply the whole or any part of such property for or towards such 
maintenance, education, advancement or expenses. 

Nothing in this section shall be deemed to affect the provisions of 
any local law for the time being in force relating to the persons and property 
of minors. 

42. Power to give receipts.—Any trustee or trustees may give a 
receipt in writing for any money, securities or other movable property 
payable, transferable or deliverable to them or him by reason or in the 
exercise of any trust or power : and, in the absence ot fraud, such receipt 
shall discharge the person paying, transferring or deliven'ng the same there¬ 
from, and from seeing to the application thereof, or being accountable for 
any loss or misapplication thereof. 

43. Power to compound, etc.— Two or more trustees acting together 
may, if and as they think fit, — 

(a) accept any composition or any security for any debt or for any 
property claimed ; 

(b) allow any time for payment of any debt; 

(c) compromise, compound, abandon, submit to arbitration or other¬ 
wise, settle any debt, account, claim or thing whatever relating to the trust; 
and, 
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(d) for any of those purposes enter into, give, execute and do such 
agreeTients, instruments of composition or arrangement releases and 
other things as to them seem expedient, without being responsible for any 
loss occasioned by any act or thing so done by them m good faith 

The powers corferred by this section on two or more trustees acting 
trgethcr may be exercised by a sole acting trustee when, by the instrument 
f f trust, if any. a sole trustee ts authorized to execute the trusts and powers 
thereof 


This section applies only if and as a contrary intention is not 
expressed m the instrument of trust, if any, and shall have effect subject to 
tl e terms of that instrument and to the prov sions therein contained 

This section applies only to trusts created after this Act comes into 
force 

44 Power to several trustees of whom one Disclaims or dies —* 
When an authority to deal with the trust property is given to several trus 
lees and one of them disclaims or dies the authority may be exercised by the 
continuing trustees, unless from the terms of the instrument of trust U ts 
apparent that the authority is to be exercised by a number in excess of the 
number of the remaining trustees 

45 Suspension of trustee $ Powers by Decrees •-Where a decree 
has been mace m a suit for the execution of a trust, the trustee must not 
exercise any of his powers except m conformity wnh such decree, or with the 
sarctiOQof the Court by which the dectee has been made, or, where an 
appeal against the decree is pending, of the Appellate Court 


OF THE RIGHTS AND POWERS OF TRUSTEES 
{Sections 31 to 45) 

(A) Rights of a trustee Sections 31, 32, 33, 34 and 35 state the 
RIGHTS of a trustee 

(B) Powers of a trustee. Sections 36, 37, 38, 39. 40 4l 42 43 44, 
and 45 state the POWERS of a trustee 

lA) RIGHTS OF A TRUSTEE AT A GLANCE 

(A) subject to the directions m the instrument of trust, a trusl.c has 
the right * ’ 

(1) to the possession or the instrument of trust and all other documents 
of title relating solely to the trust property (S 31) 

( 2 ) to rerabnrsement only for out of-poehet ejpen.es incurred tn lie 

ejecullon of the trust or the protection and the prcseitalioo ol the trust 
property end over the irusi property for the some » here the 

espenses are incurred with the cjpresscon.en'of the bercCcTary he also 
becomes petson.Ily liable in esse the trust property is not sulSaent to 
pay of (S 32) 
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(3) to be recouped for erroneous over payment to a beneficiary and 
debit it to the beneficiary’s interest. (S. 32) 

(4) to be indemnified by the gainer from the breach of trust, to the 
extent of the gain. This right is available against a beneficiary as well as 
third persons except when the trustee is himself guilty of f^raud. (S. 33) 

(5) to get the account audited and settled and obtain an acknowledge¬ 
ment from the bcnefic aries that there is no liability against him (S. 35) 

(6) to seek the opinion of the court, in the exercise of his discretion, 
when in doubt with regard to the exercise of his duties. The Court will' 
give opinion if the matter is not intricate. The Court shall give notice to 
the parties interested and hear them before giving opinion. The opinion 
of the Court protects the action of the trustee. 

(B) Powers of a Trustee at a glance 

Pow'ers of a trustee are three-fold — 

(1) General powers enunciated in section 36 Trusts Act. 

(2) Statutory powers stated in sections 37 to 44 of the Act. 

(3) Specific powers conferred by the instrument of trust, expressly or 
necessarily implied by the nature of the trust. 

General or statutory powers can be exercised by the trustee only if it 
is possible without violating his duties or committing breach of trust, 
similarly specific powers conferred by the instrument of trust can be 
exercised by him if there is nothing to the contrary in law, and subject to his 
duties under the Indian Trusts Act. All powers shall be exercised by the 
trustee to such an extent and under such circumstances and in such a 
manner as not to constitute breach of trust. Powers’are in fact discretions 
recognised by law. Such powers shall be exercised subject to and in 
conformity with any decree made in a suit for the execution of trust, for 
the Court is the ultimate protector of the beneficiary's interest. 

General Powers 

A trustee has the general authority to do all acts which are reasonable 
and proper for the realization, protection or benefit of the trust-property, 
and for the support of a beneficiary who is not competent to contract. 
The exercise of general powers is subject to the restrictions, if any, contained 
in the instrument cf trusi and section 17 of the Trusts act. The discretionary 
powers shall be exercised reasonably and in good faith. The District Court 
of competent jurisdiction has the power to control the discretionary power, 
if the same is not exercised reasonably and in good faith. (Section 49) 

Statutory Powers 

The following specific powers are statutorily recognised : 

1. Power to lease'-A trustee may give the trust property on lease 
for a period of twenty-one years. He should give the lease on reasonable 
rent. (Section 36) 

2 Power of the Trustee for sale—A trustee for sale has the necessary 
discretion in conduct of the sale of the trust property and conveyance of 
the property. He may sell by lots or by public auction or by private 
contract He may insert reasonable stipulation as to the title and exercise 

reasonable discretion as to the time of effecting the sale or purchase. He 

may buy at the sale and resell. The discretion is to be exercised for the 
benefit of the beneficiary and the trust estate. (Sections 37, 38 and 39) 
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3 Poy^er to vary imestments—AXTyxiitt has the discretionary power 
to mvesi trust money in sccuniies and withdraw and re invest m any other 
security authorised by section 20 of the Trusts Act, provided that where 
there IS a person competent to contract and entitled at the time to receive 
the income of the trust property for his life or for any greater estate, 
no such change of investment shall be made without his consent in writing 
(Section 40) 


4 Power to apply trust property far the maintenance of minors — 
Where the beneficiary of a trust happens to be a minor, the trustee has 
the povver to use at his discretion the trust income to which the beneficiary is 
entitled, for the maintenance, education, advancement in life religious 
worship, marriage or funeral and the like II the trust income is insufiicient 
to meet the necessary expenses, the corpus of the property may also be 
applied but with the permission of the Court (S 41) 


5 Power lo |/ve receip/—A trustee has the power to give receipt in 
writing for money, securities or other movable property owing to the trust, 
as a token of complete discharge of the obligation, because he is the owner 
of the trust estate vii a vis the whole world except the beneficiary If there 
arc more trustees than one, all must join in giving the receipt The pav 
ment can be made to any one of them, provided the receipt is signed by all 
the trustees In the absence of fraud, such a rereipi will be a valid and 

complete discharge of the obligations of the person who owed them to the 

(rust (Section 42) 


compound, compromue. arbilrole and abandon claims- Sec 
tion 43 slatulofily affirms the authority of trustees to exercise quasi judicial 
powers like compromising, compounding, abandoning, submitting to aibiira 
to scjihag any debt, account, claim or thing whatever relating 

tS.np ® for any loss occasioned by any act or 

Such ^ trust 

Banner ^ cxcrciscd bj- two OF moTc truslecs jointly A sole 
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i" rl thereof by the instrument of trust Thepowers 
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trustees, unless from the terms of the mstrumc^ ® 

authority IS to be exercised by a certain number 

continuing trustees IS less than that (ScAion 44 ) ^ number of the 

the powers, 

controlled and regulated by the Court's decree 
execution of trust A trustee ,ban oSry ^ 
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OF THE RIGHTS AND POWERS OF TRUSTEE 

{Sections 31 to 45) 

Chapter IV deals with the rights and powers of a trustee. The rights 
are stated in sections 31, 32, 33, 34 and 35; powers are stated in sections 36, 
37, 38, 39, 40, 41 and 43. The rules regarding the exercise of powers in the 
event of the death or disclaimer of a trustee are stated in section 44. Section 
45 relates to the superceding powers of the Court. 

Distinction between “right” and “power” 

The text book writers on Jurisprudence have devoted considerable 
forensic ability to explain the distinction between “right” and “power”. 
Right (or claim) “is what I can force another to do or refrain from doing”.^^a 
Power “is the ability to produce a change in a given legal relation by 
doing or not doing a given act.””b. In the light of the above distinc¬ 
tion, it may be remarked that the rights of a trustee postulate that the bene¬ 
ficiary or other persons are under a duty to conform to them, whereas 
powers conferred upon a trustee do not place him under a duty to exercise 
such powers. By virtue of the powers conferred under the Act, a trustee 
may of his own will directed to that end, alter some of the rights, duties, 
liabilities or other relations of himself or the beneficiaries or other persons. 

RIGHTS OF THE TRUSTEES 

Section 31—Right to Title Deeds 

A trustee is entitled to the possession of the following documents ; 

(i) Instrument of Trust, and 

(ii) All other documents of title relating solely to the trust-pro¬ 
perty. 

Principle .—right of the trustee is the counter-part of his duty to 
execute the trust, acquaint and inform himself of the trust property and pro¬ 
tect and defend the title to the trust property. “The nature of the 

trustee’s office and its duties require that the trustee shall be in possession 
of the documents of title relating to trust property. The instrument of 


74-a. Paton, Jurisprudence, 2nd Edn., p. 225. 

Dais says- “A right is always a sign that other person is required to conform to 
a pattern of conduct, a power is the ability to produce a certain result. The 
power itself has no duty correlative to it. “Dais, Jurisprudence, 2nd Edn. p 237. 

74-b. Restatement of Law of Property, para 3. . . , 

Salmond defines power as follows : "A power may be defined as ability conferred 
upon a person by the law to alter, by bis own will directed to that end. the rights, 
duties, liabilities or other legal relations, either of himself or other persons. 
“Salmond on Jurisprudence, 12th Edn., p. 229. 

75. Stanford V. Roberts, 6 L.R. Ch. App. 307- 
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trust IS the charter of the duties and rights of a trustee and shall, there 
fore, be in bis custody Other documents of title if relate solely to the 
title of the trust property must as well be in his possession and power ” 
Failure to take possession or neglect in keeping them safe constitutes breach 
of trust He may sue to have them delivered up He may deposit the 
documents with a banker etc in safe custody at the cost of the.trust ” 

Section 32—Right to reimbufsement and indemnity for expenses pro 
perly incurred 

The purpose of a private trust, is that the trust property shall be held 
for the BENEFIT of the BENEFICIARIES, consequently all the costs of 
idnuoistration of the trust shall be borne bv the trust or the beneficiary 
The trustee may, therefore, spend money for the following purposes — 

(i) Execution of the trust, 

(li) Realisation, preservation or benefit of the trust-property, 

(m) Protection or support of the beneficiary 


i. the trust funds for the aforesaid purposes He 

ihould of course keep proper account of the income and expenditure A 
trustee may nave to spend money from bis own pocket, e g , bis own travell 
mg expenses, board and lodging charges, public charges, remuneration to 
the agents for collecting rents and book debts, fees to the legal advisers 
erokers «c If the trust funds are not immediately avjilable, he may spend 
Tor the above purposes and the hke from his own pockel In such citcum 
itances the law confers the following statutory right upon the trustee to 
recover the amount spent out of bis own pocket ^ ^ 


Statutory Right of Reimbursement and Indemnity 

trust property u'nd hL'‘the‘ fIRct'cHARGe’’ for'the'STu the°tru‘s' 

Xr"L:rV£as r t" 

iape^nses with .merest. ' “"I PnorHy to be paid out of the pockel 


76. Cf SmlooSSISIoIthcTnoirerorprorimyAct 1882. 

,7 1.1. e=w .p«i6«.b, p„.,6.a by seetloe 2. „ ,b, 
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Personal Liability of the Beneficiary 

Where the expenses have been incurred at the request of a beneficiary 
and the trust property is insufficient to pay it off, section 32 makes the 
beneficiary PERSONALLY LIABLE to make the payment to the trustee. 
Persona! relief against a beneficiary is available only if the trust estate can¬ 
not satisfy the claim. It is available not against all the beneficiaries bui 
only those on whose behalf and at whose request, express or implied, 
the payment has been made. In fact it would amount to a contractual 
obligation of the beneficiary. Right of reimbursement for proper out of 
the pocket expenses under section 32 is a statutory right and does not depend 
upon express stipulation in the instrument of trust. “The first principle 
of law.” said Lord Cottenham, is “of course to reimburse the trustee all 
expenses properly incurred by them in discharge of duties of the trust.®®” 
•‘It is,” said Lord Eldon, “ in the nature of the office of a trustee, whethei 
expressed in the instrument of trust or not, that the trust property shall 
reimburse him all the charges and expenses incurred in the execution of the 
irust.”®^ “The plainest principles of justice require,” said Lord Lindley, 
“that the cestui que trust who gets all the benefits of the property should 
bear its burdens, unless he can show some good reason why his trustee 
should bear them himself.”®^ 


Right of Indemnity—When Enforceable 

Tlie right of indemnity will be enforceable by a trustee only if he 
suffers an injury for which he is to be indemnified.®® Whether or not he 
suffers an injury will depend upon the result of the general accounts between 
the trustees and the estate. Thus, where a trustee hasjthe trust money in his 
own pocket or if he is already indebted to the estate for his defalcations 
and withdrawals, he will not be able to claim the indemnity.®* This rule is 
based on the equitable maxim, he who seeks equity must do equity. 


Section 32 (Para four) Right to Reimburse Erroneous Overpayment 

When a trustee honestly but erroneously makes an overpayment to a 
beneficiary, he is entitled to reimburse himself out of the remaining interest 
of the beneficiary in the trust-property without reffirence to the beneficiary. 
If the remaining interest of the beneficiary is insufficient to recoup t e ovcf' 
payment, the trustee may get a personal decree a^'n^Lthe beneficiary The 
overpayment must have been made by mistake. The Courf shall refuse 
reimburse, as also the trustee cannot himself recoup, if the trustee is guilty 
of fraud in making the overpayment. 


Does the right set out in section 32 ensure for the benefit of a trustee 
who is himself the beneficiary ? 

The following rules can be deduced from the decided cases ; 


80. Feoffees of Heriots Hospital v. Ross. !2 C. and F. 512. 

81. Worral v. Harford. 8 Ves. 8. 

82. Hardoon v. Belilios, (1901) A. C. 118 (P.C.) 

83. R. Mathalone v. Bombay Life Ass. Co , A. I. R- 1953 8. C. 3 

84. Pulin Bihari V. M- A. Davar. A. I. R- 1946 Cal. S3. 
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(1) That a trustee-beneficiary is as well entitled to be reimbursed if 
by mis^ke he makes an under-payment to himself 

(2) Where a trustee-beneficiary makes an over payment to himself, 
he is bound to rectify the mistake and return the amount over paid 

Application of Section 32-Case Law 

In Peary Mohan V Narendra NathMukherji,** it was held that the 
estate of a Shebait is entitled to be reimbursed all moneys properly expen 
ded by him m defending his position as a shebait and that the estate is also 
entitled to be reimbursed all moneys properly expended in performing the 
obligations imposed by the original founder on the shebait The principle 
of this section has been applied to public and charitable trusts Trustees of 
such trusts have been allowed to be reimbursed expenses of all bona fide 
litigation Even heavy expenses m celebrating a festival m a temple in 
honour of God were held proper and reimbursible from the trust funds In 
Bennett v. Wyndham,** the damages recovered by a third person for the 
tortious act of an agent employed by the trustee, were held to be reimbur 
sible being proper expenses In this case, a trustee m due execution of the 
trust directed a bailiff employed on the trust property to have certain trees 
felled The bailiff ordered the wood cutters usually employed to cut the 
wood In the process of cutting in spite of the best care of the wood cutters 
a bough glanced off and fell on a passer-by “the trustee was ordered to pav 
damages 

Section 33—Right to indemnity from gainer by breach of trust 

A trustee is personally liable to make good the loss to the beneficiarv 
caused by his breach of trust Section 33 recognises the right of the trustee 
to be indemnified by the gainer of the breach of trust This right may be 
exercised against 

0 ) a cestui que trust, 

(ii) a CO trustee, 

(ui) any other person 

Where the gamer IS a cestui que trust, a trustee will have a further 
right to realize the gam from the beneficial interest of the heneficiaev The 
trustee will have a charge on the beneficial interest to the extent of the 
demand 


85 Sec Lewin on Trusts 15lbEdn,p263 
86. 37Cat9n(PC) 


87 

S8 

89 


^ d h I->k«hn,„ Chc.l.u, A I R 1913 

M,d I19« Rdahtoseln , Tyatjl, Mulla A L R. 1941 Bom 307 
JCnsboaiwaml r Kallagar Devastanam AIR. 1937 Mad 970 
(1862) 4 DcG F andJ 259 
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Principle The gainer by the breach of trust is ultimately liable. The 
principle underlying this section has been stated by Lewin as under : 

“As between the trustee and a third person who has reaped the benefit of the 
breach of trust, though the trustee must make the disbursement in the first instance to 
the injured party, the loss will eventually be cast on the person who was gainer by the 
breach of trust.”(90) 

In Moxliam v. Grant;”^ where directors had bona fide made a payment 
ultra vires to the shareholders and were ordered to replace the money, it was 
held that they were entitled to be indemnified by the shareholders. A trustee 
cannot waive his right to indemnity out of the interest of the beneficiary 
and thereby prevent the repairing of the injury to the trust estate. 

Gain by a Beneficiary 

The rule stated in section 33 applies where a beneficiary is the gainer 
by the breach of trust whether as part-taker, instigator or abettor. It has 
been extended even to cases where a beneficiary is indebted to or otherwise 
in default for instance where he is under a contract to pay a sum of money®’ 
or the premiums on an insurance policy.®® Under section 68 of the Trusts 
Act, the interest of the defaulting beneficiary can be impounded.®^ The 
right of the trustee to be recouped out of the interest of the beneficiary has 
priority in rank over the general body of creditors.®® 

Fraud of Trustee 

Equity will not assist under this section a trustee who is himself 
guilty of fraud. 

Rights of Creditor or Trust 

What are the rights of a creditor of trust where a trustee has properly 
incurred debts for the preservation of the trust property or the maintenance 


90. 

91. 

92. 

93. 

94. 


Lewin on Trusts, 15th Edn., p. 751. 

(1900) 1 Q. B. 88 (C. A.) 

Re Weston, (1900) 2 Ch. 164- 
Re Jewell’s Settlement (1919) 2 Ch. 161. 

English law: By the Trustee Act. 1925, S. 62, (re-enacting secting Section 45 of Act 
of 1893.) it is enacted as follows ;-“Where a trustee commits a breach of trust at 

the instigation or request or with the consent in writing of a beneficiary the 
Court may if it thinks fit, and notwithstanding that the beneficiary ^ ® 

married woman restrained from anticipation, make sue or er as o e^ our 

seems just, for impounding all or any part of the interest of the benefiejary in 
the trust estate by way of indemnity to the trustee or persons claiming through 

him.” Lewin on Trusts, 15th Edn., pp. 752, 753, 754. 

95. William V. Allen, (1863) 32 Beav. 650; 49 E.R. 805. 
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of ihe beneficiary In the leading Indian case, MACKINTOSH BURN LTD 
V SHIVAKALI KUMAR,” the rights of a creditor of a trust against the 
trustee and trust property are stated as under — 

(1) Altboagh the trustee has properly locurred a liability* whether contractual 
Of tortious in the Coarse of administration of the tnist, the creditor can enforce the 
decree against the trustee personally or against fats beneficial interest in the trust-estate. 
The creditor has no right to obtain a decree executable against the estate of the trust 
Id other words tmstee’i Individual property u subject to the payment of the debts and 
claims. 

(2) (a) The creditor has, however, the nght of subrogation to the trustees 
right of indemnity 

(b) In order that a creditor may obtain the relief of subrogation to the trustee’s 
right of mdemnity (i) the plaintiff should sue the trustee as trustee, (ill under 0 31 and 
0 2C.P C all the trustees should be represented. (Ml) the parties beneficially interes 
ted should be represented (iv) indemnity and subrogation to that ngbt should b« 
claimed 

(c) The Court should whenever possible assist tbe plaintiff by adding parties 
and dffiendtog pleadings but not at the stage of execution when it would be wrong to do 

so 

(d) In a prooerly framed suit the queslioo of indemnity of the trustee and 
subrogation of the crediier can be gone into by the Court as wrl) 

(e) Tbe Court will cot allow a trustee to be indemnified oui of tbe trust estate 
If he U himself 10 default to the estate from which it follows that in such a case, the 
creditor would not be able to recover under the doctrine of subrogation from the trust 
eicete. although b« will stiDhsve his remedy against tho (nucee personally Bur if (here 
are several trustees, some of whom are in default, and some are not, the creditor >• 
entitled to be subrogated to those trustees who are not id defauli(97) 

In Mahabif Prasad v Syed Shab Mobd.(93) it was observed, “that b creditor can 
cnTy claim to srand fn the shoe* ofthc trustee as against the trust property and hiS 
rights are no greater tSan those of the trustee The creditor may be impeded by any 
obstacle which the estate could raise against Ihe trustee To nse another metaphor 
Ihe creditor has the nght to step into the shoes of the trustee but these shoes may be 
too smalt or may rot be there at ell However, adequate or not, such Is the only right 
which the law allows the ciediior vu a vis the estate ” 

(f) A creditor who has contracted to make alone the trustee personally liable 

cannot claim to be subrogated to the nght of indemnity of the trustee against the trust 
esutel99) 


H. 


97 

98. 

99 


air ISSJCl 661 (Aolm,«ruiit.«h<.nt,.bOTlM,„,„aEo,lali <=u. 

hube.nrt.i=w6d In ibh cc tb. pUiM.IT b.d camri onl ottni.ve rcnaln 
to the trust property at the request of the trustee} 

Re Firth. (1902)1 Ch. 3(2. (Cited by O P Aggarwala in Law of Trusu 1963 
Edn.. p <02.) • 

air 19)6Pat 39a 

Dmioya , Vttl.ppj. A LR. IMJ Mrf. I5S (A can ot debt on pom.c.cy note 
Tc»,pIcpropCCt, «a bold no. l„bln NB for co„ccp„od.o, Amcicno Ln. 
tee Restatement of Law of Trutts. Vol II, p. t82 et seq 
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Section 34—Right to apply to Court for opinion in, management of 
trust-property , 


Section 34 deals with the ADVISORY JURISDICTION of the Court. 
It entitles a trustee to apply by means of a PETITION to the competent 
Court for its opinion, advice or direction on any present questions respect¬ 
ing the management, or administration of the trust-property. 

Scope of section 34 — The Court may be moved by a petition. The 
jurisdiction is summary and of advisory nature only. The Court merely 
gives advice, it does not pass an ‘order’ or ‘decree’ within the meaning of 
the Civil Procedure Code. The Court is not bound to give the opinion and 
will not give advice in any matter of detail, difficulty or importance, which 
in its opinion is not capable of being disposed of summarily. 

Procedure.—The Court shall give notice of the petition and send a 
copy of it to all persons, who in the opinion of the Court, are interested in 
the application. 

Costs.—Costs of the application shall be in the discretion of the 
Court. Costs will not be debitable to the trust estate, if found absolutely 
unwarranted. 


Effect _Where the trustee acts in accordance with the opinion of the 

Court, the beneficiary will be barred from holding the trustee liable for the 
breach of trust, provided that the trustee had stated the facts in good faith 
in the petition and had not concealed any thing from the Court. The general 
principles of res-judicata will apply in determining the effect of the approval 
of the Court on the liability of the trustee. 

In Narindra Nath v. Mt. Pamilbala Dasi,' it was remarked that this 
section relates only to matters in which the trustee in order to Protect him¬ 
self asks the opinion, advice or directions of the Court on any question in 
rSpectofthe Lnagement or administration of the trust-property. An 
Sication under section 34 is an independent procedure analogous to 
^iginating summons for direction or advice of the Court in matters relating 
to fhe trust The Court will give advice only if the problem is a present 
Soblem. The Court will not instruct the trustee as to questions whmh may 
never arise or may arise in future but which have not yet arisen. Thus the 
court will not instruct the trustee as to the distribution of the tri^t-property 
before the time for distribution arrives.® 'u 

tL%eld that section 34 is an 

rreuponrsL.lem%rSma^^^^ faith and appiying to the 


1 , A.I.R. 1926 Cal. 1225. 

2 Restatement of Law of Trusts. Vol. 1, 806. 
3, A.I.R 1945 Sind 81 (F.B.) 
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Court for opinion advice or direction shall be deemed to have discharged 
his duty as trustee in the subject matter of the application The section is 
for the benefit and protection of the trustee The Court further held that 
the words ‘opinion’ advice or direction' mean nothing more than guidance. 

Nature of the order —The advice, opinion, or direction given under this 
section IS not binding on the parties Its disobedience does not involve the 
contempt of Court, though the trustee would lose protection given by 
section 34 Trustee may ignore advice Without being liable for breach of 
trust 


Form procedure, contents of application etc —The Court to which 
the application lies is the District Judge’s Court of the District where the 
property is situate * The motion in this case is a mere application and 
docs not amount to suit The interested parties roust be heard, therefore, 
they must be served with the notice of application and copy of the apph 
cation should be given to them The procedure is summary, therefore, 
detailed evidence may not be recorded 

Appeal’—RcMSion —Since the order is not a decree or otherwise an 
appealable order under the Civd Procedure Code, no appeal or revision lies 
against an order passed under this section* The jurisdiction of the Court 
under section 34 is merely CONSULTATIVE or ADVISORY 

IVho can apply —As already stated it is not necessary that all trustees 
must join in making the application, any trustee can apply But the Court 
cannot order a co trustee to concur with the other one. who is not the 
applicant The jurisdiction of the court cannot be invoked by the bene 
fiaary or any third person seeking orders from the Court that trustee should 
be directed to act in this or that matter 

power of Court to order Deviation from trust deed 

The power of the Court under section 34 is m the nature of an emer¬ 
gency jurisdiction and should be exercised with greatest caution and in case 
of extreme necessity In Bower v Hesterlow,* it was held that if the pro 
visions of trust deed result in frustration of objects of trust. Court can 
permit deviation from it In re D V Gundoppa and others,’ it was held 
(hat the Court has oo general power to interfere with or disregard the pro 
visions of a trust But the Court has, m exercise of its extraordinary 
jurisdiction, povser to go beyond the express provisions of the trust instru 
ment in cases of emergency, i e» cases not foreseen or provided by the 
author of trust Where the circumstances require that something should be 
done the Court can authorise the trustees to do an act not authorised by the 
trust In this case the trust was for the benefit of the poor students The 


4 In Ihe GotxJj of Aksbhoy K Gbo»h A IJl 1949 Cal 462 Sadiq All Khan v 

Kazim Ail Khao. A t R I93S Oudh 72 

5 Tnmbak Marfhav TiUk v Narayrao Han Lai 1 L R. 33 Bombay 449 
6 . aJR 1939 Mad 920 lA case of public trust! 

^ A J R 1551 Myi 6- 
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trust deed did not authorise the sale of the property. The Court authorised 
the sale of the property for it was considered a proper thing in the interest 
of the beneficiaries. 

Scope of the section may be eniarged 

The Law Commission with a view to provide speedy remedy by meant 
of petition under section 34 instead of a suit for settling several problems 
relating to trusts has suggested the enlargement of the scope of this section, 
subject to certain safeguards.® Till such time as the amendment of this 
section is_ made the courts may make liberal use of the powers vested under 
this section. The Law Commission has also suggested to provide for an 
appeal against the order. In short jurisdiction and procedure more or less 
analogous to that of the Chancery Division of the High Court in England 
under 0.55 (the pr^'cedure relating to originating summons) is intended to 
he introduced. 

Section 35—Right to settlement of accounts 

This section is the counter-part of section 19, which imposes a dut) 
on the trustee to maintain and furnish accounts. A beneficiary can claim 
settlement of accounts from the trustee, and a corresponding right is vested 
in the trustee to the settlement of the accounts. It is like obtaining a no¬ 
demand certificate from the beneficiary, so that the Damocles sword should 


8 . Section 57 of the English Trustee Act, 1925, and the Settled Land Act 1925, hat 
Conferred certain powers on trustees specifically with regard to the variation 
modification or deviation from trust which may be necessitated in the course 
of the administration of the trust and which situations were either not provided 
for by the instrument of trust or not foreseen by the author of trust. In ordei 
to bring the Indian Law in line with the English Law the Indian Law Commission 
has suggested that section 34 (A) be added in the Trusts Act, 1882. 

Section (34-A) proposed by the Law Commission reads : 

‘‘Where in the management or administration of any trust-property, an.' 
sale, lease, mortgage, surrender, release or other disposition, or any purchase, 
investment acquisition., expenditure or other transaction is, in the opinion of 
the court expedient, but the same cannot be effected by reason of the absence 
of any power for that purpose vested in the trustee by the instrument of trust 

(if any), or by law, the court may, by an order made on the application under 
section 34, confer upon the trustee either generally or in any particular case, 
(he necessary power for the purpose, on such terms, and subject to such provisiont 
and conditions, if any as the court may think fit. and may direct in what manner 
any money authorised to be expended, and the costs of any transaction, are to be 
paid or borne as between capital and income. 

(2) The court may, from time to time, rescind or vary any order made 
under this section, or may make any new or further order. 

(3) An application to the court for the purposes of this section may be 
made by the trustees, or by any of them, or by any beneficiary." (See the 17tb 

Report of the Law Commission at p. 38). 
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not continue to bang o\er his head after his discharge from office A trustee 
may bring a suit for accounts at the cost of the trust Any settlement out 
side the court will however, be carefully watched by the court 


POWERS OF A TRUSTEE 

From the point of view of the source there are three classes of 
powers 

(1) General Powers (Section 36) 

(2) Powers expressly conferred by the Trusts Act 

(3) Powers conferred by the Instrument of Trust 


General Powers 

Section 36 confers general powers on a trustee to do all actS'— 

(1) That are reasonable and proper for realization, protection or 
benefit of trust property, and 

(2) Thu arc reasonable and proper (or pTOlecUon OT support of 
the beneficiary who is a minor or otherwise incompetent to contract 


Such powers are also called DISCRETIONARY powers Discretion 
ary powers can be controlled by the express statutory powers stated m the 
Trusts Act or m the instrument of Trust The authority of the Court to 
control discretionary power is also restricted The Court can control the 
exercise of such a power when noi exercised in good faiih and leasonably 
Section 36 1 $ meant for the benefit of the cestui que trust Sections IS and 
36 have to be read together The trustees cannot be expected to devote 
more care and attention to the business of ibe trust than an ordinary man 
would use in dealing with his own affairs * Trustee is not under a duty to 
find heavy sum of money ^nd invest it in Ibe shares for the benefit of the 
trust 

“Subject to seclion 17’ These words arc redundant and may be 
omitted from the Act ** 


Express Powers 

After laying down the above general rule as to the powers of a trustee, 
the legislature has in sections 36 to 44 laid down certain special rules as to 
how in certain circumstances, the trustee may exercise his discretionary 
powers in relation to the trust property or the beneficiary These arc called 
express poweis 


Section 36\_power to lease 
(a) A 


W.'^Mnistce cannot lease trust property for more than 21 years 
The period of risaje shall commence from the date ^he execution of the 


9 

la 

II 


Holas Ral V RalU, AIR 1934 Lah 47 |48), 
V Habibar Sobhan ^ I R. 1933 Cal 393 
R Matholone V Bom Assurance Co , A 1 

See I7th Law CommtMi*^,„ Report p 39 


and Saeyaniran;an Cbakravartt 
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lease-deed. Best yearly rent that can be reasonably obtained should be . 
reserved, and this can be determined with reference to similar leases made 
in the locality- 

lb) A lease for a longer period can be given with the permission of 
the Court. 

(c) A lease for a longer period given without the permission of the 
Court is not, however, void even beyond 21 years, but merely voidable at 
the instance of the beneficiary for whose benefit this section appears to have 
been enacted.^- Anticipatory leases by the trustees are not permissible. 
Trustees can effect a lease before expiry of pending leases only after obtain¬ 
ing surrender. 

Twenty one years is much too long a period. Whatever, might have 
been the justification in 1882, when the Act was passed, there is no justi¬ 
fication now to retain this provision. In some of the Central and State 
Acts, the permissible period ranges from five to ten years. The Law Com¬ 
mission has rightly suggested the reduction of this period to five years. 

Sections 37, 38 & 39, Pov/ers of trustee for sale 

Sections 37, 38 and 39 set out certain specific powers of the trustee 
for sale of the trust-property. These are : 

(a) Power to change the mode of sale—In the absence of express 
directions to the contrary, a trustee for sale of trust pioperty may change 
the mode and manner of the sale. He may sell it by auction or private con¬ 
tract. in one lot or several lots, and at one time or different times, subject 
to prior charge orfnot, according to his discretion, keeping in view the 
interest of the beneficiary. For instance, it would be an act of imprudence 
to give possession of the property before receiving the purchase money.^® 

(b) Section 38, further authorises a trustee to insert in the contract 
for sale or the sale deed any stipulation as to title or evidence of title as are 
reasonable in the circumstances of the case. He may also buy the property 
or any part thereof and rescind or vary any contract of sale or rescind the 
sale and resell the property so bought etc. He will not be liable for loss, 
if any, resulting in such a sale, as long as he was acting bona fide in the 
interest of the beneficiary. 

(c) Deviation in the time allowed for sale—Where a trustee is direc¬ 
ted to sell trust-property or invest trust money in the purchase of property, 
he may exercise reasonable discretion as to the time of effecting the sale or 
purchase. The general directions as to the time of effecting the sale or 


12 Kadir Mastan Kowther V. Sengammal, A.I.R. 43 Mad. 433 (A permanent lease 
not void abinilio) and Kadir Ibr.him Rowther v. l.L.R. 33 Mad. 397 Aruna- 
chellara Chettiar. 

13. Tirunarayana PiUai v. Manickavachagam Chettiar, A.I.R. 1934 Mad. 448. 
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purchase of property given in the instrument of trust should be deviated as 
little as possible and only v.hen it is manifestly to the advantage of the bene 
ficiary Even sshere the direction is to sell "at such time and m such manner 
as be shall think fit,” he is not authorised to postpone the date to an jndefi 
Dite period Again where the direction is to sell "with all convenient 
speed” it does not mean that the sale is to be effected immediately How 
ever, it should not be postponed for more than a year unless there arc 
special market conditions justifying longer postponement 

(d) Section 39 confers the power to convey and dispo^'C of the pro 
perty A trustee may purchase the stamp deed, execute, attes t and registei 
the deed He may transfer the property by mutation and give statement 
before the mutation ofiicer etc A trustee may deliver possession of the 
sold property A trustee, as such, has no power to sell property unless the 
deed of trust confers such power nor isan express power conferred by the 
Act “ All the aforesaid powers have been statutorily recognised to 
clothe the trustee with the proprietory rights of an owner It appears that 
the legislature included these powers in the statute to avoid any argument 
that the trustee is not an owner with beneficial interest and therefore not 
entitled to transfer title etc 

Section 40—Power to vary investments 

Section 40 permits a trustee to invest and re invest the trust money 
ID most beneficial and profitable securities and for that purpose he may 
'’change the investment ” This section, however, imposes one restriction 
on the discretionary power of the trustee, namely that he cannot change the 
investment without obtaining previous consent in writing of the person who 
IS sui juris and entitled at the time to receive the income of the trust pro 
periy for his life or for any greater estate A change of investment without 
obtaining previous consent in writing is uot void, but will be regarded as 
breach of trust and render the trustee liable to make up the loss to the 
aggrieved beneficiary. 

Section 41—Powers of a trustee where beneficiary is a Minor, to 

spend on the Maintenance etc (Power of Advancement) 

Section 41 recognises the power of a trustee, where beneficiary is a 
minor, to spend money for his maintenance, education or advancement in 
life Similarly, reasonable expenses, taking into account the status of the 
family may be spent upon religious worship, marriage and funeral Tbe 
trustee may pay the guardian of the minor, natural or legal, the expenses 
for tbe aforesaid purposes 

Expenses to be met out of Income primarily 

But the trustee is to pay the expenses out of income currently accru 
ing to the share of the minor beneficiary or accumulated as savings m his 
account 


14 ReOavidron Martin » Tninner,(1879) !1 ChJ5 341 

15 (tamabai Goviod V Raghunath Vamdeo Josh!, A I R. 1952 Bom 106. 
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When corpus of trust-property may be consumed 

If the income or the accumulations from income to the credit of the 
beneficiary are insufficient to meet the necessary expenses of the minor bene¬ 
ficiary, then the trustee may apply the trust-property for the purpose but 
with the permission of the competent court. This power is similar to that 
of a guardian of a minor’s person or property under the Guardian 
and Wards Act, 1890. The principles governing the grant of permission 
fay the Guardian Court e.xercising pow' r under the Guardian and Wards Act 
would apply to such cases as well. Since disposal of trust-property is a 
serious mstter, the Court will grant permission in case of extreme emergency 
taking all the pros and cons into consideration. Discretionary power under 
section 41 is thus ultimately controlled by the Court. The provisions of 
section 41 are enabling one and cannot be applied to affect the provisions 
of the Guardian and Wards Act or any other local law relating to the 
person and property of the minors. 

Section 42—Power to give receipt 

The object of this section, is to declare statutorily that a trustee will 
have all the powers of an OWNER of property. Where any money, securi¬ 
ties or other movable property is payable or transferable or deliverable to 
the trust-estate, the trustees have to give receipt for the same. As against 
the whole world, the trustee is to act as an owner, the receipt given by the 
trustees, therefore, discharges the person paying or transferring or deli¬ 
vering the money or property to the trustee. 

It is obligatory upon the debtor or the obligor that he should obtain 
receipt from all the trustees^®, although payment can be made to any one of 
them In such a case, in the absence of fraud, it is not the duty of the 
debtor or obligor to see to the proper application of the money. In other 
words, if a trustee or trustees do not account that money etc. to the trust- 
estate, the beneficiary cannot claim the same from the debtor or obligor. 

In Wood v. Ledram^’, it was held that a vendee was not liable to pay over 
again purchase-money which be had paid to one of the several trustees upon 
a receipt signed by all of the trustees. 

More than one trustee—All to Join 

If there are more trustees than one, all must join in giving the receipt 
All co-trustees are one unit. This section has, however, to be read subject 
to section 26 para 2. If a co-trustee is merely a proforma signatory of the 
receipt but it is proved that the amount has been received by another trus¬ 
tee, the pro forma signatory is not liable to the beneficiary for misappli¬ 
cation or loss of money or property. The words “any trustees or trustee’ 
mean the trustee if there is only one, and all the trustees jointly w-here 
there are more than one.^® 


16. Ullatil Kalattil Nethiri Menon V. Mullapulli Gopalan Nair, A I.R. 1916 Mad. 692. 

17. 1 K. & J. 388. 

18. Nethri Menon v. Gopalan Nair, I.L.R. 39 Mad. 597,(601). 
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Section 43 Power to compound etc 

This section considers the trustee sui juris in respect of the trust- 
property In regard to the matters stated in the section a trustee is not to 
be controlled by the beneficiary This section expressly confers quasi judi 
cial powers on trustees m respect of the trust-property to avoid any argu 
ment that trustee ownership being different from Uue~oHnership, does not 
entitle him to compound or give up the rights in respect of the trust pro 
pertv The trustees stand exonerated like judges or arbitrators from conse 
qucnces of any mistake which they may have committed in Iht bona fide 
exercise of their discretionary powers In doing so the trustees are not 
relieved of their duty of observing legal formalities, making proper enquiries, 
seeking best advice and acting conscientiously Onus shall lie on the bene 
ficiary to establish malafides of the trustees Subject to a contrary direction 
m the instrument of trust TWO or MORE trustees acting JOINTLY may— 

(a) accept any composition, 

(b) accept any security for any debt or property claimed, 

(c) allow any time for the payment of any debt, 

(d) compromise, compound abandon refer to arbitration or other 
wise settle any debt or claim relating to trust, 

(e) enter into any agreements, execute instruments of composition 
or releases etc 

Who can exercise powers under section 43, (1) when there are more 
trustees than one, and (2) where there IS jo/ecc/mg trustee? Where there 
arc more trustees than one, all must act jointly provided otherwise compc 
tent to contract This power is statutorily recognised and may be exercised 
in the absence of contrary directions in the instrument of trust Section 4S 
states that where there are more trustees than one “all must join in the 
execution of trust “ Where there is sole arting trustee and authorised by 
the instrument of trust to execute the trust and powers thereof, he may 
exercise the powers of compounding etc Such a trustee is termed as a 
sole acting trustee when he enters into an agreement of composition or 
other arrangement ” In LAKHA SINGH. HAMIR SINGH V HAR 
BHAJAN SINGH SUNDER SINGH, the Punjab High Court held, that 
reference to arbitration by one of trustees without concurrence of co trustee 
IS bad ” However, a compromise made by a trustee in good faith is legal 
and Court will not enquire whether it is beneficial to trust ** Even aliena 
tions made in pursuance of a compromise entered into by the trustees arc 
binding on the beneficiaries ** 


19 RajarJieswanSethupaihi V Kuppnwsmt, M R 1921 Mad 394 

20 AIR 1958 Purjab 102 

21 Pamhayain V Kaudaswami, A t R 1920 Mad SOS 

22 Pacma.'abhaChcmarV WilUanu 118S9) J L R 23 Mad 239 (Correspondim 
Ertlith Law U given m seoion 13 of the Tiuaiee Act. 1925 ) 
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Section 44—Power may be exercised by continuing trustees 

Section 44 states the powers of continuing trustees. Where out of 
several trustees one or more d.sclaim or die, the authority or power vested 
in several trustees can be validly exercised by the remaining trustees. In a 
way, trust is clothed with the continuous existence in spite of death or dis¬ 
claimer of some of them Section 44 is thus an exception to section 48, 
The rule, however, does not apply, where the instrument of trust stipulates 
that the authority is to exercised by a number in excess of the continuing 
trustees. For instance, whe'C the trust deed states that the authority to 
compromise rests with at least four trustees and the trustees left after the 
death or disclaimer are only three. A private trust differs from contract 
in so far as co-trustees are in a different position than joint promises. 
Section 45 of the Contract Act has no application to such a case Thus 
where arrears of rent were due from a tenant, and after the death of a trus¬ 
tee the continuing trustees filed a suit for the recovery, it was held to be a 
properly filed suit.-® It is not necessary to implead the legal representatives 
of the deceased trustee. The principles of this section have been extended 
to public and private charitable and religious trusts.In Krishna Bhatta 
v. Udayavar Srinivasa,"® the management of the trust w'as vested in five 
trustees. One of them resigned. The other four brought a suit on behalf 
of the temple and one other trustee died during the pendency of the appeal 
in the High Court. It was held that the suit was properly filed and also 
the appeal will not abate by the death of a trustee during the pendency of 
the appeal in view of section 44. 

Section 45—Suspension of trustee’s power by decree 

Section 45 sets a limit on the exercise of pow'ers by a trustee. The 
ultimate protector and watch-dog of the rights of the beneficiary is the 
Court. Section 11 imposes a duty on the trustee to EXECUTE the trust; 
section 59 recognises the right of the beneficiary to sue for the EXECUTION 
of the trust. Where, a decree has been passed in the suit for the EXECU¬ 
TION OF TRUST, all the powers of the trustee, whether under the Trusts 
Act (Sections 36 to 44) or under an instrument of trust are drowned in the 
decree. After the decree is passed, the powers are to be exercised in con¬ 
formity with such decree or with the sanction of the court by which the 
decree is made or where an appeal is pending against the decree of the 
Appellate Court, Although the section says that the powers of the trustee 
stand suspended only by the decree, yet it is proper that a trustee should 
not exercise the powers after the institution of the suit. He should, there¬ 
after, seek permission of the Court in matters involving his discretion.^® 
In short, powers enumerated in section 36 to 44 are exercisable only as long 
as there is no decree passed in the suit for administration of the trust. The 
powers are superseded by the decree alone. 


23. Manikya Rao v. Adenna, A.I.R. J949 Mad. 654. 

24 Mahant Som Giri v Mahant Ram Ratan Giri, A.I R. 194) All. 3S7. 

25. Krishna Bhatta v Udayavar Srinivasa, A.I.R. 1917 Mad, 730; Jarat Kuman Dassi 
V Shaligratn, A.I.R. J960 Cal. 489. 

26. Amrita Bibee V. Kanabhai Pal, I.L.R. 32, Cal. 448. 
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CHAPTER V—OF THE DISABILITIES OF TRUSTEES 

46 Trustee cannot renounce after acceptance —A trustee who 
has accepted the trust cannot afterwards renounce it except (a) with the 
permission of pnnapal Civil Court of original jurisdiction, or (b) if the 
beneficiary is competent to contract, with his consent, or (c) by virtue of 
special power in the instrument of trust 

47 Trustee cannot delegate A trustee cannot delegate his office 
of any of his duties either to a co trustee or to a stranger, unless (a) the 
instrument of trust so provides, or (b) the delegation is m the regular 
course of business or (c) the delegaiion is necessary, or (d) the beneficiary, 
being competent to contract, consents to the delegation 

Explanation —The appointment of an attorney or proxy to do aci 
merely ministerial, and involving no independent discretion is not a 
delegation within the meaning of this section 

Illtatraitons 

(a) A bequeaths certain property to B and C on eertam Irusts to be 
executed by them or the survivot of them ot the assigns of such 
survivor B dies C may bequeath the trust property to D and E 
upon the trusts of A’s will 

(b) A IS a trustee of certain properly with power to sell the same 
A may employ an auctioneer to effect the sale 

(c) A bequeaths to B fifty houses let at monthly rents in trust to 
collect the rents and pay them to C B may employ a proper person to 
collect these rents 


48 Co'trusCee cannot act singly —When there arc more trustees 
than one, all must jom in the execution of the trust, except where the 
insiniment of trust otherwise provides 

49 Control of discretionary power—Where a discretionary 
power conferred on a trustee is not exercised reasonably and m good 
faith, such power mav be controlled by a principal Civil Court of original 
jurisdiction 


50 Trustee may not charge for scmicc,—In the absence of 
express directions to the contrary contained in the instrument of trust or 
ef a contract to the contrary entered into wub the beneficiarv or the Court 
#t the time of accepting the trust, a trustee has no right to remuneration 
for his trouble, skill and loss of time in executing the trust 


Nothing m this section applies to any Official 
tor General, Public Curator, or person holding a 
itatioB 


Trustee, Administra 
certificate of adminis 


51 Trustee may not use tnist-property for his own profit -A 
trustee may not use or deal srith the trust property for bis own proSt or 
for any other purpose uneonnecied with the tmsL ^ 
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52. Trustee for sale or his agent may not buy. No trustee 
v/hose duty is to sell trust-property, and no agent employed by such 
trustee for the purpose of the sale, may, directly or indirectly, buy the 
same or any interest therein, on his own account or as agent for a third 
person. 

53. Trustee may not buy beneficiary’s interest without permis¬ 
sion.—No trustee, and no person who has recently ceased to be a trustee, 
may, without the permission of a principal Civil Court of original juris¬ 
diction, buy or become mortgagee or lessees of the trust property or any 
part thereof; and such permission shall not be given unless the proposed 
purchase, mortgage or lease is manifestly for the advantage of the 
beneficiary. 

Trustee for purchase.—And no trustee whose duty it is to 
buy or to obtain a mortgage or lease of particular property for the 
beneficiary may buy it any part thereof, or obtain a mortgage or lease of 
it, or any part thereof, for himself. 

54. Co-trustees may not lend to one of themselves.—A trustee 
or co.trustee, whose duty is to invest trust-money on mortgage or personal 
security, must not invest it on a mortgage by, or on the personal security 
of, himself or one of his co-trustees. 

DISABILITIES OF TRUSTEES AT A GLANCE 

(Sections 46 to 54) 

The chapter of disabilities is based on the fundamental theory of 
PRIVATE EXPRESS TRUST that the office of a trustee is VOLUNTARY, 
GRATUITOUS and of PERSONAL CONFIDENCE, PAR EXCELLENCE, 
therefore NON-RENUNCIATION, NON-DELEGATION, NON-REMU¬ 
NERATION, and NON-PROFITING are the characteristics of the ofiice 
of a trustee. 


DONT'S OF A TRUSTEE 

The various disabilities of a trustee are — 

1. Normally a trustee cannot renounce his office after acceptance. 

(Section 46) 

2. The duties of the office of trustee cannot be delegated to a 
stranger or co-trustee. (Section 47) 

3. Office of trust is a collective office, therefore, all the co-trustees 
mast act jointly. {Section 48) 

4. Trustee cannot act arbitrarily or capriciously in the exercise of 
his discretionary powers. The exercise of injudicious discretion can be 
regulated by a competent court. (Section 49) 

5. As a general rule, a trustee cannot claim remuneration for his 
trouble, skill, and loss of time in executing a trust. (Section 50) 
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6 A trustee cannot profit by the trust (Section 51) 

7 A trustee, durins the course of hts ofiice or soon after discharge 
from office, cannot, in his priiate capacity directly or indirectly, purchase 
trust property or tahe lease or mortgage of it from himself or his co trustee 
or in auction, except with the permission of the competent court (i>ection 53) 

8 Bars against (t) Trustee for Sale and [2) Trustee for Purchase" 
Section 52 and the second paragraph of section 53 impose ABSOLUTE 
BARS against the trustees for sale and purchase (a) A trustee for sate 
zannot, directly or indirectly, buy the trust property put on sale E\en 
the court cannot permit SUCH TRUSTEES to do otherwise Same 
Jisabtliiy is imposed on any AGENT employed for the purpose of selling the 
property, 

9 A trustee whose duly is to purchase PARTICULAR property for 
the beneficiary, cannot, directly or indirectly, purchase that property for 
Himself or for third person Similarly, where he is to obtain a mortgage or 
(ease of a particular property for the beneficiary, he cannot obtain the 
mortgage or lease in his /a\o«r, or of third persons (Section S3 para 2) 

10 A trustee, whose duty is to invest trust money on mortgage or 
personal security cannot imest the same on mortgage by or on the personal 
teeurity of himself or one of hts co trustees, flection 54) 

OP THE DISABILITIES OF TRUSTEES 
(■Sections 46 to 54) 

Disabilities of a trustee are his negative duties, whereas sections II 
to 22 contain positive duties If positive duties arc the DO'S of a trustee 
flcgaiive duties arc the DONT’S The things that a trustee cannot do at 
sU are tcitued DISABILITIES of a trustee luavsay, disahihiies are res 
triclions and limitations on the RIGHTS and POWERS of a trustee 

The chapter on disabilities of a trustee embodies some of the funda 
enenuiU of the Private Express Trust The office of trust is voluntary, gratu 
itious, and of personal confidence par excellence It is the lying up of the 
conscience of one to the intention of another The Courts of Equity, in 
England, as protector of the rights of the cestui que trust compelled a trus 
tee to honour the confidence reposed »n him and for that purpose laid down 
rules, both positive and negative Disabilities of a trustee are meant to 
remove the possible temptations in the nav of a trustee which might lead 
him astray from the path of rectitude and honesty m the affairs of the 
trust Sections 46 to 54 embody the principles settled m the course of cen 
tunes in England by the Court of Equity In a nut shell the disabiUlies of 
s trustee are 


“Non renunciation, Non*delcgation, NQn*remuneraclon. 
Non profiting” 


Section 46—Office of trust cannot be renunciatcd 

A liustM 1 , boima to accept the office of trust, but once 
be has accepted the office, he cannot umlaterally renunciale the office In 
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other words he cannot give up or resign the office at his pleasure. Once a 
trustee always a trustee. Unilateral renunciation after coming into office 
is void. This is the general rule. To this rule there are the following 
exceptions ;— 

A trustee may renunciate the office in the following circumstances : 

(1) By virtue of special power stated in the instrument of trust, 
or 

(2) By the common consent of the beneficiaries, where they are 
all competent to contract, or 

(3) With the permission of a principal Civil Court of original 
jurisdiction. 

Renunciation should be distinguished from Disclaimer. Disclaimej 
envisaged under section 10 takes place before acceptance but renunciation if 
subsequent to acceptance. “Renunciation” and “Discharge” is the same 
thing within the meaning of the Trusts Act. This section has to be read 
along with sections 70 and 71, The grounds for discharge overlap section 
46. A valid renunciation would cause a vacancy which may be filled ujr 
under section 73 or 74. 

Principle ; In ABDUL KARIM V. ALIBHAT,” the Supreme Court 
said that, “a fiduciary relationship having been created, it is against the 
interest of the society in general that such relationship should be allowed to 
be terminated unilaterally.” The office of trust is one of PERSONAL 
CONFIDENCE. The intention of the author of the trust can be fulfilled 
only by prohibiting the trustee to resign from his office. The provision is 
meant to safeguard the interests of the trust, which is likely to suffer if the 
trustee is allowed to renounce the office at his will. 

Section 47—A trustee cannot delegate his office—A trustee cannot 
delegate the duties of his office to a co-trustee or a stranger. The principle 
of the rule against non-delegation of office, functions and powers by s 
trustee was stated by Das Gupta J., in Abdul Karim V. Ali Bhat,®^ thus— 


“...a fiduciary relationship having been created, it is against the interest of tht 
society in general that such relationship should be allowed to be terminated unilaterall> 
That is why the law does not permit delegation by a trustee of his functions, except in 
case of necessity or with the consent of the beneficiary or the authority of the trust-deee 
Itself; apart from delegation in the regular course of business, that is all such function! 
as a prudent man of business would ordinarily delegate in connection with his own 
affairs,” 


The disability to delegate the office of trust can also be justified 
according to the maxim, “Delegatus non potest delegere” which meant 
that a person to whom powers have been delegated cannot delegate them to 


27. A.I.B. 1963 Supreme Court 309. 



300 


The Law Review 


another According to the definition of ‘Trust’ given m section 3, trustee 
ship IS the confidence reposed m a trustee and accepted by him The confi 
dcncc reposed IS of perjona/cAcrocter and postulates the performance of 
the duties, by the trustee per^orm/fp The trust gives rise to fiduciary rela 
tionship between the author of the trust and the trustee and fiduciary duties 
cannot be delegated If a trustee delegates his duties to a stranger or even 
a CO trustee, it will constitute breach of trust on his part and render him 
liable to make up the loss resulting from the breach For instance, in 
Janakirama Iyer V Nilkanta Iyer,** the trustees were directed to sell trust 
properties and distribute the proceeds among the creditors of the author of 
tnis *. The trustees on sale of the properties, left it to the purchasers to pay 
the d ebts to the creditors On these facts, the Supreme Court held that the 
delegation was not justified according to section 47 and was, therefore, 
a breach of trust In an old Equity case. Turner V Corney,** Lord Lang- 
dale observed that, “the trustees who take on themselves, the management 
of the property for the benefit of other, have no right to shift their duties on 
other persons, and if they employ an agent, they remain responsible towards 
their cesiui qve trust for whom they have undertaken the duty ” 

Effect of wrongful delegation of discretion 

Delegation of duty beyond the limits set by section 47 amounts to a 
breach of trust The act done by an agent is void The agent who is thus 
a party to a breach of trust also becomes liable as a constructive trustee to 
the cestui que trust ** The delegation is not possible even to a beneficiary 
Here ‘stranger’ includes a ‘beneficiary ** 

Delegation of duty when permissible 

As it IS humanely not possible for a trustee to do everything personally 
m the management and execution of the trust, the leg slature has recognised 
limited power of delegation of hts duties, rights and powers The dclega 
tioD IS lawfully permitted in the following circumstances— 

(a) Where delegation is authoiised b> the instrument of trust, 

(b) Where the delegation is in the regular course of business, 

(c) Where delegation is necessary, 

(d) Where delegation is done with the consent of the beneficiancs 
who are comptent to contract 

lUmtrations 

The following illustrations explain the exseptional power 

(0 A bequeaths certaJo property to B and C on certain trusts to be wecuied 


2S. AJR J962SC 63J 
29 5 Bear 517 

3a AleMQdetv Alexander, 2 Ves 645. Mtra v Browne. (1896) 1 Ch 199(CA) 
Qted b, D Biio In Tat Book o[ Jrf Mn. p. 152 AUo ito lt»,D op 

Tntitt, I5th Edn, p 188 and the case, noted In the foot-notes therein. 

51 Refer to para 55 of the nth Repon of the lodian Uw Commuiiou 
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by them or the survivor of them or the assigns of such survivor. B dies C may 
bequeath the trust-property to D and E upon the trust of A’s will. Here, there >9 
express power of delegation in the will. [Illustration (a) to S. 47J 

(ii) A trustee of Certain property has the power to sell the same. He may 
employ an auctioneer to effect the sale. The delegation is necessary because of the 
nature of job. [Illustration (b) to S. 47] 

(iii) A bequeaths to B fifty houses let at monthly rents in trust to collect the 
rents and pay them to C. B may employ a proper person as a [rent collector. 
A trustee cannot possibly do the work of rent collection personally and appointment of 
an agent is necessary in the course of business. [Illustration (c) to S. 47] 

Appointment of attorney or Proxy : Explanation added to section 47 
lays down that an appointment of an attorney or proxy TO DO A MERELY 
ministerial act and not involving the exercise of INDEPENDENT 
DISCRETION does not amount to delegation within the scope of section 
47. Emphasis is on the bar to delegate a function where INDEPENDENT 
DISCRETION is to be exercised by a trustee even to an attorney or 
proxy. 

Ministerial Work-Excepted 

The law requires a trustee to do all acts which require the exercise 
of his personal independent discretion. The appointment of agents to do 
merely ministerial work would not amount to delegation, for in that case, 
it is the trustee who is himself the guide and the philosopher. 

Speight V. Gaunt, (1883) 9 A. C. I 

Section 47 embodies the law as laid down in the leading English 
case, SPEIGHT v GALJNT.^^ In that case test of “REGULAR COURSE 
OF BUSINESS” and “MORAL NECESSITY” was laid down for justifiable 
delegation. A trustee employed a broker of goods standing to purchase 
corporation bonds as an investment of the trust-funds, the investment in 
question being a proper one in the usual course of business. The stock 
brokers misappropriated the purchase money and became bankrupt. It was 
held that the trustees were not liable to make good the loss as the delega¬ 
tion was in due course and bona fide. Bowen, L. J., observed : 

“A trustee cannot delegate his trust. If confidence has been reposed in him 
by a dead man, he cannot throw upon the shoulder of somebody else that which has 
been placed on his shoulders. On the other hand, in the administration of a trust a 
trustee cannot do everything for himself, he must to a certain extent make use of the 
arms, legs. eyes, and hands of other persons and the limit within which he is confined is, 
that a trustee may follow the ordinary course of business provided that he runs no 
needless risk in doing so.”{33) 

The exceptional power to delegate the office and the duties must be 
exercised with due care and diligence. The selection of an agent must be 


32. The rule of indemnity of trustee in such cases is be found in section 30 of the 
Trusts Act, 1882, 

33. (1883) 9 A.Cl. 
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made prudently and after proper enquiry Delegation must not be allowed 
to continue beyond the needs of the case In RE WALL**, Kekewicn, J , 
on the point of liability for the faults of the agents of a trustee, said 

"A trustee IS bound to exercise discrctioo id the selection of agents, but st* 
long as he selected persons properly qualified he cannot be made responsible for then 
Intelligence or their honesty He does not guarantee the performance of their duiiei 
It docs not however, follow that he can entrust his agents with any duties which they 
ar® willing to perform or pay them any remuneration which they see fit to demand 
The trustee must consider these matters for himself, and the court would be disposed u 
support any conclusion at which he arrives however, erroneous, provided it is the 
outcome of such consideration as might reasonably be expected to be glventoalik* 
matter by a man of ordinary prudence guided by such rules and arguments as gcneralK 
guide such a man in his own affairs ** 

In PARSURAM UDAVAR v VEDAJI BHASKAR** it was held 

that the power of appointing an agent exists in a trustee only as regards 
matters m which expert knowledge is required, or m which \t is usual, 
according to the course of business or where it is matter of necessity in 
the business sense Thus, a trustee can employ a person of competent skill 
to value the security or a stock broker to buy stock IN MAHADEO JEW 
' BAL KRISHNA VYAS”, it was held that no trustee can delegate bi' 
powers and duties to another trustee and an agreement to do so will be 
illegal and void unless covered by any of the exceptions given m section 47 

Application of Section 47—case taw In case of private express trust, 
a majority cannot bind the minority All the decisions and actions have to 
be done unanirnously Where directors of a trust fund have been given 
authority to purchase house property, the duty of deciding which house is 
to be purchased cannot be delegated to a committee but should be done 
unanimously by all the directors*^ Power of appointing and dismissing 
temple servants cannot be delegated** The trustee of a property has np 
power whatsoever to appoint another as trustee of the same property 
Such a deed of trust created by the trustee is void oitnino®* A body of 
trustees can, by a resolution m the oroinaiy way, appoint any one of their 
number as the managing or executive trustee The appointment of a 
managing trustee does not involve any legal question of the trustees 
delegating (heir powers to others** But a majority of the trustees cannot 
elect one of them as managing trustee so as to oust the minority from 


M (1889) 42 Ch D 674 

35 AIR 1931 Mad 623,44 Mad 636. 

16. AIR 1952Cal 763 

17 UI Life Aiinrance Co V Krishna Rao AIR 1934 Mad 4tl 
in Parasurraa Udayan v -niirtimal Rao. AI R 1921 Mad 623.A ! R I933 Cal 109 
19 Qopal Sndhar Mahadib v Sasbi Bhnshan Sarkar J9-19 Trav Co L R 70 
Shri Mahadeo Jew v Balkrishna, AIR 1952 CaJ 763 
<0 Shanmujav Aninagiri. A IR 1932 Mad 658 
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managements^. Where a pardanashin lady had appointed a Mukhtar-i-Khas 
to look after her property and also of the minor of whom she was the 
guardian, and under her advice Mukhtar-i-Khas incurred certain debts the 
debts were held binding on the minor. Delegation of powers to a 
general attorney were of ministerial characters-. An appointment of a 
solicitor to perform the usual professional business is allowed and trustee 
may pay proper charges in such a case. 


Comparative English Law 

Considerable alterations in the position of trustees with respect to the 
employment of agents and the delegation of trusts have been effected by 
section 23 and 25 of the Trustee Act, 1925 Section 23(1) is intended to 
incorporate the common powers of employing agents into all trust instru¬ 
ments. The sub-section provides— 


“That trustees or personal representatives may, instead of acting 
personally, employ and pay an agent, whether a solicitor, banker, soc- 
broker or other person, to transact any business or do any act required to 

1 . . . ' . • .1 _ _tVi,» trust r 


of the trust, or the administration 
including the receipt and paymeni 
allowed and paid all charges and 
responsible for the default of such 


be transacted or done in the execution 
of the testator’s or intestate’s estate, 
of money, and shall be entitled to be 
expenses so incurred, and shall not be 
agent if employed in good faith. 

It may be noticed that the Trustee Act has qP 

“GOOD FAITH” in place of the earher test of REGULAR (gURS^ 
BUSINESS” or “MORAL NECESSITY settled in Speight v. Gaun . 

The statutory meetThTfeU^ LSStfe^ ofTimS 

an agent, attorney or "Office of the trustee. Whether these 

and practical requirements o trustee absolutely immune against 

statutory provisions have actually rnaae a r Arrordinir to an obiter 

the defaults of ^ f fn^Re^VICKERY*% the power of appointment 

observation of Maugham, m Ke whether or not it is 

is very wide and entitles a trustee to oPPo t^^^^^^ SLbTy,t wifi Sot be 
necessary and if the trustee acts honestly & r aeent appointed 
responsible for the acts uud om^sions an INSURANCE CO.,*® it has 
by him, Iii RE CITY EQUITABLE 

been observed that a person is not g y or is recklessly 

. committing, and intends to .^ej his act or omiLion is or is not a 

hasappar»..y widened .he eeep. of 


41. Gopalaswami v. Subramanya; A.I-R- I9i2 Mad. 39 

42. Ramlochan Ram v. Maikha Sethani; A.l.R- I960 Pat. 271 

43. Lewin on Trusts, 25th Edn., p. 183. 

44. 0883) 9 A.C. 1. 

45. (1931) 1 Ch. 572, 581. 

46. (1925) 1 Ch. 407, 434 
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delegating the duties and functions to an agent, although the extent thereof 
IS still a moot point " 

Section 4S—CO'trustees cannot act singly 

Section 48 embodies a basic characteristic of private trust Briefly, 
where there are more than one trustee of a trust, as a general rule, ALL 
TRUSTEES FORM ONE COLLECTIVE TRUSTEE AND MUST 
EXECUTE. ADMINISTER AND EXERCISE THE RIGHTS AND 
POWERS IN JOINT CAPACITY AND NOT SEPARATELY. The 
aforesaid rule is to be applied subject to any express direciions to the 
contrary in the instrument of trust The provisions of this section are 
meant to carry out the INTENTION of the author of trust Where 
an author of trust has reposed his confidence in more than one trustee 
jointly, it is incumbent on ALL the trustees to act collectively ** A number 
of other sections in the Trusts Act arc nothing but corollaries of this basic 
rule For isntance section 47 forbids delegation of power or duty to a 
CO trustee and serveral provisoions to section 26 forbid a trustee to allow 
his CO trustee to deal with the trust singly 

Rule of Majority Decision not Applicable 

The general rule applicable to private trusts is that the decisions of 
the trustees shall be unanimous A majority of trustees cannot carry 
through their proposals nor can they bind the dissenting trustees or the 
trust estate by their decision” On the contrary, as a general rule, mease 
ofPubhc Trusts the act ot the majority is deemed to be the act of the whole 
number In India, h^owever. there is considerable judicial dicta, which says 
the principles of section 48 may be applied to the Public and CbantabJc 
TrusU as well, as principles of justice, equity and good conscience” 


^e law of Private Trusts does not recognise any such thing as “acting 
trustee No act or transaction can be held valid on the ground that it was 
® "h'’ "as the real worXer among 

All actions must be done by all the trustees jointly** 
Where the instrument of trust appoints three persons to act as Iruslecs but 
aS'Sa n'JL'r .i™'? ovidcs that one of ihem shall be a managing trustee 
? according to the direction of the rnanaging 

contravenes section 48** But it is 
hTve ooe of them to perform acts which 

have been agreed to by all and which cannot conveniently be performed by 


47 

48 

49 
5a 


51 

Si 


Cf Restatement of Law of Tnuis VoLl.p,4U 
D,b,ntr.v K.g.>.,.r Join. Slock Co„p.„,„, a I R , 5)8 Ccl SICU 
Jaockim™ Ijcr V NlUkco,. 1 ,„. A I R W! Sop,c„c Court 633 
Maomohan V Janki Prasad. A I It iwe ttr* yt 

Madras v A P S Sethurama Pitlaj (I9«J) 1 M L4 157 

Sh,=™ R»„E.„iR,yChc»du,„lvAJ,na„N>,hT»8o,c (IM.,, L R , CL .63 

MahadeoJewv Balktubna Vjras, A I R 1952 Cal 76J 
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them all. In such a case the trustee who is authorised is considered to be 
an agent of all the trustees and not an individual trustee. For instance, 
where the sale terms etc, have been settled between the vendee and all the 
trustees, the sale deed may be executed by a trustee who is properly autho¬ 
rised to do so®®. 

Scope of section 48 has been discussed by the Supreme Court in 
JANAKIRAMA IYER v. NILKANTA IYER ®®-a The principle that instru- 
ment of trust may provide that the trust could be executed by some of the 
trustees was endorsed. The disputed clause in the trust-deed read ‘'in all 
the proceedings to be taken in connection with this estate, you three, either 
unanimously or according to the decision of the majority shall act."’ It was 
held to mean that the decision could be taken by majority but the deed of 
sale must be executed by all three. In that case one trustee out of three did 
not agree to the transaction of sale. The sale deed executed by two 
trustees was held to be an invalid and ineffective conveyance. It appears 
that in the above circumstances the trustees should have sought the opinion 
of the Court under section 34 of the Act. 

Any transaction in violation of the provisions of this section is void 
and not binding on the trust. A receipt for the money or property received 
must be signed by all the trustees, otherwise it will not give proper 
discharge to the debtor. Section 48 is based on the principle that the trust 
money should be kept safe. More than one trustee is appointed so that they 
shall take care that the money does not get into the hands of one of them 
alone, A violation of this duty would render the transaction void.®H Where 
the administration of trust involves the receipt and custody of money the 
number of trustees shall be at least two. (Explanation II to section oO). 
Subject to contrary provisions in the trust, a trustee is entitled to ask the 
court to oppoint at least two trustees for the due execution of the 
trust. 

Section 49 • Control of Discretionary Power 

Sections 36 et seq confer wide discretionary powers on a trustee. 
The court has no jurisdiction to control that power as long as the same is 
exercised “REASONABLY” and in “GOOD FAITH.” The exercise of the 
discretion must be judicious, if it is arbitrary or capricious, a competent 
court can regulate it on institution of a proper suit by a beneficiary or 
beneficiaries or a co-trustee.®®-r In an appropriate situation, the Court 
may restrain a trustee by injunction. 


Section 50 -Trustee is not entitled to remuneration 

Section 50 is based on the theory of law of private trust that it is a 
voluntary and gratuitous office. As a general rule, a trustee has no right 
to remuneration for his trouble,. skill and loss of time in executing the 
trust. 


53. Manmohan Das v. Janaki Prasad, A.I.R 1945 P.C. 23. 53-a A.I.R. 1962 S C. 633. 
53.b Cf. Section 43—P'ower to Compound’ is vested in two or more trustees toeelhef. 
S3.C Tek Chand v. Harnam Smgh, A.I.R. 1928 Lah 237. 
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To the above general rule, there are following exceptions— 

(1) Where there are EXPRESS directions in the trust deed allowing remuner 
tiott. or 

(ii) Where there IS an express contract made with the beneficiaries, provided 
ley are competent to contract But this contract must be entered into BEFOR 
ccepting the trust and not afterwards, or 

(ill) Where the trustee is appointed by the Court,(53) it may be stipulated 
I a term of appointment that the trustee will be entitled to remuneration 

The bar of this section docs not apply to — 

(I) Any oEBcial Trustee, (2) Administrator General, (3) Public 
Curator (4) A person holding certificate of administration under the 
hdian Succession Act, 192S 

'‘The grand rule is that a trustee must act gratuitously” (Hanbury) 
/olunlary service is the foundation underlying trustee ship m law and the 
aw prohibits a trustee from making a profit or acquiring a benefit from his 
iffice as trustee Section 50 is a facet of the axiom “TRUSTEE CANNOT 
PROFIT BY HIS TRUST” 

Reasion for the Rule In an old leading case Robinson, v. Pitt** 
Lord Chancellor Talbot said 

‘ It is «n established rule that a trustee, executor or adnuolstrator shall have 
DO allowance for his care and (rouble, the reason for which seems to be, for that on 
these pretences if allowed, the trust estate might be loaded and rendered of little value, 
besides the great difficulty there might be in seiiliog and adjosting the quantum of such 
illowance specially as one man 3 time may be more valuable than that of another, and 

(here can be no hardship in this respect upon any trustee who may choose whether be 

will accept the trust or not ** 

Lewin observes “that the true ground, however is that If the trustee were allow* 
d to perform the duties of the office, and to claim compensation for his services, his 
Interest would be opposed to his duly and as a matter of prudence, the court would 
lot allow a trustee or executor to place himself in such a false position* (5S) 

“It is not that the reward for services is repugnant to the fiduciary duty, but 
(hat who has the duty shall not take any secret remuneration or any financial benefit not 
suthonsed by law. orby his coniract or by the trust deed under which he acts, as the 
case may be. (56) 

This section is to be read subject to section 32 Remuneration shall 
be distinguished from rcimhursemcnt for out of-pocket expenses The 


53 d Vide section74orthe Trusts Art. 1882, 

54 P Wms 132. 

55 Lewin on Trusts, 15th Edn,, p 388 

56. Dalev Inland Revenue Commissioners (1953) 2 Ail E. R 671 


The Law Review 


307 


principle of this section has been extended to all types of fiduciary rela¬ 
tionships, e. g., partners. 

Professional Charges—The general rule is that a trustee cannot 
charge remuneration for his professional work done for the trust. The 
use of the phrase 'Skill' in the body of the section appears to include “uro- 
fessional skill" as well. ^ 

In Lewin on Trusts, relying upon New v. Jones,®’ and Clarkson v. 
Robinson,®® it is said that— 

“A solicitor who sustains the character of a trustee will not be per¬ 
mitted to charge for his time, trouble, or attendance, but only for his 
actual disbursements. ...It would be placing his interest at variance with 
the duties he had to discharge. It was said that the bill might be taxed, 
and that this would be suificient check; I am of opinion that it would not} 
the estate has the right not only to the protection of the taxing officer, but 
also to the vigilance and the guardianship of the executor in addition to 
the check of the taxing officer. A trustee placed in the situation of a 
solicitor might, if allowed to perform the duties of a solicitor and to be 
paid for them, find it very often proper to institute and carry on legal 
proceedings which he would not do, were he to derive no emolument foi 
them, and were to employ another person.”®® 

In the solitary Indian case, reported Shivramdas v. Nerur-kar®®, 
(relating to public charitable and religious trust) it was held that the law 
in India and England is the same. Thus, where trustees are defendants and 
one of the trustees is a solicitor, and he puts in appearance on behalf of 
other trustees as well, or the beneficiaries, the solicitor or his firm would be 
entitled to usual costs if the costs of appearing for and acting for the two 
have not increased the expense; that is to say, if the trustee himself has 
not added to the expense which would have been incurred if he or his 
firm had appeared only for his co-trustee. This exception is known as 
the rule in Cradock v. Piper.®’ 

Corresponding American Law 

It may be of interest to note that the American Law favours pay¬ 
ment of compensation for services rendered. Amount of compensation 
varies from State to State. Normally certain percentage of the income is 
payable.®® 


57. 1 Mac. & G 668 n. 

58. ( 1900 ) 2 Ch. 722. Herein the trust deed authorised charging fees for professional 
work etc. 

59. Lewin on Trusts, I5ih Edn., p. 389 

60. Shivramdas v. Nerurkar, A.l.R. 1937 Bom. 374. 

61. N. B. It is doubtful if the principle could be extended to private Trusts. (1850) 
1 Mac & G. 6t4. 

62. American Restatement of Law of Trusts, Vol. 1. p. 740. 
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A TRUSTEE CANNOT BENEFIT FROM THE TRUST 
(Sections 51, ^2, 53 and 54 ) 

The grand rule “A trustee cannot benefit from the trust” , embodies 
in nut shell the basic theory of Pnsate Trust The office of trustee is 
Vofuntary gratuitous and nf personai confidence, therefore. NON PRQFI 
TING IS the chief characteristic of this office 


The object of the legislature in enacting the group of sections under 
the caption ‘‘Disabilities of Trustees” is to protect the CONSCIENCE or 
the trustee The Courts of Equity m England, also called the Court of 
Conscience, were always at pains to save the trustees from temptation to 
become dishonest and insincere to the trust or the beneficiaries It ts for this 
purpose that the trustee cannot charge for his services or use and deal 
with the trust property for his own profit or other purpose not connected 
With the trust He cannot ordinarily invest trust money in his own 
account, or permit a co trustee to do so He cannot borrow from trust 
on his personal security or mortgaging his properly He cannot, as a 
genera! rule, buy trust property or sell his own property to the trust, nor 
can mortgage or take on lease trusl*propeity to himself or mortgage or 
lease his own properly to the trust etc Section 88 extends the same 
principle to all kinds of FIDUCIARY relationships 


Section 51—Trustee may not use trust property for his own benefit 

This section prohibits in most genera! terms that a trustee cannot 
directly or indirectly use or deal with trust property for his own profit or 
for any other purpose unconnected with the trust A violation of this 
injunction amounts to breach of confidence and makes the trustee liable 
for any loss to the trust estate, at the same time, he becomes constructive 
trustee for any gam or advantage made by him The rule is founded upon 
the fiduciary character of the relationship between a trustee and the 
cestui gue trust The trustee is not allowed to put himself in a position 
where his interest may conflict with his duty, this section, therefore, impo¬ 
ses a legal bar that he should not make any gam or advantage from his 
position as trustee U may happen m several ways, eg, use he trust 
funds for his own advantage, dealing with trust property to gam personal 
advantage, mixing up the trust fund with his own funds, and purchasing 
of the properties with the trust-fund The prohibition imposed by section 
51 seems to be absolute and is not subject to modification by the terms of 
trust It Will be seen, that whereas sections 46 to 48 and 50 of the Act 
all contain some such phrase as “except where the instrument of trust 
otherwise provides,” there is no qualification of this kind to section 5!** 
mereas section 51 states the rule in general terms. Sections 52, 53 and 
54 deal with certain specific restraints 


• Qp«1»cr* sre very oficn asted iniie lawE*atrination on this topic. Stodeot* 
ihooW Ttfer to seciK'ns 32, *0 51,52 S3 54 and 88 
63 Nagappa » Offl. Assignee A I R, 1931 Madras 231 at 254 cl 2 
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Sections 52, S3, 54—Restraints in dealing with the trust funds and 

property 

The subject-matter of sections 52, 53 and 54 may be considered 
under the following headings— 

(1) Restraints on the trustee-for-sale and his agent. (Section 52) 

(2) Restraints on the trustee-for-purcbase, or for obtaining a 
mortgage or lease. (Section 53 para 2) 

(3) Restraints on General Trustees i.e., other than those mentioned 
under head (1) and (2) and Ex-trustees (Section 53 para one) 

(4) Restraints on lending money. (Section 54) 

(I) Restraints on the Trustee for sale and his Agent 

In some special trusts, one of the directions of the author of trust 
may be to sell trust properties and make use of the proceeds in a certain 
manner, such trustees are called trustees for sale. In such cases the 
trustee is ABSOLUTELY BARRED from purchasing the trust property 
put up for sale. The trustee would be deemed to have committed the 
breach of trust even if he purchases INDIRECTLY in the name of some 
one else. 

Agents I —The prohibition extends to the AGENTS employed by 
the trustee for the purpose of sale. This may include a broker or an 
auctioneer, or an officer appointed by the Court to conduct the sale.®* The 
prohibition is ABSOLUTE. Even the Court cannot permit the purchase 
in such a case®* Where a transaction is entered into in violation of the 
above provisions, the property remains subject to trust .and a beneficiary 
may if necessary obtain a declaratory decree. The piohibiuou is imperative 
and it is not essentia! to show that the trustee made advantage out of the 
transaction In an old English case, Morse v. Royal.®® Lord Eskine 
observed that “without any consideration of fraud, or looking beyond the 
relation of the parties, the coDlract is void There is no necessity for evi¬ 
dence, the contract is interdicted by policy.” 

In PEARY MOHAN MUKERJI V. MANOHAR MUKERJI,®' their 
Lordship’s of the Privy Council remarked that “a trustee_for sale cannot 
purchase. He cannot purchase because the same person cannot be both 
vendor and purchaser, and he who acts for another cannot also act for him¬ 
self.” The true reason behind the rule appears to be that the purchase of 
the property by the trustee would bring into clash two conflicting interests: 
the interest of the buyer to pay the lowest price and that of the seller to 


M Cf. O 21 R 73 C.P.C. and Section 136 T.P. Act. 

65. Janakirama Ayyar v. Nilkama Ayyar, l.L.R. 1954 Mad 537 and on appeal to 
Supreme Court, A-I.R-1961 S C. 633. 

66. 12 Ves. 355, 372. 

61. A.l.R. 1922 P.C. 235. (A leading authority.) 
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get the highest price, thus, the purchase by trustee would in all cases be to 
the disadvantage of the trust estate This section is m conformity with the 
general rule that a person one in fiduciary position cannot sell to himself 
The same person cannot be the buyer and seller, he who undertakes to act 
for another in any matter, shall not in the same matter act for himself 
The American Law is the same 

Id Fox v Mackreth,’' the trustee for sale purchased the property in 
his own name It was laid down m this case that such a purchase should 
be set aside on the application by the cestui gue trust even without any evi 
dence of fraud or unfairness A trustee cannot even purchase it at a public 
auction, I e, sale held in execution of a decree The principle applies 
equally to taking the mortgage or lease of it from himself or his co-trustee ” 
A sale effected in violation of the provisions of section 52 is void against 
the trustee and all subsequent purchasers with notice of the breach of trust 
The remedy of the beneficiary is provided m sections, 62, 63 and 65 of the 
Trusts Act 


(1) Restraints on the Trustee-for*Purchase 

A trustee whose duty is to purchase, or obtain mortgage or lease of any 
particular property for the beneficiary cannot purchase it or any part there¬ 
of, or obtain the mortgage or lease of it The reason for this prohibition 
IS the same as in the case of bar against a trustee for-sale to buy (be trust 
property The prohibition is absolute, and even the Court cannot permit 
It The ptiociple underlying Section 53, para 2 is that a person whose duty 
IS to protect the interest of another party stands in fiduciary position He 
Will not be allowed to avail of the particular position and gam pecuniary 
advantage to the prejudice of the party, whose interest be is bound to pro 
tecl If be does so, he will hold the ^nefit for the beneficiary as construc¬ 
tive trustee '* There is conflict of duty to protect the interest of another 
and act for personal advantage The law requires a trustee to act m accor 
dance with his duty 

The Prohibition under Section 52 and 53 para (2) is positive, unequi' 
vocal and absolute The use of the phrase ‘no trustee may bu/ in section 
52 and 53 para 2 makes the prohibition positive and unequivocal and renders 
a trustee an incompetent transferee within the meaning of section 6 of the 


« Kanhya Lai v National Bank, A IR 1923 P C. J14,4 Lab 284 

69 Ex.patl» James 8 Ves, 384 , Luddys Tnutee v Peard 33 Ch D 300, 
WbiihvOtcv Lawrence, 3 Vei 750, Ex parte Lacey, 6 Ves 626, Re Bloye’i 
Trust, t Mac & G, 495 

70 Resiaiement of Law of Trusts Vol Lp43i 

71 (17881 2 RR, 35 

72 Ex-parte Huses, (1802) 6 Ves 385 and Marttoson v Gloves. 21 Ch D 8* 

73 See section 53 para 2. 

74 See Section 88 Trusts Act, 1882. 



The Law Review 


311 


Transfer of Property Act, 1882. In Janakirama Ayyar v. Nilakanta Ayyar 
It was observed: 

“The word ‘may’ in the English language without a negative would 
certainly connote the giving of a discretionary power, but ‘may’ with a 
negative would amount to a positive prohibition. It expresses the negation 
of power and of an inabifity to exercise that power The wordings of 
section 52 and 53 para (2) commence with a negative to the clause, to 
emphasise the denial of the power and to make it a positive and unequi¬ 
vocal prohibition against the trustee to enter into any such transaction.’’ 

The purchase or transfer hit by the above stated law would be void 
in the eye of law and will be set aside in the suit of the beneficiary or a co¬ 
trustee without evidence of fraud or unfairness. 

(3) Restraint on a General Trustee 

Section 53 para 1 deals with the prohibition to buy, obtain on mort¬ 
gage or lease of trust-property, imposed on (a) a general trustee, i. e., trus¬ 
tees other than those who fall in the category of irustees-for-sale or trustees- 
for-purchase, and (b) trustees who have recently ceased to be trustee. The 
prohibition in case of a general trustee is NOT ABSOLUTE, but he shall 
have to obtain permission of the District Judge to enter into the transaction. 
The legislature went on to lay down the rule for granting permission by the 
Court and said that “such permission shall not be given unless the proposed 
purchase, mortgage, or lease is MANIFESTLY for the advantage of the 
beneficiary.” This provision is of an exceptional nature. The interest of 
the beneficiary shall be the guiding principle for granting permission by the 
Court. 


Ex-Trustees —Section 53 forbids ex trustees who have been recently 
discharged according to law from purchasing or obtaining on mortgage or 
lease of the trust propeny from the beneficiary or the continuing trustees. 
The prohibition is meant to protect the interest of the beneficiary. The 
fiduciary relation, though technically ceases on discharge from office, the 
influence of the trustee over the beneficiary and the knowledge acquired by 
him as trustee still hangs over. The influence of the trustee does not ex¬ 
haust by mere termination of trusteeship; the law, therefore, imposes bar 
till the beneficiary is fully emancipated. Another reason may be to remove 
the temptation in the way of the trustee to obtain discharge from office 
with a view to buy or obtain mortgage or lease of the trust-property. The 
principle underlying the rule of section S3 is that a trustee who holds or has 
held a fiduciary relationship with the beneficiary may not benefit from his 
position of having better knowledge and information about the valuation of 
the properly. 

Purchase by Trustee from Cestui Que Trust 

A general trustee or ex-trustee may buy or obtain mortgage or lease 
of trust property when available in involuntary sales etc., with the previous 


75. Janakirama Ayyar v. Nilkanta Ayyar, I.L.R. (1954) Mad. 537. 
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permission of the Court It was remarked in Peary Mohan v Manohar 
MuVherji,'* that m India, a iTUsUe cannot even bid at public auction when 
the sale is m execution of a decree against the trust property except with 
the permission of the Court It appears that under the English law, the 
purchase in the above circumstances would be possible without the previous 
permission of the Court, provided, it tsfair and beneficial to the cestui que 
irust ” 


Can a trustee purchase voluntarily the beneficial interest from the 
beneficiary 

Trustee for sale or purchase The accumulative effect of sections 52 
and 53(2) is that a trustee for sale or purchase cannot at all purchase trust 
property from a beneficiary directly or indirectly, even with the permission 
of the court Any other interpretation would render the prohibitions under 
the above sections meaningless The Indian law and English law are the 
same on this point 

General Trustees (Trustees other than trustees for sale or pur 

chase) 

English Law 

Under English Law, a trustee does not appear to be prevented from 
acquiring the beneficial interest from the beneficiary, who is otherwise 
competent to transfer, but such transactions have to be watched by the 
courts with utmost vigilance In Coles v Trecothick,** Lord Eldon, ob 
served 


“Upon the question as to purchase by a trustee, from the cestui 
que trust, 1 agree that cestui que trust may deal with his trustee so that the 
trustee may become the purchaser of the estate But though permitted, it 
IS a transaction of great delicacy which the Court will watch with utmost 
vigilance, so much that it is >cry hazardous for a trustee to engage in such 
transaction ” 


“It 18 well known doctrine of equity that if a transaction of that kind 
IS challanged in proper court, the court will examine into it, will ascertain 
the value that was paid by the trustee, and will throw upon the trustee the 

onus of proving that he gave value and that all information was laid before 
the cestui que trust ““ Where the transaction is fair and no advantage is 


76 Peary Mohan v Manohar Mukhetji. A t R. 1922 p c 235 

77 Tor English Law. see Chapter VII Lewin oo Trusts, 15th Edn . p 797 

78 SectionSSoftheTrvsts Act says that a competent benefiaary may transfer his 
benefioalintercstsubjecttotbclawforthetime-beinginforceas to the circum¬ 
stances and eaieni In and to which be may dispose of such interest 

79 Colcsv Ttccoihick,(tf(Mt,9vt8 234 

«a Ibompsonv Eastwood, {1877>2AppealCases213 
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taken, it would be upheld.^^ but the trustee must give all material informa¬ 
tion to the cestui que trust affecting the value of the property. 

Lewin writes, “when it is said that a trustee may not purchase the 
trust-property, the meaning must be understood to be that the trustee may 
not purchase from HIMSELF, that is, he cannot perform the two functions 
of seller and buyer; for there is no rule that a trustee, whether for sale or 
otherwise, may not purchase fron. HIS CESTUI QUE TRUST.”®® 

Indian Law 

The view advocated here is that so far as the Indian law of 
Private Trusts is concerned a trustee-for-sale or otherwise cannot directly 
buy or take on mortgage or lease trust-property from the beneficiary. 
The wordings of the sections 52 and 53 are unambiguous and do not permit 
any other interpretation. If English law is lollowed then both these sections 
would become infructuous and meaningless. It must not be forgotten that 
Indian law recognises only one ownership and that of the trustee; the bene¬ 
ficiary has merely “beneficial interest” which means ‘‘his rights against the 
trustee as owner of the trust-property.”®^ 

Lewin has also observed: “That although a purchase by a trustee 
conducting the sale personally or by his agent, cannot stand, a purchase by 
a trustee from a cestui que trust, of the interest of the latter in the trust may 
stand, if the trustee can show that the fullest information, and every advan¬ 
tage were given to the cestui que trust. However, a purchase by a trustee 
from his cestui que trust is a transaction of great nicety, and one which the 
Courts will watch with utmost jealousy and will, set aside if the considera¬ 
tion was insufficient; THE EXCEPTION RUNS, IT IS SAID, SO NEAR 
THE VERGE OF THE RULE, THAT IT MIGHT AS WELL HAVE BEEN 
INCLUDED IN IT.*® 

Their Lordships of the Privy Council in Peary Mohan Mukherji v. 
Manohar Mukherji,®® say ; 


81. Morse v. Royal, (1806) 12 Ves- 355. 

82. Tote V. Williowson, (1866) 2 Ch. App. 55. 

83. Lewin on Trusts, 15th Edn., p. 800 Foot-notes Omitted. 

*4. The head-note in Peary Mohan V. M .Mukherji, A.I.R. 1922 P.C. 235 is entirely 
misleading, and some writers have unwittingly fallen into error. The head-note 
is based on an argument advanced and discussed by their Lordships. It was 
a case of Religious Trust and their Lordships were asked to follow the principle 
of English law stated in the head-note. They declined. In the result the purchase 
made at an auction sale by Raja, the Sbebait, through his son as benami, was 
upset, and on account of that reprehensible conduct. Raja was removed from 
Shebaitship. 

85. Same is the Indian Law; see section 52 Trusts Act, 1882. Lewin on Trusts, 
15 edn., p. 800 (Footnotes omitted) (Capitals mine). The observation is based on 
a number of authorities. 

86. Peary Mohan Mukherji V. Manohar Mukherji. A.I.R. 1922. Privy Council 235 
at 236 C.I. (2) (Capitals mine) 
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“The rule forbidding the purchase of an estate by a person, who 
stands in regards to his dealings with it in a fiduciary relationship, is, how 
ever, general in its application In the case of Nugent v Nugent, (1908) 
1 Ch 546, it was held that a Receiver appointed by the Court cannot pur 
chase the property of which be is the Receiver WITHOUT THE LEAVE 
OF THE COURT, even when the sale is not made in the action in which he 
was appointed, but by the mortgagee selling with leave outside the suit 
THEIR LORDSHIPS THINK THIS WAS A CORRECT DECISION ” 

In view of the above dicta it may be concluded that section 53 para 1 
should apply to the purchases by a trustee from the beneficiary directly as 
well As a result a trustee for sale or purchase is absolutely barred Irora 
purchasing the property from the beneficiary, other trustees may purchase 
property from the beneficiary but with the permission of the Court 

Can a trustee sell, mortgage, or lease his own property to the trust ’ 
In the Madras case, K Swaminaiha Aiyar V Jambukeswar Swami Temple 
and others ” it was held that a trustee rannoi buy the properties of the 
trust himself and be cannot sell any of his properties to the trust either, 
the mischief in both cases being the likelihood of a conflict between his 
interest and duties as a trustee The law does not go into the question 
whether the transaction is beneficial or not ’’ The Indian Law Commission 
also devoted a thought to the question They say— 

“At one time, we thought that after section 53 a provision should be 
added that a trustee (or a person who has recently ceased to be trustee) 
authorised to buy property on behalf of a trust cannot sell his own property 
to the trust without the permission of the district court and that a sale 
made without such permission should be void On further consideration, 
we decided to drop the proposed provision as adequate relief can be obtained 
under the general provisions of section 88 ’’*» 

In the light of the above dicta and opinion, it is correct to say th^l 
a trustee cannot sell, mortgage or lease his own property to the trust except 
with the permission of the District Court 

(4) Restraints on lending money 

Section 54 is also a facet of the general rule that a trustee must not 
use trust funds or property for bis profit It forbids a trustee whose duty 
IS to invest trust money on mortgage or personal security to invest it on 
his personal security or that ofhis CO trustee He cannot himself become 
the mortgagor and should not lend on mortgage security of his co trustee 
The reason for the rule is obvious, the same person cannot ^ both borrower 
and lender A trustee is forbidden to mw the trust funds with bis own 


87 IL Swaminaiha Aiyar V Jambukeiwara Swami Temple A others, A I R 
Mad J72. 

88 17th Report of the Indian Law ComirusioD, p 19 (Secltoo 88 treats a penon 
* o e^iDs any advaniafe from his fiduciary capaciiy, a constructire Iroiie* 
in respect of the gain) 
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He should not, therefore, deposit the trust-money with himself or his co¬ 
trustee 

Remedies of a Beneficiary. Where a trustee acts in contravention 
of the provisions of sections 52, 53 and 54, the aggrieved beneficiary has 
inter alia remedies available to him as given in sections 62, 63, 64, 65 and 
88 of the Trusts Act. 

CHAPTER VI—OF THE RIGHTS AND LIABILITIES 
OF THE BENEFICIARY 

55. Rights to rents and profits.—The beneficiary has, subject to 
the provisions of the instrument of trust, a right to the rents and profits of 
the trust-property. 

56. Rights to specific execution.—The beneficiary is entitled to 
have the intention of the author of the trust specifically executed to the 
extent of the beneficiary’s interest; 

Rights to transfer of possession—and, where there is only one 
beneficiary and he is competent to contract, or where there are several bene¬ 
ficiaries and they are competent to contract and all of one mind, he or they 
may require the trustee to transfer the trust property to him or them, or to 
such person as be or they may direct. 

Where property has been transferred or bequeathed for the benefit of a 
married woman, so that she shall not have power to deprive herself of her 
beneficial interest, nothing in the second clause of this section applies to 
such property during her marriage. 

Illustrations 

(a) Certain Government securities are given to trustees upon trust to 
accumulate the interest until A attains the age of 24, and then to transfer 
the gross amount to him. A, on attaining majority, may as the person 
exclusively interested in the trust property, require the trustees to transfer it 
immediately to him. 

(b) A bequeaths Rs. 10,000 to trustees upon trust to purchase an 
annuity for B, who has attained his majority, and is otherwise competent 
to contract. B may claim the Rs. 10,000. 

(c) A transfers certain property to B and directs him to sell or invest 
it for the benefit of C, who is competent to contract. C may elect to take 
the property in its original character. 

57. Right to inspect and take copies of instrument, of trust 
accounts, etc.—The beneficiary has a right as against the trustee and all 
persons claiming under him with notice of the trust, to inspect and take 
copies of the instrument of trust, the documents of title relating solely lo 
the trust property, the accounts of the trust-property, and the vouchers (if 
any) by which they are supported, and the cases submitted, and opinions 
taken by the trustee for his guidance in the discharge of his duty. 
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58 Right to transfer beneficial interest —The beneficiary, if 
competent to contract, may transfer his interest, but subject to the law for 
the lime being in force as to the circumstances and extent in and to 
which he may dispose of such interest 

Provided that when property is transferred or bequeathed for the 
benefit of a married woman, so that she shall not have power to deprive 
herself of the beneficial interest nothing in this section shall authorize her 
to transfer such interest during her marriage 

59 Right to sue for execution of trust —Where no trustees are 
appointed, or all the trustees disclaim, or arc discharged, or where, for any 
other reason the execution of a trust by the trustee js or becomes imprac* 
ticahle the beneficiary may institute a suit for the execution of the trust 
and the trust shall, so far as may be possible be executed by the Court 
until the appointment of a trustee or new trustee 

60 Right to proper trustees —^The beneficiary has a right subject 
to the provisions of the instrument of trust that the trust property shall be 
properly protected and held and admioistered by proper persons, and by a 
proper number of such persons 

Explanation 1 —The following are not proper persons within the 
meaning of ibis section — 


A person domiciled abroad, an alien enemy , a person having an 
interest inconsistent with that of the beneficiary , a person in insolvent 
circumstances , and unless the personal law of the beneficiary allows other 
Wise, a married woman and a minor 

Explanation 11 —When the administration of the trust involves the 
receipt and custody of money, ihe number of trustees should be two at 


Illustralions 

_ _A. oncofscvtralbtntSciarKs, proves that B. the trustee has 

m danger from Bs being in insolvent circumstances , or that he is loca 
property A may obtain a receiver of Ihe trust 

A's ® fd' C B dies during 

a trustee for him ^ '* *>>' property conveyed to 

of the Sstres‘'dre"''B‘mv" fo"' trustees m trust for B Three 

apporntedl'nfte'ptae? oT,L'"d=rs^“trS‘teel'’ 

the trii’ces'^ dS'm 1° fd' » 

appo,ntedmphceoffte lruste«sod.°sSaim,nr 
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(e) A, a trustee for B, refuses to act, or goes to reside permanently 
out of India, or is declared an insolvent, or compounds with his creditors 
or suffers a co-trustee to commit a breach of trust. B may institue a suit 
to have A removed and a new trustee appointed in his room. 

61. Right to compel to any act of duty—The beneficiary has a 
right that his trustee shall be compelled to perform any particular act of 
his duty as such, and restrained from committing any contemplated or 
probable breach of trust. 


[[lustrations 


(a) A contracts with B to pay him monthly Rs. 100 for the benefit of 
C. B writes and signs a letter declaring that he will hold in trust for C 
the money so to be paid. A fails to pay the money in accordance with his 
contract. C may compel B on a proper indemnity to allow C to sue on 
the contract in B’s name. 

(b) A is trustee of certain land, with power to sell the same and pay 
the proceeds to B and C equally. A is about to make an improvident sale 
of the land. B may sue on behalf of himself and C for an injunction to 
restrain A from making the sale. 


62. Wrongful purchase by trustees.—Where a trustee has wrong¬ 
fully bought trust-property, the beneficiary has a right to have the 
property declared subject to the trust, or retransferred by the trustee, if 
it remains in his hands unsold, or, if it has been bought from him by any 
person with notice of the trust, by such person. But in such case the 
beneficiary must repay the purchase-money paid by the trustees, with 
interest, and such other expenses (if any) as he has properly incurred in 
the preservation of the property ; and the trustee or purchaser ®tist 
fa) Lcount for the net profits of the property, (b) be charged with an 
occupation rent if he has been in actual possession of the property and 
fc) allow the beneficiary to deduct a proportionate part of the purchase- 
money if the property has been deteriorated by the acts or omissions of 
the trustee or purchaser 

Nothing in this section— 

(a) impairs the rights of lessees and others who, before the institu¬ 
tion of a S to have the property declared subject to the trust or 
re-LSsferred, have contracted in good faith with the trustee or pur¬ 
chaser ; or 

fbl entitles the beneficiary to have the property declared subject to 
the trust or re-transferred, where he, being competent to contract, has 
himself, without coercion or undue influence having been brought to bear 
on him: ratified the sale to the trustee with full knowledge of the facts 
of the case and of his rights as against the trustee. 


63 Following trust-property into the hands of third pcrsons-- 
Wherc trust-property comes into the hands of a third person inconsistently 

with the trust! the beneficiary may require him to formally; or may 
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institute a suit for a declaration, that the property is comprised in the 
trust 

into that into which it has been converted —Where the trustee 
has disposed of trust property and the money or other property which be 
has received therefor can be traced in his hands, or the hands of his legal 
representative or legatee, the beneficiary has, in respect thereof rights as 
nearly as may be the same as his rights m respect of the original trust- 
property 

Jllustralions 

(a) A, a tru'tee for B of Rs 10,000, wrongfully invests the Rs 10,000 
ID the purchase of certain land, B is entitled to the land 

(b) A, trustee wrongfully purchases land lo his own name, partly 
with his own money, partly with money subject to a trust for B B is 
entitled to a charge on the land for the amount of the trust money so mis¬ 
employed 

64 Saving of rights of certain transferees—Nothing m section 
63 entitles the beneficiary to any ngbts lo respect of property in the hands 
of— 

(a) a transferee m good faith for consideration without having notice 
of the trust, either when the purchase money was paid, or when the convey 
ance was executed,—or 

(b) a transferee for consideration from such a transferee 

A judgment creditor of the trustee attaching and purchasing trmt- 
property is not transferee for consideration within the meaning of this 
section 


Nothing in section 63 applies to money, currency notes, and negoti¬ 
able instruments in the hands of bona fide holder to whom they have 
passed m circulation or shall be deemed lo affect the Indian Contract Act, 
1872. section 108, or the liability of a person to whom a debt or charge is 
transferred 


65 Acquisition by trustee of trust property wrongfully con 
verted—Where a trustee wrongfully sells or otherwise transfers trust pro 
perty and afterwards himself becomes the owner of the property the proper¬ 
ty again becomes subject to the trust notwithstanding any want of notice on 
the part of intervenmg transferees in good faith for consideration 


66 Right in case of bleniled property -Where Ihe trustee vsroiig 

ful y mingles the trust property siilh his o»n, the beneliciary is emitted to 

a charge on the whole fund for the amount due to him 

67 Wrongful employment by partner trustee of trust property 

for partnership purposes -If a partner, being a trustee, wrongfully 
employs trust pro^rty in the business, or on the account of the partner¬ 
ship, no other ^rtner is liable therefor lo his personal capacity to the bene¬ 
ficiaries unless he had notice of the breach of trust ^ ^ 
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The partners having such notice are jointly and severally liable for the 
breach of trust. 


Illustrations 

(a) A and B are partners. A dies, having bequeathed all his property 
to B in trust for Z, and appointed B his sole executor. B instead of wind¬ 
ing up the affairs of the partnership retains all the assets in the business, 
Z niay compel him, as partner, to account for so much of the profits as are 
derived from A’s share of the capital B is also answerable to Z for the 
improper employment of A’s assets. 

(b) A, a trader bequeaths his property to B in trust for C, appoints B 
his sole executor, and dies B enters into partnership with X and Y in the 
same trade, and employs A’s assets in the partnership business. B gives 
an indemnity to X and Y against the claims of C. Here X and Y are jointly 
liable with B to C as having knowingly become parties to the breach of trust 
committed by B- 

68, Liability of beneficiary joining in breach of trust.—Where 
one of several beneficiaries— 

(a) joins in committing breach of trust, or 

(b) knowingly obtains any advantage therefrom, without the consent 
of the beneficiaries, or 

(c) becomes aware of a breach of trust committed or intended to be 
committed, and either actually conceals it, or does not within a reasonable 
time take proper steps to protect the interests of the other beneficiaries, or 

(d) has deceived the trustee, and thereby induced him to commit a 
breach of trust, the other beneficiaries are entitled to have all his beneficial 
interest impounded as against him, and all who claim under him (otherwise 
than as transferees for consideration without notice of the breach) until the 
loss caused by the breach has been compensated. 

Wehn property has been transferred or bequeathed for the benefit of 
a married woman, so that she shall not have power to deprive herself of her 
beneficial interest, nothing in this section applies to such property during her 
marriage. 

6y. Rights and liabilities of beneficiary’s transferee.—Every 
person to whom a beneficiary transfers bis interest has the rights, and is 
subject to the liabilities, of the beneficiary in respect of such interest at the 
date of the transfer 

RIGHTS AND LIABILITIES OF THE BENEFICIARY 

(Sections 55 to 69) 

Before considering various sections in seriatem order it is necessary 
to say a few words regarding the nature of the beneficiary s rights in general. 
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Nature of Beneficiary’s Rights 

The Indian law does not recognise the concept of dual ownership, 
VIZ, legal ownership and equitable ownership According to the English law, 
legal ownership vests m the trustee and equitable ownership in the cestui 
que truit Under the Indian law only one ownership is recognised ^and that 
IS of the trustee, the beneficiary is said to have “Beneficial Interest ’* Section 
3 expressly says that ‘ the beneficial interest or “interest of the beneficiary 
IS his right against the trustee as the ouner of the property “Trust” is 
thus an OBLIGATION annexed to the ownership of property A trustee 
holds the trust property for the benefit of the beneficiary and not on his 
behalf 


All the rights and liabilities of the beneficiary are the manifestation 
of the above stated theory of Private Express Trust The Chapter on rights 
and liabilities of a beneficiary is in a way converse of the chapter on duties, 
rights and disabilities of a trustee In the e\e of law the trustee is the 
owner of the trust estate, consequently he can give a valid title to a bona 
fide purchaser with consideration, without notice even though the alienation 
may have been an act of breach of trust on the part of the trustee A bona 
fide purchaser with consideration without notice has been said to be the 
‘Darling of Equity’ and is, as such, protected by law Subject to the above, 
a trustee IS an agent of the beneficiary. As such, a sole beneficiary or all 
beneficiaries with common consent, provided they are competent to contract, 
may put an end to trust ** In the leading Equity case, SAUNDERS V 
VAUtlER.*® It was held that a beneficiary not being under an incapacity, 
may pul an end to a trust which is exclusively for bis own benefit, for a 
man, who is sui juris, may do what he likes of his own property 

Trust under English law 

In order to understand the provisions relating to the rights and liabih 
tics of a beneficiary, u is necessary to know the theory of Trust under Eng 
lish law Salmond slates— 

‘ A trust IS a curious instance of duplicate ownership Trust property 
IS that which is owned by two persons at the same time, the relation between 
the two owners being such that one of them is under an obligation to use 
his ownership for the benefit of the other The former is called the trustee, 
and his ownership is trust ownership, the latter is called the beneficiary and 
his IS beneficial ownership The trustee is destitute of any right of beneficial 
enjoyment of the trust property His ownership, therefore, is a matter of 
form rather than of substance, and nominal rather than real In legal 
theory, however, he is not a mere agent but an owner He is a person to 
whom the property of some one else is fictitiously attributed by the law, to 
the extent that the rights and powers thus vested in a nominal owner shall 
^ used by him on behalf of the real owner As between trustee and bene 
Qciary, the property belongs to the latter and not to the former But as 
between the trustee and third persons the fiction prevails The trustee is 


S9 See seciion 7S la} 

VO Saunderav V»«tler, H841M Bea* 11$ 
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clothed with the rights of his beneficiary, and is so enabled to personate or 
represent him in dealings with the world at ]arge.”»i 

Trust ownership and beneficial ownership are independent of each 
other in their destination and disposition. Either of them may be trans¬ 
ferred, while the other remains unaffected. In the like manner either kind 
of ownership may be independently encumbered. 

Snell calls a trustee 'nominal owner’ and the beneficiary 'beneficial 
owner’ of the property. According to him, “in one sense, a trustee is a 
servant and in another, the controller of his ces/Mi gue trtist."^“ He is a 
servant of the cestui qiie trust in the sense that he is bound to comply with 
the directions of his cestui qiie trust-, he is the controller of the cestui gue 
trust when there are more than one beneficiary for in that case he is not to 
obey the directions of a beneficiary and has to act impartially for the benefit 
of all the beneficiaries 

(Aj RIGHTS OF THE BEMEFIClARY AT A GLANCE 

I. Right to Specific Execution.—The chief fight of a beneficiary is 
to have the specific execution of the trust, in other words, he can compel 
the trustee to carry out the intention of the author of trust. Section 56 is 
thus the counterpart of section 11 which imposes a duty on a trustee to exe¬ 
cute the trust. (Section 56). 

II Right to call for conveyance.—The trustee holds the trust pro¬ 
perty ‘for the benefit of the beneficiary’ and not ‘on his behalf’. As such, 
where there is one beneficiary and major, or more than one beneficiary and 
all majors, they can call upon the trustee to TRANSFER the property to 
him or them. General rule is that beneficiaries if otherwise not incapa¬ 
citated, can put an end to trust, (Section 78 (a)). Where a trust-fund is to 
be transferred to a beneficiary, at a certain age, he can, on attaining majority, 
require the trustee to transfer the same immediately to him. Exception is 
made in case of a married woman who has it with restraint on anticipation. 
(Section 56) 

III. Right to transfer 'beneficial interest\~A beneficiary may, if 
competent to contract, transfer his BENEFICIAL INTEREST without the 
consent of the trustee (Exception is made in case of married woman for 
whose interest property is transferred or bequeathed, subject to the restric¬ 
tion that she shall have no power to transfer it during marriage.) 

Section 58 indicates that the beneficial interest is similar to the equi¬ 
table estate of the English law in the matter of transfer. Beneficiary should 
in bis own interest give notice of the transfer to the trustee, because a trus¬ 
tee will not be liable to the beneficiary, if he, in the absence of notice of the 
transfer, delivers the fund or property to a person who but for such transfer 
would have been entitled. (Ref. section 28). 


91. Salmond on Jurisprudence, 1957 Edn., p. 307 et, scq. 

92. Snell’s Principles of Equity, 24th Edn., p. 80. 



322 


The Law Review 


The beneficiary’s transferee takes the assignment subject to all the 
liabilities which attach to the benellciary’s interest at the date of transfer 
(Section 69) 

IV Right to rents and profitsh 2 L% the right to the 
rents and profits of the trust property, subject to the provisions of the 
instrument of trust (Section 55) 

V Right to inspection of documents etc —A beneficiary has the 
right to inspect and have the copies of the instrument of trust, documents 
of title, accounts and vouchers This right is incidental and ancilliary to the 
right of the beneficiary to know the state of the trust It corresponds to 
the right of the trustee to the custody of the title deeds etc under section 31 
and bis duty to keep, maintain and deliver accounts vide section 19 (Sec- 
tion 57) 

VI Right to execution of trust —A beneficiary has the right to 
approach the Court for the exccuitoo of the trust when there is ‘want of 
trustee’ The motion will be by way of suit The want may arise when no 
trustee is appointed or all the trustees die or disclaim or are discharged or 
when the execution of the trust for any reason becomes impossible This 
right recalls the axiom A TRUST NEVER FAILS FOR WANT OF 
TRUSTEE 


The court will appoint new trustees in accordance with the provi 
sions of section 74 until such appointment the Court shall execute the trust 
Itself (Section 59) 

VII Right to proper number of trustees —A beneficiary has the right 
to sue not only for execution of the trust but also for appointing PROPER 
TRUSTEESand PROPER NUMBER OF TRUSTEES There must be at 
least two trustees when the administration of trust involves receipt and 
custody of money (Section 60) 


VIII Right to compel to on act of duty —A beneficiary may compel 
the trustee to perform any particular DUTY imposed upon him by law , he 
has the right to QUA TIMET relief, i c, restrain a trustee by injunction 
from committing a breach of trust when he has reason to believe that the 
trustee ts about to commit the breach of trust (Section 61) 

(B) Remedies of the Beneficiary for Breach of Trust 

IX Right of Restitution —Wherca trustee has wrongfully purchased 
property in violation o^r the provisions of section 52 or 53, and continues 

to own the property the beneficiary can recover the same from the trustee, 
provided he pays back the price paid by the trustee (Section 62) 

7^1. ***, ^^^tltution on acquisition —Where, a trustee having 

wrongfully disposed of trust property, once again comes to be the owner 
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of the said property, then again the said property will be liable to be recove¬ 
red by the beneficiary under section 62. This right shall be available 
in spite of the fact that the intervening holder with consideration of the 
property had no notice of the breach of trust. (Section 65) 

XI. Right to follow the trust property as long as traceable in the hands 
of trustee —Where a trustee disposes of trust-property and the money or other 
property which he obtains therefor, can be traced in his hands or that of his 
legal representatives or legatee, the beneficiary has the right to have the con¬ 
verted property treated as the trust property or recover the loss personally 
from the trustee under section 23. (Section 63). This is called the DOCTRINE 
OF TRACING. 

XII. Right to follow trust-property in the hands of third persons — 
Section 63 recognises the right of a beneficiary TO FOLLOW THE 
TRUST PROPERTY, in its original form or in the form into which 
it has been converted, when it happens to come into the hands of 
THIRD PERSONS INCONSISTENTLY WITH THE TRUST, and have 
it restored to the trust. 

The right to follow is, however, not available against the Equity’s 
Darling, viz, (1) transferees for consideration without notice of the trust 
and (ii) transferees for consideration from such transferees. (Section 64) 

A judgement-creditor of the trustee attaching and purchasing proper¬ 
ty is not a transferee for consideration. 

Exception—The right to follow the trust-property does not apply to 
money, currency notes and negotiable instruments in the hands of a bona 
fide holder to whom they have passed in circulation. 

XIII. Right of charge on blended property Where a trustee mixes 
the trust fund with his own, e.g . deposits trust-money in his own account; 
or purchases property partly with his own fund and partly with trust-fund, 
the beneficiary has the CHARGE on the whole fund or property to the 
EXTENT of the amount due to him. (Section 66) 

XIV. Partner’s liability for wrongful employment of trust-property 
by a pnrf«cr-tr«5/ee-Where a partner-trustee employs trust-property in 
the partnership business the other partners are not prima facie liable for 
the loss etc. But if the other partners allow the use of the trust-property, 
they become jointly and severally liable because of notice. 

(C) Liability of Beneficiary 

Where there are more beneficiaries than one and one of them joins 
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ihe trustee m breach of trust or actively or passively connives at or instiga 
tes the commission of the breach of trust, he is liable to the co beneficiaries 
in the same way as the trustee The other beneficiaries can have all his 
beneficial interest impounded until the loss is made up This right is also 
available against the persons who claim under the defaulting beneficiary 
except the transferees for consideration without notice of the breach 
(Section 68) 


(A) RIGHTS OF BENEFICIARY 

Section SS—Righi to rent and profits —Subject to the provisions of 
an instrument of trust, a beneficiary has the right to rents and profits of 
the trust-property This right flows from the primary right of the benefi 
Clary that he is in the eye of law a “real or beneficial owner ” 

Section 56—(a) Right to specific execution of the trust, and (b) Right 
to call for conveyance 

(a) U IS a general rule that any person who accepts the office of 
trust must execute it with utmost fidelity and reasonable diligence The 
intention of the author of trust or the testator shall be earned into effect 
Section II, statutorily imposes the duly on the trustee to EXECUTE the 
trust Section 56 IS counter-part of section 11 It empowers a beneficiary 
to have the INTENTION of the author of trust SPECIFICALLY enforced 
to the extent of his particular interest without prejudice to the fights and 
interests of other beneficiaries Ordinarily, a person who vs privy lo a coo 
tract can enforce the contract specifically Although beneficiary’s accep 
tance of the irust is not the sme qua non of trust, yet, section 56 confers the 
right of specific performance upon him Section 61 is also in line with 
lection 56 part one In K/iawoja Mtdiammod Khan v Husioinl Begum** 
Pnvy Council observed, “where agreement between two persons is intended 
to secure to another a benefit as a cejiwi gue fr«ir, the latter is competent 
to sue in his own right to enforce the trust ** 

(b) Section 56(b) embodies a fundamental principle of Private 
Express Trust, VIZ, a trust exists for the benefit of a beneficiary, who if 


93 AIR 1929 Sind 117,371 A I52(PC.) 
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sui juris has the right to put an end to it. This part of section 56 js based on 
the leading Equity case, SAUNDERS V. VAUTIER.®* This right is called the 
RIGHT TO CALL FOR CONVEYANCE under the English law. Under 
the Indian law it would be appropriate to call it a right to TRANSFER. It 
means that a beneficiary, if sui Juris, can put an end to the trust and compel 
the trustee, even by suit, to transfer the trust-property to him. Section 78 
(a) is to the same effect. Where there are more beneficiaries than one and 
all competent to contract and of one mind, they may call upon the trustee 
to convey the property to them or to any one according to their direction. 
Under section 56, where there is a single beneficiary and competent to con¬ 
tract or where there are several beneficiaries and all competent to contract 
and of the same view, may compel the trustee to transfer the trust-property 
to himself or themselves or at their direction to some one else. It will not 
be, therefore, incorrect to say that trust is a gift of property to the beneficiary 
through the trustee. But, where a beneficiary has only a PARTIAL interest 
in the trust-estate, and he is one of the several beneficiaries, he cannot 
direct a trustee to do anything in disregard of the terms of the trust instru¬ 
ment or the rules of equity. 

Illustrations 

1. A transfers certain property to B and directs him to sell or invest 
it for the benefit of C who is competent to contract. C may elect to take 
the property in its original character Similarly if A bequeaths Rs. 10,000 
to purchase an annuity for B, a major beneficiary, B may claim Rs. 10,000.®“ 

2 A bequeaths property to B in trust to pay the income to C for 
life and on C’s death to pay the principal to D. Neither C nor D, without 
the consent of the other, can compel the termination of the trust. 

In the above case, if D is an infant, C and D cannot compel the termi¬ 
nation of trust 

Where a trust is created for the benefit of a person with the direction 
that the trust property be transferred to him at a certain age (beyond the 
age of maiority). the beneficiary .is entitled to have the property on attaining 
majority. This is the RULE OF SAUNDERS V. V^AUTIER.®® In that 
case A bequeathed stock to trustees upon trust to accumulate the dividends 
until X attained 25, and then to transfer both stock and the accumulated 
dividends to X absolutely. It was held that on attaining majority, X was entitl¬ 
ed to have the stock and the income transferred to him. This is based on the 
principle that at the date of majority, the beneficiary has the mature judge¬ 
ment to look to his interest. Illustration (a) appended to section 56 is to 
the same effect. In order to attract section 56, the beneficiary shall have to 
show that he is ABSOLUTELY entitled to the property. (Hanbury).®® 


94. (1841)4 Beav. 115. 

95. lllustra'.ion (c) to section 56 

96. Illustration (b) to section 56. 

97. See American Re-statement of Law, Vol. I., p. 1041. 

98. (1841) 4 Beav. 115. 

99. See H G. Hanbury, Modern Equity. 7th Edn., p. 278. (The right of the 
beneficiary lo put an end to the trust.) 
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Exception against Married Women 

Section 56 makes an exception against the married woman to whom 
property has been transferred or bequeathed for her benefit subject to the 
restraint that she will not be entitled to deprive herself of the property In 
this connection, it may be observed that this provision is an anachronism of 
the past In England under the Married Women’s (Restraint upon Anti 
cipation) Act, 1949, the power of restraint on anticipation has been removed 
and the married woman nolds the property now free from such restraint 
The Indian Law Commission has also recommended the removal of the bar, 
wherever it exists m the Indian Law * 

Section 57—Beneficiarjr may inspect accounts etc 

A beneficiary has the right to know the ‘state of trust’ Section 19 
imposes a duty upon the trustee to keep clear and accurate accounts of the 
trust estate and to furnish the same to the beneficiary at his request Section 
57, as a counter part sets out the right of the beneficiary to inspect and make 
copies of the instrument of trust, other documents of title accounts etc . 
whether in possession of the trustee or any one else on his behalf Similarly, 
the beneficiary can inspect and have copies of‘opinions* taken by a trustee 
for guidance m discharge of his duty from the Court under section 34 

Section 58—Beneficiary can transfer his beneficial interest 

This section embodies another important right of the beneficiary 
which follows from the definition of Trust As observed earlier, according 
to the theory of Trust, trustee IS the nominal OMner'znd the beneficiary a 
•beneficial owner’ This section equates the beneficiary's rights under the 
Indian Law with the ‘beaeficial loierest’ of the English law and says that a 
beneficiary can assign his interest Of course this power can be exercised 
by a competent b*ncficiaty subject to the law for the time being in fore: as 
to the circumstances in which and the extent to which they may dispose of 
such interest 

Exception against a Married Woman 

But, where property is transferred or bequeathed to a married 

woman, so that she shall not have the right to deprive herself of the pro 
pert>, section 58 would not be deemed to confer any right to transfer upon 
her ’ 


In HEMCHANDRA ROY V SURADHNI DHEYA,* Privy Council 
observed, that there is no doctrine of law of India, which prevents a bene¬ 
ficiary under a trust from dealing with his interest by way of mortgage, 
though it IS true enough that in India such an interest is not technically 
regarded as an equitable estate The interest taken by a beneficiary under 


1 Sec 17lh Report of Ibe Law Commission, p 20 

2 tbtd 

3 A I R {940 P C m 
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the policies though contingent can be transferred by reason of section 58, 
because the right created under policies is not in the nature of a mere right 
to sue.* 


Assent of the trustees —A beneficiary may encumber, transfer, assign 
or dispose of his interest without the assent of the trustees. The assignee 
is bound by all the equities to which the assignor was subject at the time 
of transfer.® 


Notice of Assignment —Notice of assignment ought to be given to the 
trustee by the beneficiary or the assignee, otherwise, if the trustee makes 
payment or delivers property to the beneficiary or any other person entitled, 
he will not be liable to the assignee for it.® 

Right to transfer includes the right to release under section 58.^ 

Sections 59 and 60—Right to sue for the execution of Trust, Proper 
and Proper Number of Trustees 

Section 59 is based on the principle that, “EQUITY NEVER WANTS 
A TRUSTEE" or in other words, “A TRUST NEVER FALLS FOR WANT 
OF TRUSTEE ’’ Once a trust is declared by the author of trust and for 
any reason there is no trustee to execute the trust, section 59 permits the 
beneficiary to ask the Court to EXECUTE the TRUST. The Court shall 
appoint trustees and til! such time that the appointment is made, the Court 
shall execute the trust itself. 

The want of trustee to execute the trust may occur in the following 
circumstances — 

11) When no trustee is appointed by the author of trust. 

(2) When all the trustees appointed by the settlor disclaim. 

(3) When all the trustees die. 

(41 When all the trustees are discharged 

(5) When the execution of the trust by the trustee is or becomes impracti¬ 
cable 

In the above circumstances who is the trustee till a trustee is provided 
by the Court ? According to the legal fiction trust does not fail but fastens 
upon the conscience of the person into whose hands the property comes^ to 
reside. New trustees are appointed by the Court according to the provisions 
of sections 73 and 74. 


4. Enayatullah v. Jeelani, A I.R 1942 Mad. 136. Mayait v. Official Assignee A.I.R 
1930 P.C. (17) relied upon. 

5. See section 69 Trusts Act. 

6. See section 28 Trusts Act. 

7. Enayatullah V. JeeUni, A.I.R. 1942 Mad 136. 
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Section 60 deals with the situation when all or some of the trustees 
are not PROPER PERSONS to be trustees or the number of the trustees 
falls below the required number !t lays down that the beneficiary may 
approach the Court to appoint such number of trustees so as to bring the 
number upto the required limit 

Proper Number of Trustees What is I 

There is no limit to the number of trustees An author of trust may 
fix any number Explanation II to section 60 reads— 

“When the admmistfaiioo of the trust mvolvei the receipt and custody of 
noney, the number of trustees should be two at least 

In view of the above, it may be said that normally there must be two 
trustees, for there can hardly be any private express trust which does not 
involve receipt and custody of money Why at least two trustees ? 

Lewm has advanced the following grounds for the appointment of at 
least two trustees 

*'A single trustee, whether originally appointed such or become so 
by survivorship, has the absolute and unlimited control at law over the 
property and should be become involved in difficulties, be is under a 
temptalion which, notwithstanding penal enactments, must still be regarded 
as strong, to sustain bis credit by resorting to a fund of which be can possess 
himself with certainty, and Without the fear of immediate detection The 
fallacious hope of replacing the money before the day of payment arrives 
has lulled the conscience of many, not the worst of mankind, when suffering 
under the pressure of poverty " He adds that, “in order to avoid the 
possible chances of dishonesty by a trustee, there shall be at least two 
trustees so that one may act as a check on the other According to him the 
safe rule should be 10 have three trustees where money is concerned and 
keep that number full” * 

Proper Trustees 

Section 60 further provides that a beneficiary has not only the right to 
the execution of the trust but by such persons who are fit to execute the trust 
He may approach the Court to remove such trustees who arc not PROPER 
trustees and instead appoint PROPER PERSONS to administer the trust 
The section says nothing as to who are the PROPER PERSONS to admin 
ister the trust, but only declares that the followinc arc NOT PROPER 
PERSONS to be trustee 

(a) A person domiciled abroad 

(b) An alien enemy 

(c) A person having an interest inconsistent with that of the 
beneficiary 


a. L«wlft on Tnisu, 13th Edo., p 3Z, 
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(d) A person in insolvent circumstances. 

(e) A married woman and a minor, unless the personal law of the 
parties allows otherwise. 

The list given in tlie section is not exhaustive®. 

Right to file a suit for removal of trustees 

Section 60 not only empowers a beneficiary to file a suit for the 
appointment of proper number of trustees, but also confers the right to 
obtain a decree for the removal of such trustees who are NOT PROPER 
PERSONS. Where a trustee refuses to act, or goes to reside permanently 
out of Bharat or is declared an insolvent, or compounds with his creditors 
or suffers a co-trustee to commit a breach of trust, the beneficiary may 
institute a suit to have the trustee removed and a new trustee appointed in 
his place.*® The court may appoint a receiver in a fit case. For instance, if 
the trustee is proved to have improperly disposed of part of the trust- 
property, or there is danger of the trustee becoming insolvent or otherwise 
incapacitated to act as trustee, the Court mav appoint a receiver to look 
after the trust.** Interest of the entire body of beneficiaries and not only 
of the applicant shall be taken into consideration in removing a trustee, 
Order refusing to remove a trustee is not appealable. 


The Indian Law Commission has rightly recommended that a minor 
should be held not a proper person to be appointed as trustee A married 
woman should be considered a proper person to be appointed as a trustee. 
It is also appropriate if the suit word is changed to ‘application.’*® 


Section 61—Right to compel to any act of duty 

A beneficiary may institute a suit to compel the trustee to perform any 
particular act of his duty, as such in his own name, although he is not a 
privy to the transaction of trust; he can also restrain the trustee from com¬ 
mitting any contemplated breach of trust. This section allows a beneficiary 
to bring a suit for mandatory or preventive injunction. An administrative 
action to administer the trust is permissible under the Civil Procedure Code 
as well. Thus, where a trustee for sale is about to make an improvident 
sale, the beneficiary may obtain a prohibitory injunction preventing him from 
making the sale. Again, where A contracts with B to pay him monthly 
Rs. 1000/- for the benefit of C. B writes a letter, declaring that he will hold 
in trust the money so paid. A fails to pay the money in accordance with 
his contract. C may compel B on a proper indemnity to allow him (Cj to 
sue on the contract in B’s name. 


9. Tirath Dass v. Parmeshwari Bai, I.L.R. 1943 Kar. 213. 

10. See illustration (e) to section 60. 

11. See illustration (a) to section 60. 

12. 17th Report of the Law Commission, p. 20,21. 


330 


The Law Review 


In short, a beneficiary under a trust can mamtam a suit— 

(a) for executing the trust, 

(b) for appointing trustees in the vacancies, 

(c) for removing improper trustees, 

(d) for mandatory injunction to perform a specific duty, or prohibi 
tory injunction to restrain from performing certain act, 

(e) for the appointment of receiver of the trust estate 
(B) Remedies of a Beneficiary for Breach of Trust 

The remedies open to a beneficiarv m case of breach of trust are two 

fold 

(1) Process against the trustee, and 

(2) Process against the trust property 

(1) Process against the trustee 

According to section 23 of the Trusts Act, a trustee is personally liable 
to make good the loss which the trust-property or the beneficiary sustain* as 
a consequence of breach of trust In certain cases the beneficiary is entitled 
to the Inieiest in addition to the loss Where there are several trustees, the 
personal liability is both joint and several 

(2) Process against the trust property 

In addition to the above right, the beneficiary is entitled to certain 
rights against the trust-property in its original or converted form These 
rights are stated in sections 62 to 67 of the Trusts Act These may be con¬ 
sidered under the following beads 

(A) Right to reconveyance when the property is in the hands of the 
trustee in its original form 

(B) Right to follow trust property m its converted form in the 
hands cf the trustee 

(C) Right to follow trust property in the hands of third persons 

(a) Right to reconveyance when property IS in the hands of the trus¬ 
tee in Its original form • Sections 62 and 65 

Section 62 deals with the situation were a trustee wrongfully pur¬ 
chases the trust property and section 65 deals with the case where a trustee 
having wrongfully disposed of the trust property subsequently acquires the 
same himself In either case the beneficiary has the right to the reconvey¬ 
ance of property It may be recalled that sections 52 and 53 (part one) 
forbid a trustee to buy trust property Where a trustee buys trust property 
in breach of the aforesaid prohibition, the beneficiary bas a neht under 
section (O — j 


(I) to have the property subject to the trust 
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(2) to have the property retransferred to the trust, if it remains in 
his hands unsold, i. e , if it has not been further transferred by 
the trustee. And under section 65 — 

(3) Where a trustee wrongfully sells or otherwise disposes of the 
trust property and afterwards himself acquires the same pro¬ 
perty, the property will “again become subject to trust”, inspite 
of the fact that the intervening transferee had no notice of the 
breach and was a bona fide transferee with consideration. By 
virtue of section 62 read with 65 a beneficiary may have it 
declared subject to the trust. 

Conditions for retransfer or reconveyance 

The law aims at bringing about STA FUS QUO ANTE, i.e., as if there 
was no breach. Therefore, the beneficiary shall pay back the purchase- 
money paid by the trustee to the trust-fund; and also such expense as are 
properly incurred by the trustee in preservation of the property. On the 
other hand, the trustee must give the credit for the profits of the estate (but 
not with interest) and if he was in actual possession, he must give the credit 
for the occupation rent. The beneficiary is also entitled to deduct from the 
purchase-money, proportionate sum for the deterioration of the property 
in dispute in consequence of negligence of the trustee. 

Savings.—As has been observed earlier, it is a peculiar feature of the 
law of private trusts, that a third person, may acquire indefeasible interest 
in the trust-property from the trustee even where the trustee transfers the 
property in breach of trust. Section 62 lays down the rule that the exer¬ 
cise of the right of reconveyance shall not affect the rights of (i) a lessee, 
and (ii) other persons who have bona fide contracted with the trustee or the 
transferee from the trustee, before the institution of the suit claiming recon¬ 
veyance. This exception is in consonance with the general rule that the 
Courts protecfthe rights of a transferee with consideration without notice 
of the breach. 

Rights under section 62 lost on ratification 

A beneficiary is debarred from exercising the right of suit conferred 
under section 62, if he subsequently waives his right of action by ratifying 
the transfer with free consent and with full knowledge of the facts of the 
case and his rights against the trustee.^® 

The principle underlying section 65 is that a trustee who stands in 
fiduciary relationship with his beneficiary cannot and should not be allowed 
to retain the property by following a circutous device. Section 65 is in a 
way an exception lo section 64. The same is the law in England^^ and 
America.’® 

Section 62 includes involuntary sales 

A trustee who wrongfully allows the trust-property to be sold by or 
under a decree or order of a competent court or in pursuance of any law 


13. See section 62 (b) 14. See Lewin on Trusts, 15tb Edn., p. 753 

15. See American Restatement of Law, Vol 11, p. 9S3. 
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for the recovery of arrears of land revenue or sums recoverable as such 
arrears, shall be deemed to have wrongfully sold the property, within the 
meaning of section 62, and section 65 The phrase “otherwise disposes of 
in section 65 covers involuntary sales Thus, in Andhra case of Tulasi Bai 
Aramal V Punnappakkam Ramaknshnappa,*’ it was held that if a mortgaged 
property is sold for arrears of revenue owing to the default of the mortgagee 
and purchased by a stranger, is subsequently purchased by the mortgagee 
himself, the mortgage is revived and attaches itself to the property and could 
be redeemed by the mortgagor or his heirs and assigns 


Can a third person specifically enforce an agreement to sell, mortgage 
or otherwise dispose of trust property executed by a trustee in breach of 
trust ? Under the American Law, the third person cannot compel specific 
performance of the contract even though he had no notice of the trust at 
the time when the contract was made and paid value before receiving such 
notice “ What is the Indian Law on the point ? It appears that the pro¬ 
viso to section 62, does not cover executory contracts There is no reported 
authority on the point 

(b) Right to follow trust-property in its converted form in Che hands 
of the trustee 

A beneficiary has not only the right to reconveyance of the trust 
property wrongfully acquired by the trustee but also the RIGHT TO 
FOLLOW TRUST PROPERTY INTO ITS PRODUCT. This may be 
called the right of RESTITUTION Section 63 para 2 states, “where the 
trustee has disposed of trust property and the money or other property 
which be has received therefor can be TRACED m his hands or the hands 
of his legal representative or legatee, the beneficiary has m respect thereof, 
rights as nearly as may be the same as his rights m respect of the original 
trust-property “ Thus, where a trustee purchases land by wrongfully ernp* 
loying the trust money, the beneficiary IS entitled to the land as a construe 
tive trustee 

The corresponding American Law is— 


“Where the trustee by the wrongful disposition of trust property 
acquires other properly, ihe bet7eficiary is entitled at bis opiioa either to 
enforce a constructive trust of the property so acquired or to enforce an 
equitable hen upon it to secure his claim against the trustee for damages for 
breach of trust, as long as the product of the trust property IS held by the 

trustee and can be traced 

(2) Except as stated in sub section (J) the claim of the beneficiary 
against the trustee for breach of trust is that of a general creditor ** 


'16 LaLl Mohan v Kishori Mohan Roy. A t R t94S Cal 2SS at 291 
n AIR 1956 Andhra W R,59S 

18 See Re$m«n«nl of Law of Trolls, Vol lip 943 

19 ReststemenlofLawofT/iuU. Vol I, p 534 Art. 202. 
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The rule in sub-scction is applicable where the trustee wrongfully 
sells trust property, or wrongfully uses trust funds in the purchase of pro- ', 
perty, or wrongfully exchanges trust-property for other property, or wrong¬ 
fully deposits trust funds in a bank. The rule is also applicable, if the 
trustee obtains rent etc. by wrongfully leasing trust property or by using 
trust-money in his own business, or if he lends money to himself, 

“Thus, where the trustee by the wrongful disposition of trust-pro¬ 
perty acquires other property which is or becomes more valuable than the 
trust property used in acquiring it, the beneficiary is entitled to reach the 
property so acquired, and thus to secure the profit which arises from the’ 
transaction. Where, pn the other hand, the property acquired is or becomes 
less valuable than the trust property used in acquiring it. the beneficiary' 
can hold the trustee personally liable for the value of the trust property so 
used, and can enforce an equitable Hen upon the property so acquired as 
security for his claim against the trustee, holding the trustee personally liable 
for the balance of his claim. Since the transaction is in breach of trust, 
the trustee is accountable for profits and is chargeable with losses arising) 
therefrom. > 

The advantage to the beneficiary in thus following trust property into 
its product is that he is enabled thereby to reach the profit, if any, resul-; 
tmg from the disposition, and that whether there is a profit or not he is. 
enabled to obtain priority over the general creditors of the trustee to the. 
extent to which he can trace trust property into the product. The equitable 
interest of the beneficiary in the product of trust property can be enforced 
against the trustee and against any third person claiming an interest in thC) 
product, unless the third person is a bona-fide purchaser.”*® 

Illustrations 

1. A is trustee for B of Blackacre. In breach of trust he sells 

Blackacre, and receives dollars 10,000 which he still holds. B can enforce 
a constructive trust of the proceeds, or he can hold A liable for the value 
of the Blackacre and enforce an equitable Hen upon the proceeds. ^ 

2. A is trustee for B of dollars 10,000. In breach of trust, he pur¬ 
chases Blackacre with the money. B can enforce a constructive trust of 
Blackacre, or he can hold A liable for dollars 10.000 and enforce an equi¬ 
table Hen upon Blackacre. 

3. A is trustee for B for certain bonds In breach of trust he 
exchanges the bonds for certain shares of stock. B can enforce a cons¬ 
tructive trust of the shares of stock, or he can hold A liable for the value 
of the bonds and enforce an equitable lien upon the shares of slock. 

4. A is trustee for B of dollars 10,000. In breach of trust A depo¬ 
sits the' money in his individual account in a bank in which he has on 


20 Ibid. p. 534 . 
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deposit no individual funds The bank fads and pays fifty cents on the 
dollar B is entitled to the dollars 5,000 received from the Bank, and can 
hold A personally liable for the balance of the dollars 10,000 

Rule applies to successive transactions— 

5 A IS trustee for B of Blackacre In breach of trust A sells 
Blackacre for dollars 10,000 and with dollars 5.000 of the proceeds he 
purchases Whiteacre and v/iih the other dollars 5,000 purchases bonds He 
exchanges Whiteacre for Grecnacre B can enforce a constructive trust of 
Greenacre and the bonds, or he can hold A liable for the value of Blackacre 
and enforce an equitable hen upon Greenacre and the bonds 

Rule applies to aleatory transactions — 

6. A is trustee for B of dollars 1,000 He wages the dollars 1,000 
on a horse race and wins dollars 10,000 B can enforce a constructive trust 
of the dollars 10,000 

7 A IS a trustee for B A insures his own life for dollars 10,000 
and pays the premiums wholly with funds of the trust After two years 
A dies B can enforce a constructive trust of the proceeds of the policy, 
and IS not limited to a lien upon the proceeds for the amount of trust funds 
used m the premiums 

(c) Right to Follow Trust^Property 

Right conferred under section 63 read with section 64 is called the 
RIGHT TO FOLLOW TRUST PROPERTY and is a very important right 
It means that where a trustee wrongfully disposes of trust property or the 
trust property “inconsistently with the trust” comes into the hands of a 
third person, the beneficiary has the right to recover the same from the 
holder of the property, except where the transferee is a bona fide transferee 
with consideration without notice of the trust, or a transferee with const 
deration from such transferee 

A beneficiary has even a more valuable right under section 63 which 
is ca’rted RIGHT OF TRACING It means that the beneficiary can follow 
the trust properly or trust fund in whatever shape or form It may be found 
in the hands of a trustee or third party so long as the origin of the property 
or fund is traceable to the trust Of course a bona fide transferee with 
consideration without notice of trust is protected 

Where a trustee disposes of trust property, the beneficiary can follow 
the money or other property which the trustee has received Ibcrefor not 
only in the hands of the trustee but also m the hands of the legal represen¬ 
tatives or legatees as long as the trust property can be traced 


21 These seven lllusiratioos are taken from the Resiateroent of Law of Tnisu 
Vol I, pp ^24e(fc<l 



The Law Review 


335 


Illustrations 

Where A, a trustee for B for Rs. 10,000, wrongfully invests the 
amount in the purchase of certain land, B is entitled to land, for trust-fund 
has been converted into land.®-* 

Right to follow, where property is purchased partly with trust-money 
and partly with trustee’s own money. 

Where a trustee purchases property partly with the misuse of trust- 
money and partly with his own personal money, the beneficiary is entitled 
to charge on the property for the amount of the trust-money misemployed! 
Illustratisn (b) to section 63 reads: — 

“A trustee, wrongfully purchases land in his own name, partly with 
his own money, partly with the money subject to a trust for B. B, is entitled 
to a charge on the land for the amount of the trust-money misemployed.” 

Where trust-property comes into the hands of a third person incon¬ 
sistently with the trust 

The right to follow the trust-property extends to all cases where the 
trust-property falls into the hands of third persons INCONSISTENTLY 
WITH THE TRUST, i. e., whether it is the result of the wrongful or right¬ 
ful disposal by the trustee. In other words, where a third person unlaw¬ 
fully comes into possession of the trust-property or lawfully comes to hold 
the property but under a mistaken right, the beneficiary can by virtue of sec¬ 
tion 63 para one follow the property and recover the same in its original 
shape or into which it has been converted as long as it can be identified to 
be rooted in the trust-property. Section 63 appears to be based on rules 
settled in Re Hallett’s®® case, that "there is no di'~tinciion between a right¬ 
ful and a wrongful disposition of the property, so far as regards the right of 
the beneficial owner to follow the proceeds...” This principle was affirmed 
and applied in The Official Assignee of Madras v Krishan Ji Bhat®‘ and 
Veerappa Chetty v Official Assignee, Madras.®® As such, the right of the 
beneficiary to follow the trust-property is of considerable application. The 
principle of section 63 and 64 have also been applied to constructive trusts 
and other fiduciary relationships. 

Right to recover trust property from alienee 

Where trust-property comes into the hands of third persons, a bene¬ 
ficiary is entitled to recover the same. He may require the holder of the 
property to admit formally that the property is comprised in the trust. If 
the holder of the property declines to admit it, the beneficiary mecy "institute 


22 See illustration la) to section 63. 

23. (1879-80) 13 Ch. V. 696. 

24. I. L. R. 56 Mad. 570. - 

25. A. I.R. 1935 Mad. 686. 
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e suit for declaration" that the property is compnsed m the trust Let 
It not be understood from the above quoted words appearing in the body 
■of the sections 62 and 63 that the beneficiary is entitled only to a declaration 
and not to any other relief In Janatrirama Ayyar V Nilkanta Ayyar,** 
and Chidambaranatha V Nalaasiva”, it has been held that a beneficiary is 
also entitled to all other reliefs like possession etc 

Limits on the Right to Follow Trust>Property 

Section 64 prescribes the limits on the right to follow the trust 
property. 

(I) Right to follow the trust-property cannot be exercised when the 
property comes into the hands of— 


(i) transferee in good faith for consideration who had no notice of 
the trust at the time of paying the purchase money or when the conveyance 
was executed I Section 64 (a) ] 

IC ^ CONSIDERATION from such Iransfercc 

[ Section 64 (b) Y* 


A judgement creditor of the trustee attaching and purchasing trust 
properly is not a transferee for consideration within the meaning of the 
above chnses Trust property can be followed inlo bis bands This is 
to^gu^rd against any collusive sale through the operation of law by ibe 


CP trust property cannot be exercised, where 

^e property transferred is money, currency notes and negotiable insiro* 
ments li^ke pr^issory notes, hundics, cheques etc which pass into the 
bands orbonandc holders in usual circulation This exception is meant 
market ability of Negotiable 

Instrumenis and money Such a property is said to have no ear-mark ** 


26 A I R 1952 S C.633 (On appeal from I L. R. 19S4 Mad 537) 

27 t L. R 41 Mad 124 

^ ** » transferee from transferee 

whether he bai or has not the nonce of the breach of Inut, and Ihis is in conso- 
trust-property ceases when the 
^*r*°*° **** ^“‘^^ •”uvferee With consideration Without nonet 
««the breach of trust. 

C01..5mc5.T.Ji "''h* ■!>. prolcciion to OTostmt. WITH 

Atoono. „,.od. .hU 

iottnttd .n -*** Indtao Commiitioo hM .bo 

M Same IS the law la America. See Restatement 


of Law of Trusts. VoL 11, p WO- 
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(3) Right to follow the trust-property cannot be exercised in those 
cases where by virtue of section 27. 28. 29 and 30 of the Sale of Goods Act, 
1930, a purchaser of goods cannot be deprived of goods, although the seller 
had no title in the goods. 

(4) Sections 63 and 64 do not affect the liability of a person to whom 
a debt or charge has been transferred.®® 

Section 66—Right in case of blended property 

Section 66 lays down that where a trustee wrongfully blends, i.e., 
mixes or mingles the trust-property or trust-fund with his own, the bene¬ 
ficiary has a charge on the whole fund to the extent of the amount due to 
him. 


Principle —Section 66 embodies the general equitable principle, that 
where a person promising to keep the property of another distinct, mixes 
it with his own, the whole may be taken to be the property of the other, 
until the former puts the subject under such circumstances that it may be 
distinguished as satisfactorily as it might have been before the unauthorised 
mixture on his part.®^ 

Difference between the Indian law and the Englidi /ow-Whereas 
in the English law cestui que trust is entitled to ALL which the trustee 
cannot prove to be his own, under the Indian law, the beneficiary will have 
only a CHARGE on the whole fund for the amount due to him. 

Effect of the rule in section 66 —Effect of the rule in section 66 is 
that a beneficiary is prevented from falling to the position of an unsecured 
creditor. Thus, where a trustee mingles the trust-money with his own, and 
becomes insolvent, the beneficiary would be held entitled to the charge on 
the trustee’s property in the hands of an Official Assignee, in preference to 
other creditors. This right to follow the assets into the hands of an Official 
Assignee does not depend upon the fact that the trust property has been 
properly or improperly disposed of.®® 

Blending of the trust property or trust fund with the trustee’s own 
fund or property may happen in any of the following ways : 

(1) Where the trustee purchases an estate for himself partly with the 
trust-property or money and partly with his own. 


30. See seciion 132 of the Transfer of Property Act on the point of liability of 
transferee of an actionable claim. 

31. Lupton V. White, (1808) 15 Ves. 437,436. 

32. Official Assignee of Bombay V. Abdul Hayee, (1933) 33 Bom. L.R. 946, Official 
Assignee v. Mirakashi Vidy Salissangam, 0929) I.L.R. 52 Med 919; Vecrapa 
Cheity V. Official Assignee Madras, A.l R. 1935 Mad 686; Krishandas Govardhan 
das V. Ratanbai Gokuldas I.L.R. 1941 Bom 42. 
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(2) ^Vhc^e the trustee deposits trust money m his name m the hank 

account or other account with or without depositing his own money in tne 
same account 

(1) Trustee purchasing property with blended fund 

As already stated at length, where a trustee purchases property partly 
with the trust-money and partly with bis own money, the beneficiary has 
only a CHARGE on the \Jwle property to the extent of the trust 
The beneficiary has no right to the property purchased from the mixed tuna 
He has further the right to FOLLOW the trust-property or fund into that 
to which the property has been converted as long as it is traceab e excep 
when the property has passed into the bands of a transferee with consicie 
ration without notice of the charge 

(2) Trustee blending trust-money in his banking account 

Right to follow extends even to the case where the trustee has mixed 

trust moneys with his own “Thus where the trustee deposits m a single 
accoun» in a bank, trust funds and his individual funds, and subsequently 
makes withdrawals from the bank account and dissipates the money so 
withdrawn, the beneficiary is entitled to an equitable hen upon the balance 
remaining m the bank for the amount of trust funds deposited m the 
account It is immaterial in what order the deposits were made, whether 
the trust funds were first deposited or the trustee’s individual funds, since, 
the law as at present stands, .here is no inference that the money first 
deposited is the money first withdrawn The rule m Clayton’s case that 
withdrawals are presumed to be in the same order as that in which the 
deposits were made, has no application lo this situation, where the intention 
of the wrong doing trustee in making withdrawals is immaterial The bene¬ 
ficiary s lien is not restricted to any part of the deposit but extends to the 
whole deposit and can be enforced against any part of the funds remaining 
on deposit and against any funds which are withdrawn, so long as they can 
be traced So also, there is no inference that the funds withdrawn are 
preserved or can be traced, the beneficiary can enforce an equitable lien 
upon them or their product even though the funds remaining on deposit 
are subsequently dissipated ”” 

Money followed through a Bank Account 

Section 66 recognises the nchl of the beneficiary to follow the trust- 
money where the trustee may have mixed trust money of one or more trusts 
into bis own account at his bank with his own private money In such cases 
one question that comes CO be resolved IS. as to whom does the balance in 
the account belong, whether to the trustee in his private capacity or the 
beneficiary This in turn depends as to bow are the drawings to be appro 
pruted against the deposits 

Rule In Clayton's Case 

The general rule of appropriation called the rule in Clayton’s case** 


33 RcsUlement of Law of Tniit Vol I,p 544 

34 1 Mer 572 
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is “that the sums drawn out must be appropriated to the earliest deposits, 
according to the order in which they were paid in.” In Pennell V. Deffell,®® 
it was held that the rule in Clayton’s case would also apply to a case where 
the question is between the cestui que triut and the trustee. This was the 
law for about thirty years. Pennell’s case was overruled in Re Hallett’s 
Estate Case.^® 

Rule in Halletfs Case 

The above rule was modiGed in Re Hallett’s Estate®’ case in 1880 and 
it was laid down that “so long as the trustee has money of his own standing 
to the account, drawings by him for private purposes wilt be attributable to 
his private money, leaving the trust-money intact.” Thus a fiction in law 
was introduced. This fiction was based on the general rule “that where a 
man does an act which may be rightfully performed, he cannot say that that 
act wav intentionally, and in fact, done wrongly, so far as possible the honest 
intention nj drawing out his own money must be attributed to the trustee,”^^ 
“As between cestui que trust and trustee, the trustee will not be heard to say 
that he has acted dishonestly. Therefore, if he has paid the cestui que trust’s 
money into his own banking account, he will, by a fiction, be deemed to 
draw out his own money till it is all gone before the cestui que trust loses 
any of his money which he held on trust. But the fiction will not be allowed 
to do injustice.’’®® However, Clayton’s rule will apply to the appropriation 

of the drawings made, by the trustee over his private money, between two 

Trusts funds mixed in the same account where be deposits his own money 
as well. 


The rule may be put thus : 


THE TRUSTEE IS HELD TO DRAW OUT, FIRST, HIS OWN 
MONEY THEN THAT OF THE CESTUI QUE TRUST WHOSE MONEY 
HE PAID FIRST INTO THE BLENDED FUND. 


35, (1853) 4DeG.M. &G. 372. 

36 “This rule was evolved.” as Maitland observes, “for the purposes of settling the 
liabilities of partners in banking firms, though it has sinee been extended to 
several other types of commercial transactions. In Clayton’s case, a customet 
of a bank had a balance of pounds I. 713 in his favour, on the death of C, a 
nartner in the bank. After C’s death. X drew out more than pounds 1. 713, and 
then paid in sums to a larger amount still. The surviving partners of the bank 
then became insolvent and X sought to recover from C’s estate. The Court held, 
however that the sums paid out to after C’s death must be appropriated to the 
pounds 1 713 due to X therefore C's estate was free from liability, for the pounds 
1713 due at his (C’s) death had been discharged, whilst the sums whichX 
subseauentiy paid in constituted a new debt, for which the surviving partners 
Sonrwere Lble.” (See Law of Trusts by Keeton. 7th Edn., p. 380-81.) 


37. (1879) 13 Ch. D. 696. 

38. Lewin on Trusts, 15th Edn., p. 730-31. 

39. Modern Equity, by Hanhury, 7th. Edn., p. 286-87, 
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In order to fully understand the advance made by the Hallett’s case 
m the evolution of the Doctrine of Following the Trust Property, it w 
necessary to explain and illustrate the rule of appropriation in Clayton’s 
case and then state the implications of the rule m Halleft’s case 

Clayton's Rule illustrated 

Name of Bank X y Z 

Account of Mr Nirmal, Medical Practitioner, of 


Date 

Parti''ulars 

Df 

Cr 

Dr/Cr 

Balance 

5 1 66 

By Nirmal fPersonal) 

Rs 

Rs 

10.000 

Cr 

Rs 

10 COO 

15 2 66 

By Nirmal (Trust) 


15,000 

Cr 

25,000 

IS 3 66 

To Nirmal 

16,000 

Cr 

9 000 

15 4 66 

By Nirmal (Trust) 

7,000 

Cr 

16,000 

25 4 66 

By Nirmal (Personal) 


12,000 

Cr 

2SOOO 

30 6 65 

To Nirmal 

16.000 

Cr 

12,000 



32.000 

44,000 

Cr 

12.000 


The bank become^ insolvent and goes into liquidation on 15 7 66 
According to Clayton's rule Mr Nirmal will be deemed as creditor lO 
personal capacity and entitled to pro rata share in the assets of the Bank 
Rs 16,000 withdrawn on 15 3 66 will be allocated to the first deposit and so 
on in order of lime, i c , against the deposits made on 5 I 66 and 15 2 66 
The same method shall apply to ibe withdrawal of Rs 16 000 made on 
30 6 66 It may be noticed that this item will be appropriated agstost 
Rs 16,000 in balance on 15 4 66 U may be observed that m the net result 
It IS the beneficiaries who suffer, because Rs 12,000 which stand in the 
balance will be deemed to be the personal money of Mr Nirmal “ 


« CUvion 


« II Met 3721 derided by Sir Witliam Orant 
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Rule in Re Hallet's Estate case illustrated 


The implications of the rule settled in Re Hallett’s case may be 
trated with the help of the following hypothetical illustration : 


illus- 


Name of the Bank. X Y Z 

Account of Mr. Chand, ShopKeeper. (Place) 


Date 

Particulars 

Dr 

Cr 

Dr/Cr 

Balance 

5 . 1.66 

By Chand (Personal) 


10,000 

Cr. 

10,000 

15 . 1.66 

By Chand (Trust A) 


5,000 

Cr. 

15,000 

25 . 1.66 

To Chand 

10,000 


Cr. 

5,000 

10 . 2.66 

By Chand (Trust B) 


13,000 

Cr. 

18,000 

15.2 66 

To Chand 

iooo 


Cr 

13,000 

10 . 3.66 

By Chand (Personal) 


3,000 

Cr. 

16,000 

16 3 66 

To Chand 

10,000 


Cr. 

6,000 

25 . 3.66 

By Chand (Trust B) 

. •* 

6,000 

Cr. 

12,000 

30 3.66 

By Chand (Trust B) 


10,000 

Cr. 

22,000 

20 . 4.66 

By Chand (Trust A) 


2,000 

Cr. 

24,000 

16 . 5.66 

By Chand (Personal) 


15,000 

Cr. 

39,000 

30 . 6.66 

To Chand 

12,000 

... 

Cr. 

27,000 



37,000 

64,000 

Cr. 

27,000 

Mr. Chand is a trustee of two trusts A and 

B. The 

Bank 

becomes 

insolvent 

and goes into liquidation on 

15 - 7 - 66 . 

On analysis we fiind: 


Rs 

Deposits by Chand of his Personal Money = 28,000 

Deposits by Chand of Trust Moneys = 36.01)0 

Total Withdrawals = 37,000 

Balance = 27,0u0 

It is assumed that all the withdrawas were for personal use x^and the 
money withdrawn has been dissipated. If the various items of mo ey that 
%vere withdrawn were appropriated according to the Clayton’s rule, then 
Rs. 10,000 deposited on 5-1-66 would be deemed to have been withdrawn 
on 25-1-66; Rs 5,000 deposited on 15-1-66 would be deemed to have been 
withdrawn on 15-2-66 and out of Rs 13,000 deposited on 10-2-66 Rs 10,000 
would be deemed to have been withdrawn on 16-3-66. The amount with¬ 
drawn on 30-6-66, viz, Rs 12,000 will be appropriated against Rs. 3,000 
balance of the deprsit of 10-2-66 and Rs. 3,000 of the date 10-3-66 and 
Rs. 6,000 of the date 25-3-66. Thus the beneficiaries will be entitled to 
get pro-rata of Rs. 12,000, and Mr. Chand (Personall pro-rata of Rs. 15,000 
in the assets of the Bank. If, however. Rule in Re Hallett’s case was applied, 
Rs. 37,000 withdrawn will be appropriated against the personal deposits, 
i.e., Rs. 28,000 of Mr. Chand, leaving Rs 9 000 to be appropriated against 
the trust amount. This would leave (36,000—9,000), viz, Rs. 27,000 to the 
credit of beneficiaries for which they would get pro-rata share. It may be 
noticed that the beneficiaries are in a better position in this way. 
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Allocation of Rs 9,000 against Trust A and B 

Rule in Claiton's case will govern the appropriation of Rs 9,000 
It will therefore be allocated against the first trust fund m order of deposit 
In other words Rs 5,000 against Trust A, viz, deposit of Rs 5,000 dated 
15 1 66 and to Trust B Rs 4000, i c, deposit of the date 10 2 66 


IN RE HALLETT’S ESTATE KNATCHBULL V HALLETT 
(I880J a Ch D 696 

Facts One Mr Hallet a soliCKor, was a trustee of some 
bonds Without authority and wrongfully he sold the bonds On 
I4th of November. 1877, by his direction the proceeds of the bonds 
amounting to pounds 2500 were deposited in his personal account wdh 
Messrs Twinings Bank He had at that time in balance pounds 1^00 
to his credit He then continued paying his own money upto pounds 1300 
and kept on withdrawing for his personal u^e amounts to the extent of 
pounds 2600 Mr Hallett died in February, 1»78 and at his death his 
account stood m this way - that there was more money in the account than 
the sum of trust-money paid into tt But if the amounts drawn out after 
the mixing of trust money, i e , 14th November, 1877, were applied in 
accordance v.ith the Clayton’s case, to the first Items on the credit side in 
order of date, a large portion of the trust money would have been paid out 
In the above circumstances, Jcssel, M R formulated the following question 
for decision Whether or not, the benefictario in the circumstances of the 
case were entitled to say that the moneys withdrawn subsequently to 14th 
November, 1877, by Mr Hallet and used to bis own purpose Shall be treated 
as appropriated to the repayment of bis own moneys or whether every 
payment made after 14th November, 1877, too was to be treated as appro 
priated (as was contended by the executors) to the first item on the credit 
side in order of dale, so as to diminish the amount available to the repay¬ 
ment of the trust money'’ 


It was held that as between cestui que trust and trustee, the 
trustee will be deemed to draw out his money, till it is all gone before the 
cestui que trust loses any of his money which is held on trust But the 
fiction will not be allowed to work injustice The rule is based on the 
fiction of law that the trustee is deemed to be acting honestly and as honest 
person he could not have drawn the trust money m the account In other 
words the rule in Clayton’s case was given a good bye as between a trustee 
■no tnf^ nn». ^ ' 


But where a trustee of several funds wrongfully mixes m bis own 
pe^onal awouni the moneys of the several beneficiaries, the rule in Clay 
apply in ihe matter of appropriating the moneys wiihdrawn 
account The moneys withdrawn will be appropriated to the 
beneficiary whose money was first deposited ^ 

also cpioded ,he mjil, that roonoy has no car mark and 
"Iflhcbailcc sells the Eoods bailed, the bailor can in eqmly follow 
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the proceeds, and can follow the proceeds whereever they can be distingui¬ 
shed, either being actually kept separate or being mixed up with other 
moneys. 1 have only to advert to one other point, and that is this : suppos¬ 
ing instead of being invested in the purchase of land or goods, the moneys 
were simply mixed with other moneys or the trustee, using the term again 
m its full sense as including every person in a fiduciary relation, does it 
make any difference according to the modern doctrine of equity? I say 
none. It would be very remarkable if it were to do so. Supposing the 
trust money was 1,000 sovereigns and the trustee put them into a bag, and 
by mistake, or accident or otherwise, dropped a sovereign of his own into 
the bag. Could anybody suppose that a Judge in equity would find any 
difficulty in saying that the cestui que trust has a right to take 1,000 sove¬ 
reigns out of that bag ? I do not like to call it a charge of 1,000 sovereigns 
on the 1001 sovereigns, but that is the effect of it. I have no doubt of it. 
It would make no difference if, instead of one sovereign, it was another 
1000 sovereigns”** 

Rules settled in Re Hallett’s case 

The following rules were laid down in Re Hallett’s case : 

(1) Where a trustee pays his cestui que trust’s money into his own 
bank, equity will not regard the banker merely as a debtor, but impress the 
money with a trust in the banker’s hands in favour of the cestui que trust, 
who will thus have the right to the trustee’s money available in full and not 
merely to dividends in case of bankruptcy of ttie bank, and will thus be 
in a preferential position over all the trustee’s creditors. 

‘‘This extraordinary right is due to the fact that Equity has always 
been striving to prevent the cestui que trust from falling to the level of an 
unsecured creditor . And this result has been obtained under cover of a 
metaphor—the idea of a trust fund as an incorporeal thing which preserves 
its identity during any change or investment.” (“Maitland”)*- 

The rule does not affect the rights of a bona fide holder for value 
without notice. The bankers who receive rnqney without notice that it is 
trust-money will not be bound to restore it if it is lost.*® 

“If in 1815 the common law halted outside the banker’s door, 
fay 1879 equity had had the courage to lift the latch, walk in and exa- 
mine the books.”** 


41. Cited in Veerappa Chetfy V OflI. Assignee. A.I.R 1935 Mad 686 at p. 692. 

42 Quoted by D. Basu, Text Book of Equity, 3rd Edn., p. 172. 

43 In Thomson, v. Clydesdale Bank, (1893) A.C. 282, it was held that where a trustee 
had overdrawn his banking account, his bankers have a first and paramount lien 
on all moneys paid in if they have no notice that they are trust moneys. 

44. Lord Atkin’s observation in Banque Beige v. Hambrouck, (1921) 1 KB. 321. 
Year 1815, refers to Lord Ellcnborough’s famous judgement in Taylor v. Pluraer. 
The principal bad got back a draft of money entrusted by him to an agent, who 
had fraudulently misapplied it, in the form into which it had been turned, and 
was held to be fully entitled to retain his property against the assignees in 
bankruptcy of the agent, on the ground that the principal bad never lost bis 
ownership. 
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(2) “As between cw/u? /rttf/and trustee, the trustee will not be 
bectdto say, that he has acted dishonestly Therefore, if he has paid the ces 
tn que truilsmonty into his own banking account, he will, by a fiction, be 
deemed to draw out his own money till It IS all gone before the cesim qut 

ir St loses any of his money which he held out on trust But the fiction 
will not be allowed to work injustice 

(3) Where a trustee has blended with the funds of the cesiui gue 
in St not only his own funds, but also those of another beneficiary, the 
tru tee is held to draw out, first, his own money, then that of the cestui 
gut trust whose money he first paid into the blended fund-*® 

The following illustration broadly gives the facts of Hallett’s case 
Bank Messrs Twinings 

Account of Mr H H Hallett Solicitor 


Cr 

or 


Date 

Particulars 

Dr 

Cr 

Dr 

Balance 




£ 



iSthNov 1877 

By Balance m account 
(Hallcti's own money) 

— 

1800 

Cr 

1800 

14ib Nov 1877 

Sale of ^^1036 Russian bonds 
5% at-less commission 
(Found to belong to the 
Trustees of marriage settle¬ 
ment) 

SaU of £ 24*2 Russian Bonds 
at — less Commission 
tFound to belong to Mrs 
Cottrel for whom Mr 
Hallett was a constructive 
Tri'stce) 


700 

Cr 

2500 

14th Nov 1877 


1800 

Cr 

4300 

Dec 2, 1877 

Deposited by Mr Hallett 
(Personal money) 


600 

Cr 

4900 

Dec 10 

Withdrawn by Mr Hallett 
(for personal use) 

400 

— 

Cr 

4500 

Dec. 15 

Deposited by Mr Hallett 
(Personal nione\) 

- 

700 

Cr 

5200 

Dec. 20 

Withdrawn by Mr Hallett 
(For persona! use) 

1000 


Cr 

4200 

Dec 30, 1877 

Withdrawn by Mr Hallett 
(For personal use) 

700 

- 

Cr 

3500 

Jan 25, 1878 

Withdrawn by Mr Hallett 
(For personal use) 

500 

- 

Cr 

3000 

A' B 2nd Feb, 1878 Hallett died 

Balance 


3000 


45 SeellG Haobury MfdernEaoinr. 7 lhEdn.pp 285-87 
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Obsenations ; Fry J. applied Clayton’s rule. Thus the withdrawals 
of 2600 _ were adjusted against the first items on the credit side in order of 
deposit, i.e., 1800 and 700 and partly against 1800 of 14th Nov. 

The result'- The trustees of the marriage settlement lost the whole 
amount; Mrs. Cottrel lost 100. Mr Hallett would have to his credit 3000 for 
the benefit of his estate. 

On Appeal M. R. Jessel and other Judges applied a new rule, viz. 
"the trustee is held to draw out, first, his own mone}', then that of the 
beneficiary whose money he first paid into the blended fund.” 

The result Withdrawals of 2600 would be adjusted against 1800 
to the credit of Hallett on 13th November, 1877 and 1300 deposited by him 
on December 2 & 15, 1877. 

In the net result the trustees of the marriage settlement will get 700, 
Mrs. Cottrel 1800 and the balance 500 will be credited to the estate of the 
deceased Mr. Hallett. 

W. B. In this illustration round figures have been given, otherwise 
the facts are as in the case. 

Doctrine of Follov/ing Trust-Money before and after Re Hallett’s 
case 


Taylor v. Plvmer (1815) 3 M. & S. 562 —The first leading case on the 
doctrine of following trust property at common law, when it happens to be 
money is Taylor v. Plumer. Here, A had handed money to a stock-broker 
for the purchase of stock. The broker purchased unauthorised stock and 
absconded. The estate of the broker was placed under bankruptcy. The 
question arose as to who was entitled to the stock. A, or the broker’s 
trustee in bankruptcy. It was held that the stock purchased belonged to A 
and not to the broker’s trustee in bankruptcy, for a broker is a constructive 
trustee for his principal. Lord Ellenborough observed— 

“The property of a principal, entrusted by him to his factor for any 
special purpose belongs to the principal, notwithstanding any change which 
that property may have undergone in the form, so long as such property is 
capable of being identified and distinguished from all other property.” 

It was, then considered that where trust money is mixed by a trustee 
in his personal account in a bank with that of his own money, the money 
would become unidentifiable and hence cannot be followed any further. 
Money was said to have no earmark. 

Pennell v. Deffell {1850) 3 E. R. 55 .—The next landmark in the evo¬ 
lution of the doctrine of following trust-money is Pennell v. Deffell. One 
Mr. Green's estate was under administration- Mr. Green had at the time 
of his death two accounts one in the Bank of England and the other with 
the London Joint Stock Bank. There were balances to his account at the 
time of his death; each of these accounts embraced moneys paid in and 
drawn by Green, partly on account of the trust estate which he represented 
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and partly on his own private account The question in the case was the 
determination as to whom did the balance belong Master of the Rolls said 
that the trust moneys could not be followed into the banking accounts It 
was held on appeal by the Lord Justices that trust money maybe followed 
imo a private account in which it is mixed with personal funds, but in those 
cases as m other cases the properly which is the subject matter of dispute 
must be ascertained In this case, however, the rule in Clayton’s case that 
the drawings must be allocated to deposits m order of time was held to 
apply even where there was a case of cesiui que trust and the trustee 

In Re Hallett KnaschbuU V Hallett^ \I879 80^ 13 Ch <595—In re 
Hallett’s case the rule in Pennell s case that drawings must be allocated to 
deposits in order of time even in the case of an account where a trustee has 
blended his personal money with that of the trust-money, was given a good¬ 
bye It was decided that where a trustee or oiher person with a fiduciary 
character, pays trust moneys into his account thereby mixing the moneys 
with his own. and subsequently withdraws money for his own purposes, he 
must be deemed to be drawing out his own money so that the beneficiaries 
can claim the balance as trust-money as against the trustee s other creditors 

Sinclairs Brougham (1914) A C 398-Smchis v Brougham” has 
been interpreted by the Court of Appeal, to extend the principle of follow- 
log property outside the range of fiduciary relationship Keeton says— 

“Sinclair V Brougham sanctioned the wider principle that where an 
moocent VOLUNTEER, mixes money of his own with money which lo 
Equity belongs to another person, or is found in possession of such a mix* 
lure, although that other person cannot claim a charge on the mass superior 
to the claim of the volunteer, he IS entitled, nevertheless, to a charge parri 
passu With the claim of the volunteer ”” 

Bunque Beige v Hambrouck, {1921) 1 K B 5^/—The principle of 
Sinclair s case was applied in Banque Beige v Hambrouck, where the 
relationship of the plaintiff with the defendant was that of volunteer "In 
t^his case A obtained, by fraud or forgery, cheques drawn on the account of 
nis employers, who were customers of ihe plaintiff bank He paid the 


46 


47 


Brief facts of Sinclair V Brousham • The Bitkbeck Permanent Building Societ) 
formed m 1851 One of its rules empowcfed the directors to borrow money 
to an unlimiced extent Larxe number of depostts were received The Society 
was wound up in 1911 As ihc asws were not sufBcient to meet all the 
demands, the ques JOn of priority of the claimants arose The ouiside crediiors 
ame first The shareholders & the depoiiiori I e the customers of ihe 
«iely In respect of the ultra ures banking business were the two claimants on 
whose ptioriiy ihe judicial opinion wis divided. The House of Lords issued 
ti ro^h tracing order that assets remaining after payment of (a) should be 
distributed parri passu between ibl &. tc) according lo the amounts 
rwpectively crediied to them to the bocks of ibc society at the commencement of 
the winding up 


This is in fact a deduction made from Lord Parker’s observations in Sinclair 
«■.. r*'*' of AcpealinReDiplock, (!94S) I Ch 465 at 

5-4 (Refer to Law of Trusts by Keeton 7th Edn , p 384 > 
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proceeds into his own bank and gave large sums out of them to his mistress. 
When his machinations were discovered, she had £315, traceable to the 
money fraudulently obtained by A. at her own bank. It was held that the 
plaintiff could recover it from her under the principle of Sinclair v. Brou¬ 
gham, because (a) the money was traceable, (b) she took it as a volunteer or 
mala fide purchaser. But neither she nor A could possibly be called a 
trustee for the plaintiff bank, any more than a forger may be called an agent 
of the person whose signatures he forges.”*® 

In re Diplok’s Estate (1948) Ch. D. 465.-The principle of Hallett’s 
case (as exemplified in Sinclair v. Brougham) was applied in Diplock v. 
Wintle (and Associated Actions) for recovery of money by the next-of-kin 
from the charities. 

C and D by his will directed his executors to apply his residuary 
estate “for such charitable institutions or other charitable or benevolent 
object or objects in England” as they should in their absolute discretion 
think fit The executors distributed a large part of the residue among one 
hundred and thirty nine charities before the next-of-kin of the testator 
challenged the validity of the original bequest, which was held by the House 
of Lords to be invalid. [See Chichester Diocesan Fund and Board of 
Finance (Inc.) v. Simpson. (1944) A. C. 341]. 

The claims of the next-of-kin against the executors or their estates 
V ere compromised with the approval of the court, but a number of actions 
continued against institutions which had participated in the distribution. 

The claims of the next-of-kin were of two main kinds: (a) claims “m 
personam” based on an alleged equity in an unpaid creditor, legatee or next- 
cf-kin to recover from an overpaid beneficiary or stranger to the estate; 

(b) claims “in rem” based on the doctrine of tracing assets which 
E re identifiable, either unmixed or as a part of the mixed fund in the 
Lands of a volunteer who has wrongly received them. 

It was held thal the money could be followed into the mixed fund, 
even though the mixing has been done by an innocent volunteer. 


Equitable Right of Tracing into a Mixed Fund 

The doctrine of following property as it emerged from the decision 

iftbkrase mav be Stated in the words of the court;*® “The equitable 
Sht of tracing^nto a mixed fund is not confined to cases like Hallett s 
RROt 13 Ch D 696, where the right is asserted against the original 
iiiTer ^sho was iA a fiduciary relationship to the claimant. The case of 
Slair V. Brougham (1914) A. C. 398 decided that Hallett s case was an 
1 uSration of much wider principle, viz : that one whose money has been 
xixed with that ofanother or others may trace his money into the mixed 


48. See Hanbury H.G. Modern Equity, 7tb Edn. p. 647. 

49 Diplock V Wintle and Associated Actions (1948) Ch. D. 465. Reafiirnied on appeal 
■ by the House of Lords in (1951) A.C. 251. (Case law reviewed) 
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fund (or assets acquired therewith) though such fund (or assets) be held, 
and even though mixing has been done, by an innocent volunteer, provioca 
that - 


(a) there was originally such a fiduciary or quasi fiduciary relation 
ship between the claimant and the recipient of his money as to give rise to 
an equitable proprietory interest in the claimant, 

(b) the claimant’s money is fairly identifiable, 

(c) and the remedy available, i e, a charge on the mixed fund 
(assets) does not work injustice 

Leading Indian Cases on the Doctrine of Following Property 

Some illustrative cases where the Indian Courts have granted or 
refused relief based on the principle of following the trust property or trust 
money may be noticed 

U) Official Assignee of Madras V T Knshan Ji Bhal^^ A sum of 
Rs 10,000 was entrusted on behalf of T Knshanajt Bhat (then minor) by 
his father to Messrs T R Tawker and Sons wnh the directions tha« the sum 
be paid to T Krishanji Bhat on attaining 21 years of age and the interest be 
continued to be paid to the father (depositor) The firm after sometime 
became insolvent The amount of Rs 10,000 was traceable in the accounts 
of the firm Official Assignee recovered Rs 22,000 by the sale of the stock* 
in trade of the insolvent It was held that the plaintiff T Krishanji Bhatt 
was entitled to Rs 10,000 from the amount available with the Official Assig* 
nee, under sections 63 and 66 of the Trusts Act, 1882 It was held that a 
beneficiary can follow the trust money even where there is rightful dtsposi 
tion of the trust properly by the iruitee It was observed that the sum of 
Rs I0,0u0 was m trust With T R Twaker and Sons to be invested m their 
business and was so invested. It mu>t be taken to have remained a part of 
the assets of that business and to have been there at the date of insolvency 
of the firm The re being blending of the funds the beneficiaries were 
entitled at all times to a charge upon such assels in the hands of the firm 
Upon the insolvency the assets passed to the Official Assignee but subject 
to the charge 

This was an appeal from the case under the same title reported in 
AIR 1930 Mad 693 and also A I R 1927 Mad 249 (Single J) The 
Privy Council affirmed the judgement of the High Court and dismissed the 
appeal 


(2) Official Assignee of Madras V Mmakshi Vidyasalat iangam.* 
In this case Mr R. was carrying on the usual business of a banker and 
money-lender He was also a member of a body of the trustees of a school 

A large sum of money was to the credit of the trustees of the school and 
they handed over about Rs 40 000 to Mr R. who u‘cd the said amount 
•n bis own business without tbt knowledge or consent of his co trustees 
After some time Mr R became insolvent It was held that the co trustees 


50 AIR 1933 PC 149 
31 AIR 1930 Mad 34 
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were not relegated to the position of unsecured creditors but were entitled 
to a preferential charge over the assets of the insolvent. Thus the doctrine 
of following the trust property applies also to a case where a trustee righily 
utilises trust-money in his own business or trade 

(3) Malraza Ljkshmi V. Official Assignee of Madras A- In this case 
a jeweller was entrusted by the claimant with sovereigns and gold to be 
made into a jewel for him The jeweller converted the same into cash and 
subsequently became bankrupt After the Official Assignee took charge of 
the estate, the claimant put forward a claim that he was entitled to a pre¬ 
ferential treatment and that he was entitled to get out of the estate the full 
value of the sovereign and gold entrusted by him to the bankrupt. The 
principle of following the trust-property was invoked. But on merits 
it was held that there was no evidence that the estate in the hands of the 
Assignee contained the sovereign or the gold in its original or converted 
form. 


(4) Nagappa V. Official Assignee This was an appeal from an 
order passed in the insolvency proceedings against Mr. S. Certain sums were 
entrusted to Mr. S. with liberty to use the money in his business, under¬ 
taking to credit the trust funds with interest. The money was used by Mr. 
S. to settle his debts. The controversy in this case was, whether the use of 
the money authorizedly changed the character of the money from a trust 
deposit to a debt, thereby, entitling the beneficiaries to obtain only a pro rata 
payment as ordinary creditors from the insolvent estate. In this case, the 
learned judges, went on to hold that trust money which the trustee isautho- 
rised to use for his benefit stands converted to a debt against the trustee 
and loses its character as a trust-money. The court also further held that 
the trust-money could not be traced into the funds available with the Official 
Assignee in the circumstances of the case. 

(5) State of Orissa K. ISetrananimdu Mohapatra,^ A practical illus¬ 
tration of the application of the principle that the right to follow property 
is initially a right in rem is found in the title noted Orissa case. In this case 
certain agriculturists who had received loan from the Government, entrusted 
certain amount of monev to A, a Government agricultural overseer for 
payment into treasury on their behalf towards discharge of their loan. A, 
was not, however, authorised to make such collections. Part of the money 
was paid by A into the treasury and was retained, being kept with B, another 
agricultural overseer. Due to the theft at B’s place the amount was stolen 
along with B’s own money. The State brought an action against A and B 
for recovery of money and it was alleged that the action against B was 
under section 63 of the Trusts Act. On facts, it was held that A was not 
an agent of the government and further because the ownership of 
money entrusted to A remained with the loanees, the relationship of 
trustee and beneficiary between A and the loanees could not be deemed 
to have been established. As the money in the hands of B had been stolen 


52 29 l.c. 37, (1915) 26 M.L.J 403 

53. A.I.R. 1931 Mad 251. 

54. A.I.R. 1962 Orissa 4 
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and there were no funds over which the charge could be claimed, m the 
hands of B The action against B could not be m personam but only in rem, 
v,hich failed because that there was no re^ with him 

(6) Peoples Bank of Northern India v. Harkishen LaP^ —Harkishen 
La), the chairman of the bank had taken certain money from the bank 
wholly illegally and without authority He had purchased certain property 
with that money The Bank went into liquidation It was held that the chan 
mao bad a fiduciary relationship with the ^nk, and as he was guilty of the 
breach of trust, the Receiver could under section 63 follow the trust 
property 

Beneficiary’s Interest Jura In<rem or Jura*in>per$onam 

The text book writers on the law of Trusts and Equity are not m 
agreement as to the nature of the beneficiary’s interest, some consider it to 
be a jura in rent and others jura in personam The exponent of the first 
view may be called rro/ise and the second view personahst The correct 
view seems to be the one advocated by Hanbury, namely that “m common 
w'th most equitable rights, the rights of a cestui que trust are hybrids, 
standing midway between Jura in rem znd jura in personam They are jura 
in personam and something more 

The rights of the beneficiary under the Indian law are sot different 
ID any material particular from (he equitable interest of the beneficiary 
recognised by the Courts of Equity in England “But for the doctrine of 
booafide purchaser for value there would have yeen no difficults in treating 
the equitable interests including the rights of the eesiui que trust as Jura 
in rem , it is precisely the menace of Ibis very purchaser which prevents the 
owner of an equitable interest from claim ng that his interest is as good as 
full ownership therein 

Maitland IS of the view that rights of the beneficiary are yuro m per¬ 
sonam but they have a misleading resemblance to jura in rem He advances 
ihe following reasons for such a characteristic of the equitable inlcrcsls 

(a) In their internal character they are treated like legal estates and 
interests, i c , as regards duration, transmission and alienation 

(b) On the external side, they are enforceable not only acainst the 
legal owner but against all except the bona fide purchaser for value 
without notice 

Maitland further illustrates this proposition with reference to the 
successive steps m the development of the trust— 

(i) The first is reached when the cestui que trust has a remedy 
against the person who has undertaken to hold the land or goods m trust 
for him , 


35 AIR 1936 tab 408 

56. HG Hanbury Modern Equity 7tb E«hi p 280 and 421-23 
57 ibid pase421 cities Maitland. 
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(ii) Then the trust is enforced against those who come to the land 
or goods by inheritance or succession from the original trustee, e.g , against 
his heir, executors and administrators ; 

(iii) A third step is to enforce the trust against the trustee’s credi¬ 
tors ; 

(iv) The fourth step is to enforce the right against the one to whom 
the trustee has given the thing without valuable consideration ; 

(v) The fifth step was reached when the trust was enforced even 
against one who purchased for value the thing from the trustee, if he at 
the time of the conveyance knew of the trust; and 

(vi) Lastly the trust came to be enforced against those who had 
constructive notice of the trust, i.e., where they would have known of the 
trust had they behaved as prudent purchasers behave. 

But here the limit is reached. Against a person who acquires a 
legal right bona fide for value without notice, express or constructive, of the 
existence of equitable rights, those rights are of no avail. [Pilcher v. 
Rawlins, (1872) 7 Ch. 259] 

The difference between legal interests and the equitable interests is 
only this, whereas the former are enforceable against the whole world, the 
latter are enforceable against all except bona fide purchaser for value without 
notice The most modern and energetic spokesman of the “realist” school 
is Professor Scott. He considers, that merely because trust property can¬ 
not be followed into the hands of a bona fide purchaser for value without 
notice, the beneficiary’s rights cannot be termed as jura in personam. The 
view expressed by Hanbury is objective and correct. He says “equitable 
interests are hybrids, midway between jura in rera and jura in personam. 
They are not quite the former, because of the doctrine of bona fide purcha¬ 
ser and they are not quite the latter, because of the doctrine of following 
trust funds”®® 

Section 67—Wrongful employment of trust-funds in Partnership 

business 

Section 67 is a specific illustration of mixing or blending trust-funds 
in partnership business by a person who is a partner as well as trustee of a 
trust. The general rule is that where one of the partners, who happens to 
be a trustee, wrongfully employs the trust-property in the business of the 
firm, the other partners are nof personally liable for the amount to the 
beneficiaries, unless they had the notice of the trust.^ The partnership 
properly shall, of course, be liable. The partners having notice of the 
employment of the trust-properiy in breach of the trust shall^ be person¬ 
ally liable, both jointly and severally. This rule of liability is based on 


58 Modern Equity, by H. G. Hanbury, 7th Edn., p. 423. Select readings on the 
subject of the 'Nature of the equitable interests and the rights of the cestui que 
trust' : Hanbury Essays on Equity, 76. Also see an article by Professor Stone 
in 12 Col L R- 467. Winfie’d, Province of the Law of Tort, 109 et seq. Journal 
of Society of Public Teachers of Law (1932) p. 50; 17 Columbia Law Review 269. 
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the equitable doctrine of notice Trustee partner is, however, personally 
liable for the breach of trust in employing the trust fund for partnership 
purposes 

The beneficiary has the right to follow the trust property m its 
original shape or in its converted form, so far as it can be traced 
IHusiralions 

Deceased partner's funds used in trade ly surming partner as his 
executor —A and B are partners A dies having bequeathed all his proper¬ 
ty to B in trust for Z and appoints B his sole executor, B instead of winding 
up the affairs of the partnership retains all the assets m the business What 
are the rights of Z against BZ may compel B. as partner, lo account 
for so much of the profits as are derived from A’s share of the capital B is 
also answerable to Z for the improper employment of A*s assets It may 
be noticed that B is a trustee partner He is trustee for Z aficr A’s death 
Since he has cmplovedZ’s trust property in the business (here the share 
of A’s assets which is the beneficial interest of Z) the beneficiary Z can 
compel B to account for the profits made as a result of the employment of 
A’s share as well as for other consequences of wrongful employment ” 

Trustee trading v.tth deceased partner's money A, a trader, bequca 
ths his property to B in trust for C, appoints B bis sole executor and dies 
B enters into partnership with X and Y in the same trade and employs A’s 
assets ID the partnership business B gives an indemnity to X and Y 
against the chims of C What are the rights of C, the beneficiary against 
B, XandY? B is the trustee and he has wfongfully employed the pro 
perty of thetrust H is, therefore, personally liable 

XandY, the other partners had the knowledge of the breach of 
trust, since they got an indemnity from B and ihtrefore according to the 
provisions of section 67 are along wiih B, severally and jointly, liable lo 
account for the employment of the fund to C •“ 

Trust money was scut to A (one of the firm of solicitors who was 
himself one of the two trustees) for investment on mortgage The money 
was paid to the bankers to the accounts of the firm and afterwards drawn 
out by A and never invested What are the rights of the beneficiaries 
against other members of the firm*' Other members of the firm will be 
held, severally and jointly liable, for they would be deemed to have notice 
of the breach of trust as the amount had been deposited into the account 
of the firm 

(C) LIABILITY OF THE BENEFICIARY 

Section 68-Liability of the beneflctary lointng m the brcach-of 

trust 

Thcapp)ication of section 63 envisages that there arc more bene 
uctaries than one in a trust If there is only one beneficiary then there 


59 See illustration (al to Section 67based OB Crawshay V CoUins,J&W 267,2^ 

aoJ Wllet V Blandford 1 Hare 233 

eO See illastratioo (b) to section 67 based on Eater V Dames (1862)31 Bear379 
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cannot be a question of committing a breach of trust by the beneficiary for 
his joining the trustee in committing the breach of trust will be regarded 
as an arrangement to extinguish tbe trust by fulfilment of the object, as a 
sui juris beneficiary can ask the trustee to act in this or that manner. 
Where, however, there are more beneficiaries than one, each beneficiary 
is regarded in law as an agent of the other and is therefore liable for his 
faults to other beneficiaries. 

The beneficiary who is a joint wrongdoer with the trustee in commit¬ 
ting the breach of trust, is liable to have his beneficial interest impounded. 
Impounding means that the person who is entitled to beneficial interest, 
will not be allowed to receive any part of the trust-fund until he has made 
good the breach of trust. It is the right of the aggrieved co-beneficiaries 
to have the interest of the defaulting beneficiary impounded through 
court. 


In Halsbury’s Laws of England, the law on the point is stated as 

under: 

“A beneficiary, or agent, or other person renders himself liable for 
the consequent loss to the trust-estate where he knowingly becomes an 
active party to a fraudulent or improper disposition of the trust-property, 
in breach of the trust affecting it; or knowingly receives trust-property and 
deals with it in a manner inconsistent with the trust.”®^ 

A beneficiary will be held to have committed the breach of trust in 
the following circumstances : 

Where he— 

(i) joins in committing breach of trust ; or . 

(ii) knowingly obtains any advantage therefrom without the consent 
of the other beneficiaries; or 

(iii) becomes aware of a breach of trust committed or intended to 
be committed and either actually conceals it or does not within a reason¬ 
able time take proper steps to protect the interest of the other beneficiaries; 
or 

(iv) deceives the trustee and thereby induces him to commit the 
breach of trust. 

The right of impounding the beneficiary’s interest can be exercised 
against (a) the defaulting beneficiary and (b) those claiming under the 
beneficiary, e.g., his heirs or successors-in-interest. But it cannot be exerci¬ 
sed against the transferees of the beneficial interest for value and without 
notice of the breach. The right of impounding given under section 68 is 
without prejudice to the right of the beneficiary to proceed against the 
trustee, who in turn has the right to be indemnified out of the interest of 
the beneficiary who instigated the breach.®® 


61. Halsbury’s Laws of England, 2nd Edn., Vol. 33; p. 326. 

62. Refer to section 33-Right to indemnity from a gainer by breach of trust. 
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A person, whether a beneficiary or not, who joins a trustee in the 
breach of trust and earns a benefit by that wrongful act of the trustee 
becomes a constructive trustee for the other beneficiaries and holds the benefit 
for all the beneficiaries " It was a case of making payments by an admitus 
trator to certain creditors out of the estate of the deceased ignoring some 
other creditors, called in English law by the technical name of DEVASTA 
VIT 

Exception in favour of Married Woman out moded 

The rule of section 68 does not apply where property has been 
transferred or bequeathed for the benefit of a married woman, so that she 
shall not have power to deprive herself of her beneficial interest The 
principle on which this exception is based has been stated in Bolton V 
Curre,** m the following words 

“It is the duty of the trustee to protect a married woman, restrained 
from anticipation against herself when she asks him to commit a breach of 
trust, and if he knowingly commits such a breach at her request, the court 
Will be slow to remove the restraint on anticipation m order that her life 
interest may be impounded to recoup him ” 

This exception is not m tune with the present law in England and 
may be deleted ** • 


Position of a trustee beneficiary—\Ti Chillingworth v Chambers,” 
nas been stated that r/ic rendenej' of equity is to write in imprrtshoble 
tnk his character of trustee and scnbbJe in pencil his character of bene 
ficiary As sucht a defaulting trustee cannot claim as against cestui 
trust any beneficial interest m the trust property until he has made 
good his default and his assignee, other than a bona fide purchaser for 
value, IS m no belter position 


♦i, , The Indian Law Commission has suggested 

inat tne words or does not within a reasonable time take proper steps 
to protect the interests of other beneficiaries" m clause (c) may be omitted, 
as It would be wholly unreasonable to throw a burden on the beneficiary 
to protect the interests of the other beneficiaries merely because he has 
the knowledge of the breach of trust, on pain of his becoming liable for 
the loss which the other beneficiaries and himself may suffer. The Com 
mission further observes that Raby V Ridchalgh,” on which this para 
appears to be based does not go to that length and that there is no autho¬ 
rity either m England or America to support that view ” 


63 OFF Foulkw v Suppan Cbelliar. AI R W51 Mad 296 

64 (1895) 1 Ch 544 

64 (a) See the recommendation of the LawCommissiOD-17th Report at p 25 

65 (1896) 1 Ch 685 

66 7DeC M &G 104,105.109 

67 S«p«.82of,b. 17ihR.ro„cfiheL,w Comm.iioo 
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Section 69.—Rights and Liabilities of the beneficiary’s Transferee 

A beneficiary can transfer his beneficial interest, provided he is 
otherwise competent to contract. Section 69 embodies the general principle 
of law that the rights and liabilities of a beneficiary’s transferee are co¬ 
extensive with those of the transferor in respect of the interest whieh is the 
subject matter of transfer, at the dale of transfer. In other words, the 
transferee stands into the shoes of the transferor both in respect of the 
rights and liabilities. The transferee is subject to the liabilities irrespective 
of the notice of the liability. It may be added that the liability is to the 
extent of the interest received by the transferee. The basis of this section 
is the rule that a transferee of an equitable interest takes it subject to the 
equities to which the assignor is liable. He who seeks equity must do 
equity. For instance, where A sells or mortgages an equitable interest to 
B, which mortgage or sale is fraudulently obtained and then B transfers the 
same to C. Here, C, whether he has notice of the fraud or not, takes 
subject lo A’s equity to have the mortgage or sale set aside. The bene¬ 
ficial inierest in English law was an equitable interest, hence its transferee 
toolc it subject to the equity to which the transferor was liable at the date 
of transfer. 

CHAPTER VII-OF VACATING THE OFFICE OF TRUSTEE 

70. Office how vacated.—The office of a trustee is vacated by his 
death or by his discharge from his office. 

71. Discharge of trustee.-A trustee may be discharged from his 
office only as follows :— 

(a) by the extinction of the trust; 

(b) by the completion of his duties under the trust ; 

(c) by such means as may be prescribed by the instrument of trust; 

(d) by appointment under this Act of a new trustee in his place ; 

(e) by consent of himself and the beneficiary, or where there are 
more beneficiaries than one, all the beneficiaries being competent to 
contract, or 

ff) by the Court to which a petition for his discharge is presented 
under this Act. 

72. Petitioner to be discharged from trust.— Notwithstanding 
the provisions contained in'section 11, every trustee may apply by petition 
to principal Civil Court of original jurisdiction to be discharged from his 
office ; and, if the Court finds that there is sufficient reason for such dis¬ 
charge, may discharge him accordingly, and direct his costs to be paid out 
of the trust-property. But, where there is no such reason, the Court shall 
not discharge him, unless, a proper person can be found to lake his place. 

73. Appointment of new trustee on death, etc.—Whenever any 
pferson appointed a trustee' disclaims, or any trustee, either original or 
substituted, dies, or is for continuous period of six months, absent from 
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India, or leaves India for the purpose of residing abroad, or is declared an 
insolvent, or desires to be discharged from the trust or refuses or becomes, 
in the opinion of a principal Civil Court of original jurisdiction, unfit ot 
personally incapable to act in the trust or accepts an inconsistent trust, a new 
trustee may be appointed m his place by— 

(a) the person nominated for that purpose by the instrument of trust 
(if any), or 

(b) if there be no such person, or trustee or no such person able and 
wiUmg to act, the author of the trust, if he be alive and competent to 
contract, or the surviving or continuing trustees for the time being, or 
legal representative of the last surviving ‘and continuing trustee, or (with 
the consent of the Court) the retiring trustees, if they all retire simulta 
neously, or (with the like consent) the last retiring trustees 

Every such appointment shall be by writing under the hand of the 
person making it 

On an appointment of a new trustee, the number of trustees may be 
increased 

The Officiil Trustee may, with his consent and by the order of the 
Court, be appointed under this section m any case in which only one 
trustee is to be appointed and such trustee is to be the sole trustee 

The provisions of this section relative to a trustee who is dead include 
the case of a person nominated trustee in a will, but dying before the 
testator, and those relative to a continuing trustee include a refusing or 
retiring trustee if willing lo act in the execution of the power 

74 Appointment by Court —Whenever any such vacancy or dis¬ 
qualification occurs and it is found impracticable to appoint a new trustee 
under section 73, the beneficiary may without instituting a suit, apply by 
petition lo a principal Civil Court of original jurisdiction for the appmo* 
ment of a trustee or a new trustee, and the Court may appoint a trustee or 
a new trustee accordingly 

Rules for selecting new trustees —In appointing new trustee, the 

Court shill have regard (a) to the wishes of the author of the trust as 

expressed m or to be inferred from, the instrument of trust, (b) to the 
wishes of the person if any empowered to appoint new trustees , (c) to the 
question whether the appointment will promote or impede the execution 
of the tru't, and (d) where there are more beneficiaries than one to the 
interest of all such beneficiaries 


75 Vesting of trust-property in new trustees —Whenever any 
uew trustee is appointed under section 73 or section 74. all the trust pro- 
jwrty for the lime being vested in the surviving or continuing trustee or w 
the representative of any trustees, shall become vested in such new trustee, 
cither solely or jointly with the surviving or continuing trustees, or 
trustee as the case ma y require 
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Power of new trustees,—Every new trustee so appointed, and every 
trustee appointed by a Court, either before or after the passing of this Act, 
shall have the same powers, authorities and discretions, and shall in all 
respects act, as if he had been originally nominated a trustee by the author 
of the trust. 

76. Survival of trust.—On the death or discharge of one of several 
co-trustees, the trust survives and the trust property passes to the others 
unless the instrument of trust expressly declares otherwise. 

OF VACATING THF OFFICE OF TRUSTEE 

{Sections 70 to 76) 

Sections 70 to 76 contain the law on the following points : 

1. How is the office of the trust vacated ? (Section 70) 

2. How can a trustee be discharged from his office ? (Section 71) 

3. Power of the Court to discharge a trustee. (Section 72) 

4. Appointment of new trustees outside the Court, when and by 
whom ?(Section 73) 

5. Appointment of new trustees by the Court; when ? Rules for 
selecting new-trustees by the Court. (Section 74) 

6. Vesting of the property in new trustees and the powers of new 
trustees? (Section 75) 

7. Survival of trust. (Section 761 

It will be proper to discuss the provisions of this chapter under two 
heads— 

(A) How and when is the office of trustee vacated ? (Sections 
70 to 72) 

(B) Appointment of new trustees. (Sections 73 to 76) 

(A) How and when is the office of trustee vacated ? 

The office of trustee is vacated in the following circumstances ; 

(1) By the death of a trustee. 

(2) By the DISCHARGE from his office in the circumstances gjvcm 
below : 

(a) by the EXTINCTION of the trust vide sections 77 and 78. 

(b) by the completion of his duties under the trust. 

(c) by such means as may be prescribed by the instrument of trust. 

(d) by appointment of new trustees either outside the court or 
through the Court under sections 73 and 74. 
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(e) By the consent of all the benefioanes provided they are compc ^ 
tent to contract 

(f) When the Court by virtue of the powers under section 72 of the ^ 
Act accepts the petition of a trustee to be d'scharged 

Discharge under Section 71 (a) to (c) is automatic, while that under 
Section 7l (f) requires an order of the Court 

(g) To the above cases, we may add the case of REMOVAL of‘a 
trustee by the Court The Court has an inherent power to remove tru>tees 
whenever the interest of the beneficiaries demand It For jnstince a Court 
rray remove a trustee when he is phvsically unfit to execute a trust, commits 
bieach of trust sells or purchases trust property in contravention of the 
prohibitions contained in section! 52 and 53 profits at the cost of the trust 
and the like In Letterstedi v Brocrs ** Lord Blackburn ob.crved— 

‘ The jurndiction of the Court to remove truslee> is merely ancilliry 
to th^prm«ipil duty, to see that the trusts are properly executed In, cxer 
cising so delicate a jurisdiction as that of removing trustees, tbeif Lord¬ 
ships do not venture to lay down any general rule beyond the very broad 
principle —that their mam guide must be the welfare of the beneficiaries 

The principle underlyini sections 70 to 72 is that the trustee is not 
bound to accept the OFFICE OF PRUSr but if be once accepts the office 
oi| trust ne cannot be released of bts duties as a tru>tee accept either by 
natural death or securing release according to the provisions of law The 
other principle which emerges from the provisions of this chapter is that a 
TRUSr NEVER FAjLS FOR WANT OF TRUSTEE Ifa trustee cannot 
be appointed outside the Court, the Court shall appoint a trustee 

It may be noticed that a private express trust exists for the benefit of 
the beneficiaries, therefore, they if all majors, may release any 'trustee of the 
office of truit A trustee cannot in any case unilaterally resign from the 
trust He may petition the court, i e, submit his resignation but until the 

Court accepts the resignation he shall hive to remain in office Section 72 
states that a trustee may apply io the Court for being discharged, but the 
Court IS not bound to accept bis resignation The Court may discharge 
the trustee if there is SUFFICIENT REASON for such discharge, if there 
IS no such reason the Court shall not discharge him UNLESS A PROPER 
PERSON CAN BE FOUND IN HIS PLACE ^ 

Validity of sale effected bya trustee after adjudication as Insolvent 


Sals of trust properly by a trustee, otherv’ise empowered to do so, is 
valjd even if It is made by a trustee after adjudication as insolvent In 
SXTYA KUIKAR DUrr V KIRON GRANDER SINHA,” Mukherjee J . 
gave the following reasons for upholding the sale made by a trustee after 
adjudication as insolvent and before iheaonulojcnl of the order of adjudi 
cation — I I > 


M <1884) 9 AC. 371 (386) 
69 AIR 1954 Cal 432. 
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“Section 70, Trusts Act indicates two circumstances when the qtBce 
of a trustee ic vacated One of course is the death of a trustee and the other 
IS his discharge from his ofEce, as a trustee. 

Section 71 Trubts Act lays down six methods by which a trustee may 
be discharged from ha office and these six melhods are expressly stated by 
the Act to be the only methods. Among those six methods described in 
section 71 of the Act, insolvency or a trustee is not one. Therefore, the 
insolvency of the trustee will not ipso facto discharge him from his office 
of a trustee. The mere fact of insolvency of a trustee will not discharge 
him, but some further step will have to be taken to effect the discharge. 
That further step is the appointment of a new trustee in his place. This 
conclusion is supported by section 73 Trusts Act, where it is stated that 
whenever any person appointed as a trustee is declared insolvent a new 
trustee may be appointed in his place. Insolvency does not discharge him, 
but provides a ground for his discharge which has to be availed by appoint¬ 
ing a new trustee in his place. Until the appointment of a new trustee the 
insolvent trustee continues to hold his office of a trustee. Chapter V 
dealing with the disabilities of a trustee does not affect this result.” 

(B) Appointment of new trustees 

Need to appoint new trustees may arise in the following circum¬ 
stances :— 

(a) Where a vacancy occurs by the death of a trustee. 

(b) Where a trustee is discharged from his office by the Court or 
otherwise a vacancy is caused. 

(c) Where a trustee disclaims, i. e., declines to accept the office of 
trustee. In other words where a trustee RENOUNCES the trust. (Sectioh 
59) 

(d) Where a trustee is removed from his office by the Court, or by 
a person expressly authorised to do so by the instrument of trust. 

(e) Where a trustee is absent for a continuous period of six months 
from India. 

(f) Where a trustee is leaving India for the purpose of settling 
abroad. 

(g) Where a trustee is declared insolvent and is removed from the 
office of trustee by the Court for that reason. 

(h) Where a trustee is removed from office by the Court on the 
grounds of unfitness, incapacity, or acting in a manner prejudicial to the 
interest of the trust, or accepting a position inconsistent with the trust and 
the like. 

Who may appoint new trustees I 

When the need to appoint new trustees arises in the afore-mentioned 
circumstances, new trustees shall be appointed by the following persons in 
ORDER OF PREFERENCE. 

(1) Outside the Court—Section 73. 

(a) by the person (if any) nominated by the trust-instrument to 
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appoint new trustees 

(b) by the author of trust if he be alive 

(c) by the surviving and continuing trustee or trustees for the time 

being 

(d) by the legal representatives of the last surviving and continuing 

trustee 

(e) where all the trustees retire simultaneously, by them all jointly, 
but with the consent of the Court, or where the last trustee retires, he may 
appoint a new trustee m his place with the consent of the Court 

(II) Appomtment by the Court—Section 74 

When for any reason it is not practicable to appoint a trustee or sub¬ 
stitute a new trustee under the provisions of section 73, the BENEFICIARY 
may apply by petition to the Court to appoint a new trustce/s in the vacan¬ 
cies In appointing a trustee under section 74, the Court shall have regard 
to the following — 

(a) to the wishes of the author of trust, express or as inferred from 
the instrument of trust 

„ (^) to the wishes of any person empowered to appoint a new trustee 

(Refer to section 73 (a)) 

(c) the effect on the efficient administration of trust, whether it 
would promote or impede the administration of trust 

*^®te art several beneficiaries, the welfare of all the bene 
Dcianes shall be aimed at 


arc • 


Some other poicts With regard to the appomtment of new trustees 


(0 Apart from the provisions of sections 73 and 74 there is no 
oincr proviyon for the appointment of additional or substituted trustees 
either out of Court or by the Court 


(ii) The instrument of trust may include the nominee of the author 
place of the one who has 
vacated the office The founder of a trust may prescribe a time of devo¬ 
lution in the trust instrument 


T ” if Itat a private express trast is a 

Ml fmrea the straogers to the family be 

m seStnn trustees pe rules for the selection by the Court stated 

m the same object It is alone the trustees 

lue^essori e^ .^ Can appoint their 

luihor As °° cottfidence reposed in ih?m by the 

autnor As in appointing a guardian of person and ntooetlv of a minor 

sdeS,n?renf 3 the waM i]' fte mmnon 

•r selecting a gnatdian, so is in the case of appointiag new trustees 

will appoint a new trustee at the request of a bene- 
nciary on his making a petition ichucsiwi » i/v 
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(iv) As the purpose of removing improper trustees and appointing 
new one is to bring about efficient administration of the trust, the NUMBER 
of TRUSTEES maybe INCREASED. 

(v) Every appointment under section 73 shall be in writing and in 
the hand of the person making it. 

(vi) The Official Trustee may with his CONSENT and by the order 
of the Court, be appointed under section 73 in any case in which ONLY 
ONE TRUSTEE HAS TO BE APPOINTED and such trustee is to be the 
SOLE TRUSTEE. 

(vii) The provisions of section 73 relative to a trustee who is dead 
include the case of a nominated trustee in a WILL but dying before the 
testator and those relative to the continuing trustee include a refusing or 
retiring trustee if unwilling to act m the execution of the power. 

(viii) The enquiry under section 74 is limited in its scope to the 
matters that can be readily determined in an enquiry of a summary nature.’® 

(xi) Appointment of a new trustee can be made by joint act of all 
the continuing trustees and if they do not agree, the matter becomes one 
where the Court’s intercession must be called for.’* The words “legal repre¬ 
sentative of the trustee” mean his legal representative in his personal capa¬ 
city and not qua trustee.’- 

(x) No appeal lies against an order passed by the District Judge to 
the High Court. The order becomes conclusive between the parlies and it 
is not open to any party to go behind it in any subsequent proceedings.’® 

Vesting of trust-property in new trustees 

Section 75 enacts that whenever a new trustee is appointed the_ trust- 
property is by operation of law deemed to be vested in him solely if he is 
the sole-trustee, or jointly with the surviving or continuing trustees or trus¬ 
tee or the legal representative of any trustee in whom the property is for 
the time being vested. The vesting is automatic.’^ 

Powers of a new-trustee 

Section 75 further enact.s that the new trustee appointed under section 
73 or 74 shall have the same powers, authorities and discretions and shall 


70. Satyanaryan V Narayana Murlhey, A.I.R.1944 Mad , 574; Tirathdas v. Parmesh- 
warabai. A.I.R. 1948 Sind 228. (Imp) P. V Bhagwandas v P.V Tribhovandas, 
A.I-R. 1956 Sau 51- 

71. Md. JafTer v. Md. Jan Mahomed, A.I.R. 19 (4 Bom. 222. 

72 Mt- Jt-asinabai v. Shrikisbandas. A.I.R. 1948 Nag. 60. 

73 Tirathdas v. Parmesharbai, A.I R. 1943 Sind 223; Janat Bibi v. Syed Wali Ullab, 
A.I.R. 1949 All 310. 

74 Kesbardeo v Radha Kishen. 52 C.W.N. 642, and Balak Nath v. Cfaaranjit Roy, 
A.I.R- 1956 Lab. 300. 
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IQ all respects act as if he had been originally nominated a trustee by the 
author of trust 

Survival of Trust 

Section 76 enacts that the death or discharge of one of several co 
trustees does not extinguish or suspend the trust and the trust property 
passes to others This is the general rule and is to be read subject to any 
express directions to the contrary in the instrument of trust Thus, a sur 
viving trustee may sue a tenant for the recovery of the arrears of rent and 
it IS not incumbent upon him to implead the legal representatives of the 
deceased trustees 


CHAPTER VIII—OF THE EXTINCTION OFTRUSTS 

77 Trust how extinguished —A trust is extinguished— 

(a) when its purpose is completely fulfilled, or 

(b) when its purpose becomes unlawful, or 

(c) when the fulfilment of its purpose becomes impossible by destruc* 
lion of the trust property or otherwise, or 

(d) when the trust, being revocable, is expressly revoked 

78 Revocation of trust —A trust created by will may be revoked 
at the pleasure of the testator 

A trust otherwise created can be revoked only— 

(a) where all the beneficiaries arc competent to contract—with their 
consent, 

(b) where the trust has been declared by a non testamentary instru 
ment or by word of mouth—in exercise of a power of revocation expressly 
reserved to the author of the trust, or 

(c) where the trust IS for the payment of the debts of the author of 
the trust, and has not been communicated to the creditors—at the pleasure 
of the author of the trust 


Ulustrations 

A conveys property to B m trust to s'll the same, and pay out of the 
proceeds the claims of A’s creditors A reserves no power of revocation 
If no communication has been made to the creditor, A may revoke the 
trust But if the creditors are patties to the arrangement, the trust cannot 
be revoked without their consent 


73 Jarat Knmari Dassi V Shaligram AIR !9S0 Cat. 4S9, and Manikya Rso v 
Adcona AIR. 1949 Mad 634 
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79. Revocation not to defeat what trustees have duly done_ 

No trust can be revoked by the author of the trust so as to defeat or pre¬ 
judice what the trustees may have duly done in execution of the trust. 

OF THE EXTINCTION OF TRUSTS 

(Sections 77 to 79) 

Chapter VIII contains the law on the following points : 

(1) How is a trust extinguished ? 

(2) Law regarding revocation of trusts. 

(3) Trusts for the benefit of creditors. 

Sections 77, 78 and 79 run into each other and are to be studied to¬ 
gether. 

(1) How is a trust extinguished ? 

Section 77 lays down that a trust is EXTINGUISHED in the follow¬ 
ing circumstances : 

(a) When the purpose of the trust is completely fulfilled. 

Thus where a trust is created for the purpose of purchasing certain 
property and handing it over to the beneficiaries, the trust would be over 
when the property is purchased and delivered over to the beneficiary. 

(b) When its purpose becomes unlawful. 

Section 5 lays down that a trust shall be created for a lawful purpose. 

A trust for unlawful purpose shall be void A purpose is unlawful when 
it is forbidden by law, or is of such a nature that if permitted it would 
defeat the provisions of any law; or is fraudulent or involves or implies 
injury to the person or property of another, or the court regards it as 
immoral or opposed to public policy. 

(c) When the fulfilment of its purpose becomes impossible by des¬ 
truction of the trust-property or otherwise. 

(d) When the trust being revocable is expressly revoked. 

In Dar;han Lai’s case'® it was held that the extinguishment of 
the trust does not relieve the liability of the trustee to render accounts of 
the trust-property to the beneficiary. 

(2) Revocation of Trust 

Subject to the rule laid down in section 5 a Private Trust can be 
created in the undermentioned ways: 


76. Darshan Lai v. R.E.S- Dalliwall A.l.R. 1952 All 825. 
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(a) Under a will, 

(fa) Under a non-testamentary instrument, or 
(c) By VrOfd of mouth. 

Law as to the revocation of trust may be summed up as under 

As a general rule a private trust once validly created is irrevocable 
even by the author of trust ” Section '78, however states some exertional 
circumstances m which a trust may be extinguished by REVOCATION 


The exceptional cases arc— 


(i) Where the trust has been created under a will, the trust can be 
revoked at the pleasure of (he author It is not that a trust is revocible 
but because the will is itself revocable any lime before the death of the will 
maker Will effects a posthumous transfer only and becomes operative on 
the death of the testator 


(ii) Trusts created by any method other than will, can be 
by the JOINT CONSENT OF ALL THE BENEFICIARIES PROVIDtl^ 
THEY ARE ALL COMPETENT TO CONTRACT Ii is because a trust 
exists for the benefit of (he beneficiaries, and equity permitted the bene 
ficiaries to extinguish the trust by actual taking over the property from tne 
trustees It is as if a principal removes his agent to whom certain woiK 
was assigned 


(m) Where a trust has been created by a non testamentary 
ment or by word of mouth and the power to revoke has been RESERVED 
BY THE AUTHOR OF TRUS f It means that like some other transfers 
of property a trust can also be created subject to the reservation of po»ver 
to revoke it In such a case the trust would stand extinguished by the 
exercise of power of revocation by the author of trust 

(iv) A trust created ‘‘for the benefit of creditors” is also revoca'blc 
at the pleasure of the author of trust, but before U is communicated to iw 
creditors After the trust m favour of the creditors is COMMUNICATED 
to the CREDITORS it becomes an irrexocable trust This is in spite of the 
reservation of the power to revoke the trust Thus, where a trust is created 
for the benefit of the creditors and the same is cither communicated to 
or the creditors are parties to the arrangement, the trust cannot be revoked 
WITHOUT THEIR CONSENT” 


(v) The right of revocation IS personal to the author of the trust 
and cannot be exercised by his representatives 

(vi) A trust for ihe benefit of ihe creditors, even though not com- 
municated to them, becomes irrevocable on the death of the author of the 
trust. * 


T7 Krishnasswamy V Koihsndarama AIR.191SMad 3J0. 
Sec the ilteitralionlo secilon 73 (c) 
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Section 7?-Revocation not to defeat what trustees have duly done 

(vii) Revocation cannot be effective retrospectively. A revocation 
will not ‘defeat or prejudice’ what the trustees may have duly done in exe-, 
cution of the trust. 

i 

Trusts in favour of Creditors ' 

“Trusts in favour of Creditors ’is an anachronism of the past and it 
is doubtful if such a trust can now at all be created. Even, when such a' 
type of tru<t was enforced bv the Courts of Equity ihev were in fact giving 
effect to ARRANGEMENTS for satisfying the debts of a debtor and were 
known as DEEDS OF ARRANGEMENTS. Such arrangements have lost' 
their efficacy after the passing of the modern bankruptcy laws in EnglanJ.’ 
Prior to the passing of the bankruptcy laws, only a trader could be maj^ 
bankrupt and the deed of agreement to which the creditors assented was t ie 
on'y means by which the debtor could be relieved of his liabilities' an I 
escape a debtor’s prison. Since the passing of the bankruptcy laws th; 
debtor need not have recourse to the device of executing a deed of arrange¬ 
ment in favour of the creditors for he can now apply for being declared' 
insolvent and thereby avoid the debtor’s prison. Secondly, such an arrange¬ 
ment is more likely to be treated as an act of insolvency giving cause of 
action to the creditors who are not party to the arrangement to apply to the 
Insolvency Court to declare the debtor an insolvent.'® 

An Illusory Trust distinguished from Trust in favour of Creditors 

Whether an arrangement for the payment of creditors is to be regard¬ 
ed as a “Trust for the benefit of creditors,” or merely a measure “to pro¬ 
mote his (debtor’s) own convenience” has to be determined by the court with 
reference to the INTENTION of the creator as made out from the deed or 
subsequent dealings of the debtor. If the disposition is held to be a mere 
procedure which is convenient to the debtor then it is said that an illusory 
trust has been established which is not a real trust and the creditors cannot 
in such a case sue as beneficiaries. ^ 

In SMITH V. HURST«®, Turner, V. C observed ; 

“The motive of the party executing the deed may have been either, 
to benefit the creditors or to promote his own convenience; and the Court' 
has therefore to examine into the circumstances for the purpose of ascerj. 
taining what was the true purpose of the deed; and this examinatiqq idpe^] 
not stop with the deed itself, but must be carried on to what has sub’se- 
quently occurred, because the party who has created the trust may, by his 
own conduct, or by the obligations which he has permitted his trustee to 
contract, have created an equity against himself.” .> 


79. In England in the beginning of the twentieth century certain statutes were" passed 
realing with the subject of Deeds of Arrangement. See Law of Trusts.-.G.W, 
Keeton, 1957 Edn , p. 98 ct seq. 

80. (1845) I Coll. 705. 
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Such trusts in its true nature being arrangements to satisfy' the debts 
are revocable at the pledsure of the creditor but only till such time that the 
'trust has not been communicated to the creditors' Afier communication, 
the trust was considered irrevocable The reason being that the creditor 
may have refrained from proceeding against the debtor on the faith of the 
deed and thereby his claim may have become time barred by the Statute of 
Limitation 

In English law, the leading case on the subject is Garrard v Lauder 
dale** In this case Duke of York, by an indenture between himself of the 
first part tru'tees of the second part, and the creditors of the third part, 
convened property to the trustees for the creditors, and when the deed was 
executed, a circular giving notice of It was sent to all creditors On evi 
dence, however, it was held that the creditors bad no notice of the circular 
and thus the trust had not been communicated The Court held it in fact 
an arrangement for the convenience of the debtor to pay of bis debts and 
npt a trust executable by the creditors as beneficiaries 

Where a legal transfer of properly has been made to trustees for pay¬ 
ment of the debts of the owner and the creditors are neither parties nor 
privies thereto, the tiustces are mere mandatories and the creditors do not 
become cestui que trust Till the trust is communicated to the beneficiaries 
(creditors) the ownei (debtor) is the beneficiary and he can recall the money 
at pleasure When once it is communicated the trust is irrevocable ** 

To sum up, It may be said that the Courts of Equity in the zeal of 
extending tbeir jurisdiction sometime treated an arrangement of payment of 
creditors to avoid the debtor’s prison as a trust in favour of the creditors 
but the doctrine was used sparingly Today, it appears there is no need to 
make such arrangements for the rule of debtor’s prison has been abolished 
both in India and England Further the debtor can avoid the prison by 
bnngtag a petition under the Insolvency Act ** 

CHAPTER IX—Of Certain,Obligations in the Nature of Trusts 

80 Where obligation in nature of trust is created -An obliga 
tioQ in the nature of a trust is created lo the following cases 

81 Where it does not appear that transferor intended to dis¬ 
pose of beneficial interest—Where the owner of property transfers of 
^queatbs it, and it catlnot be inferred consistently with the attendant 
dreumstances that he intended to dispose of the beneficial interest therein,- 
the transferee or legatee must bold such property for the benefit of the 
owner or his legal representative 

^ ‘ ' Illustrations 

(a) A conveys land to B without consideration and declares no trust 


ai II830) 3 Sim. I, affirmed 2 Rus* and M 43U 

It Kagabhos’ianamV Lakshminarsimha. AIR 1939 Mad 42. Aho tee Jawahar 
Slash V JamnaDat AIR 1936 Lah 10 
*3 Sec lectioo 23, Provincial lD»olv-ncy Act 1920 for the Indian Law 
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of any part. It cannot, consistently with the circumstances under which 
the transfer is made, be inferred that A intended to tranffer the beneficial 
interest in the land. B holds the land for the benefit of A. 

(bl A conveys to B two fields Y and Z and declares a trust of Y, but 
says nothing about Z. It cannot, consistently with the circumstances under 
which the transfer is made, be inferred that A intended to transfer interest 
in Z. B holds Z for the benefit of A. 

(c) A transfers certain stock belonging to him into the joint names 
of himself and B. It cannot, consistently with the circumstances under 
which the transfer is made, be inferred that A intended to transfer the bene¬ 
ficial interest in the stock during his life. A and B bold the stock for the 
benefit of A during his life. 

(d) A makes a gift of certain land to his wife B. She takes the bene¬ 
ficial interest in the land free from any trust in favour of A, for it may be 
inferred from the circumstances that gift was for B’s benefit. 

82, Transfer to one for consideration paid by another.—Where 
property is transferred to one person for a consideration paid or provide I 
by another person, and it appears that such other person did not intend ty 
pay or provide such consideration for the benefit of the transferee, the 
transferee must hold the property for the benefit of the person paying or 
providing the' consideration. 

Nothing in this section shall be deemed to affect the Code of Civil 
Procedure, section 317, or Act No. XI of 1859 ('to improve the law rela¬ 
ting to sales of land for arrears of revenue in the Lower Provinces under 
the Bengal Presidency) section 36. 

(See now section 66 of the Code of Civil Procedure (Act V of 1908) 
and the Benbal Land Revenue Sales Act, 1859) 

83. Trust incapab le of execution, or executed without exhaus¬ 
ting trust property—Where a trust is incapable of being executed, or where 
the trust is completely executed without exhausting the trust-property, the 
trustee, in the absence of a direction to the contrary, must hold the trust 
property, or so much thereof as is unexhausted for the author of the trust 
or his legal representative. 


Illustrations 

(a) A conveys certain land to B— 

“upon trust,” and no trust is declared, or 

“upon trust to be thereafter declared,” and no such declaration is 
ever made : or 

upon trust that are too vague to be executed ; or 

upon trusts that become incapable of taking effect ; or 

‘ in trust for C,” and C renounces his interest under the trust. 

In each of these cases B bolds the land for the benefit of A. 

(b) A transfers Rs. 10,000 in the four per cents to B, in trust to pay 
the interest annually accruing due to C for her life. A dies. Then C dies, 
B bolds the fund for the benefit of A's legal representative. 

(c) A conveys land to B upon trust to sell it, and apply one' moiety 
of the proceeds for certain charitable purposes, and the other for the mainten- 
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ance of the worship of an idol B sells the land, but the charitable purposes 
wholly fail, and the maintenance of the worship doe> not exhaust the 
second moiety of the proceeds B holds the first moiety and the part un 
applied of the second moiety for the benefit of A orbis legal represen' 
tative 


(d) A bequeaths Rs 10,000 to B, to be laid out in buying land to be 
conveyed for purpose> which either wholly or partially fails to take effect 
B holds for the benefit of A’s legil representative the undisposed of interest 
in the money or land if purchased 


84 Transfer for illegal purpose—Where the owner of property 
transfers it to another for an illegal purpose, and such purpose is not 
carried into execution, or the transferor is not as guilty as the transferee 
or the effect of permitting the transfer to retain the property might be 
to defeat the provisions of any law, the transferee must hold the property 
for the benefit of the transferor 


8S Baquest for illegal purpose —Where a testator bequeaths 
certain property upon trust and the purpose of the trust appears o i the face 
t r the will to be unlawful, or during the testator’s lifetime the legatee agrees 
V ith him to apply the property for an unlawful purpose, the legatee rau‘t 
I old the propjrty for the benefit of the te»taior s legal representative ' 

Bequait of which revocation is preranted by coercion.-Where 
property is bequeath d anl the revocation of the bequest is prevented by 
coercion, the legatee must hold the property for the benefit of the testator’s 
legal representative 


86 Transfer pursuant to rescmdable contract —Where property 
IS transferred m pursuance of a contract which is liable to rescission, or 
transferee must on receiving notice to 
ttot efT.ct hold the property for the b nefii of thr transferor,* subject to 
repayment by the latter of tbe consideration actually paid 

Vw t- becoming creditor’s representative —Where a debtor 

other legal representative of his creditor, he must 
hold the debt for the benefit of the persons interested therein 

Advantage gamed by Rdociary-Where a trustee, executor, 
partner agent’ director of a company, legal adviser or other person bound 
f. „„ protect the interests of another person, by 

asailing himself of his chiractcr, gams for himself -ny pecuniary advan 
Pc/soo SO bound ctitcrs into any dealings under 
be. adverse to those 

he miKt hMH thereby gains for himself a pecuniary advantage. 

r the benefit of such other person the advantage so gamed 


fllusirations 

under the “"‘•'i' value from B a legatee, his claim 

fot lh- benef, „f n ‘“‘1““1 A must bold 

tot in. oencfil of B the dilTetence between the price and value 
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(b) A., trus'es, uses the trust-property for the purpose of his own 
business. A holds for the benefit of his beneficiary the profits arising from 
such user. 

(c) A, a trustee, retires from his trust in consideration of his successor 
paying him a sura of money. A holds such money for the benefit of his 
beneficiary. 

(d) A, a partner, buys land in his own name with funds belonging to 
the partnership. A holds such land for the benefit ol the partnership. 

(e) A, a partner, employed on behalf of himself and his co-partners 
in negotiating the terms of a lease, clandestinely stipulates with the lessor 
for payment to himself of a lakh of rupees. A holds the lakh for the bene¬ 
fit of the partnership. 

(f) A and B are partners. A dies B, instead of winding up the 
affairs of the partnership, retains all the assets in the business. B must 
account to A’s legal representative for the profits arising from A’s share of 
the capital. 

(g) A, an agent employed to obtain a lease for B, obtains these lease 
for himself. A holds the lease for the benefit of B. 

(h) A, a guardian, buys up for himself incumbrances on his ward B’s 
estate at an undervalue. A holds for the benefit of B the incumbrances so 
bought, and can only charge him with what he has actually paid. 

89. Advantage gained by exercise of undue influence.—Where, 
by the exercise of undue influence, any advantage is gained in derogation 
of the interests of another, the person gaining such advantage without con¬ 
sideration, or with notice that such influence has been exercised, must hold 
the advantage for the benefit of the person whose interests have been so pre¬ 
judiced. 

90, Advantage gained by qualified owner.—Where a tenant for 
life, co-owner, mortgagee or other qualified owner of any property, by 
availing himself of his position as such, gains an advantage in derogation 
of the rights of the other persons interested in the property, or where any 
such owner, as representing all persons interested m such property, gains 
any advantage, he must hold, for the benefit of all persons so interested, 
the advantage so gained, but subject to repayment by such persons of their 
due share of the expenses properly incurred, and to an indemnity by the 
same persons against liabilities properly contracted, in gaining such 
advantage. 


Illustrations 

(a) A, the tenant for life of leasehold property, renews the lease in 
his own name, and for his own benefit. A holds the renewed lease for the 
benefit of all those interested in the old lease. 

(b) A village belongs in to a Hindu. A, one of its members, pays 
nazrana lo Government and thereby procures his name to be entered as the 
/Vmmdir of the village. A holds the village for the benefit of himself and 
the other members. 
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(c) A mortgages land to B,who enters into possession B allows the 

Go\emment revenue to fall into arrear with a view to the land being put 

up for sale and his becoming himself the purchaser of it The land is accof 
dingly sold to B subject to the reoayment of the amount due on the mort 

gage, and of his expenses properly incurred as mortgagee, B holds the land 

for the benefit of A 

91 Property acquired with notice of existing contract —Where 
a person acquires pronerty with notice that another person has entered into 
an existing contract affecting ihat property, of which specific performance 
could be enforced, the former must hold the property for the benefit of the 
latter to the extent necessary to give effect to the contract 

92 Purchase by person contracting to buy property to beheld 
on trust —Where a person contracts to buy property to be held on 

for certain beneficiaries and buys the property accordingly, he must hold 
the property for their benefit ro the extent necessary to give effect to the 
contract 

93 Advantage secretly gained by one of several compounding 
creditorst Where creditors compound the debts due to them, and one of 
such creditors by a secret arrangement with the debtor gams an undue 
advantage aver his co*creditors, he must bold, for the benefit of such cre¬ 
ditors, the dvantage so gained 

94 Constructive trust m cases not expressly provided for —Id 
any case coming within the scope of any of the preceding sections, where 
there is no trust, but the person having possession of property has not 
whole beneficial interc'.t therein, he most hold the property for the benefit 
of the persons hiving such interest, or the residue thereof, (as the case may 
be), to the extent necessary lo satisfy ihcir just demands 

lUustralionj 


(a) A, an executor distributes the assets of his testator B to the legs 
tees without having paid the whole of B's debts The legatees hold for the 
benefit of B s creditors to the extent necessary to satisfy their just demands, 
the assets so distributed 

(b) A, by mistake assumes the character of a trustee for B, and under 
colour of the trust, receives certain moneys B may compel him to account 
for such monejs 

(c) A makes a gift of a lakh of rupees to B, reserving to himself, with 
B s assent, power to revoke at pleasure the gift as to Rs 10 000 The giB 
»3 void as to Rs 10,000 and B bolds that sum for the benefit of A 


9S Obligor’s duties, liabilities and disabilities —The person 
holding property in accordance with any of the preceding sections of this 
Chapter must, so mr as may be perfonn the same duties, and is subject, so 
far as may be, to the same liabilities and disabilities, as if he were a trustee 
of the property for whose benefit he holds it 


employs 


Provided t^t (a) where he ngbtfuUy cultivates the property, — 
/sum trade or business he is entitled to reasonable remuneration 
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for his trouble, skill and loss of time in such cultivation or employment; 
and (b) where he holds the property by virtue of a contract with the person 
for whose benefit he holds it, or with any one through whom such person 
claims, he may, without the permission of the Court, buy or become lessee 
or mortgagee of the property or any part thereof. 

96. Saving of rights of bona fide purchasers —Nothing contained 
in this Chapter shall impair the rights of transferees in good faith for con¬ 
sideration, or create an obligation in evasion of any law for the time being 
in force. 

Summary of Certain Obligations in the Nature of Trusts 

The chapter headed as "Certain Obligations in the Nature of Trusts”, 
deals with what have been termed in the English and American Law as 
"Resulting Trusts” and "Constructive Trusts.” Sections 81 to 85-A are the 
instances if "Resulting Trusts” and sections 86 to 93 contain the instances 
of "Constructive Trusts.” 

Resulting Trusts 

(1) Section SI.—Transfer {intervivos or under a will) without intend¬ 
ing to dispose of the beneficial interest. —A resulting trust will accrue in 
favour of the owner where he transfers or bequeaths his property under the 
circumstances which indicate that he did not intend to dispose of his bene- 
6cial interest. 

(2) Section 82—Where property is transferred to one person and the 
consideration is paid by another. (Benami Transactions). —Where property 
is purchased or otherwise transferred in the name of one person for a con¬ 
sideration paid or provided by another person, and it appears from the 
circumstances that such other person did not intend to pay or provide such 
consideration for the benefit of the transferee, the benami-holder will be 
the resulting trustee for that other person who has paid or provided the con¬ 
sideration for the transfer. There is a presumption under the Indian Law, 
that the person who pays the consideration does not intend to deprive him¬ 
self of the ownership of the property purchased or acquired thereby. This 
presumption is, however, rebuttable. 

(3) Section 83—Where a trust fails in whole or in part and where a 
trust is fully performed without exhausting the trust-property.—As a general 
rule, where an express trust has been created but it fails or it cannot be exe¬ 
cuted or where a trust is completely executed without exhausting the trust- 
property, a resulting trust would accrue in favour of the transferor. For 
instance where A conveys certain land to B "upon trust” and no trust is 
declared or "upon trust to be thereafter declared” and no such declaration 
is ever made; or upon trusts that are toO vague to be executed; or trusts 
that become incapable of taking effect; a resulting trust would accrue in 
favour of the transferor. 

(4) Section 84—Transfer for illegal purpose. —Where an owner of 
certain property transfers it to another person for an illegal purpose, and 
the purpose is not carried out, the resulting trust would arise in favour of 
the transferor. There would also be a resulting trust in favour of the trans- 
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feror in an illegal transaction provided that the transferor is “ tnuch 
guilty as the transferee There would also be a resulting trust m b™" ?] 
the transferor where the retaining of the property by the transferee 
mean defeating the provisions of any law 

(J| Seel,Of, SS-BequeH for lltesal purposes-V/htre ^ 

bequeaths certain property upon trust and 0) the purpose oi the 
unlawful or ( 11 ) the legatee agrees with the testator during his lifc-t me x 
apply the property for an illegal purpose, the trust would become voia anu 
resulting trust would arise in favour of the legal representative oi 
tator 

(«) Secliou 85-Bequest of sshch revocolion IS presented by 
eoercon Where the revocation of a bequest is prevented by coercion, 
would be treated as non existing and the property, if any in the hanos oi 
legatee, shall be held for the benefit of the legal representative ol tne 
tator 


Constructive Trusts 

(/) SecUon 86—Transfer under a rescindable conirac! -A 
live trust arises m favour of the transferor whire properly is 
under a contract which is voidable on the ground of fraud or nustaKe 
which IS otherwise rescindable from the time that the transferee . 

notice to that effect, but m such a case the transferor shall have to iciuno 
the consideration actually received by him 

(2) Section 87—Debtor becoming creditor's re;>rejerttfln*’e—Where 
a debtor bccon es (i) the executor or (ii) other legal representative ot n 
creditor, he will be liable as constructive trustee to the extent of the 

owed by him, as against the other persons interested in the debt Jn oine 
words, the debtor shall be the trustee and other persons interested m x 
debt will be the benehviaries and the debt will be the trust property A 
indebted to B in the sum of Rs 5,0u0 B dies A, according to 
sonal law of the parties happens to be the legal represeniaiive of B » 
owed certain debts to a bank C A is a constructive trustee for C baoK i 
the extent of Rs 5,000 

(3) Section 88—Adrantage gained by a person in fiduciary 

bv a\ailing himself of his character —‘When a person holding a FlDULl* 
ARY CHARACTER in respect of another to protect that person’s interests, 
pains for himself PECUNIARY ADVANTAGE by avmlmg himself of nis 
fiduciary character, then he would be liable to that other person as a con 
structive trustee lo the extent of the pain made thereby Some instances ol 
the persons holding fiduciary character arc trustee , executor, partner , 
director of a compan) and legal adviser 

WI Section 89 ~ Adianlag^ gained by exercise of undue 
Section 89 IS wider than seciion 88 Where by the exercise of UNDUfc 
INFLUENCE any advantage is gained in derogation to the interest ol 
another person the PERSON GAINING SUCH ADVANTAGE (0 
out consideration and (ii) with notice that such undue influence has been 
exercised becomes a constructive trustee to the extent of the advance 
thus pained m respect of the person subjected to the undue influence The 
person gaming advantage need not necessarily be the person exercising 
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undue influence. A transferee with consideratiort without notice of the 
exercise of the undue influenci is protected. 

(5) Section 90-~Advantace gained by a qualified owner .—Where a 
qualified owner of any properly, e.g., tenant for life, co-owner or mortgagee, 
by availing himself of his position, gains any advantage to the prejudice of 
the other person interested in the property or where any such owner as 
representing all such persons interested in the property, gains any advan¬ 
tage, he becomes a constructive trustee for such other person or persons in 
respect of the advantage gained. Such other person may regain the advantage, 
on repayment of the share of expenses properly incurred and on giving inde¬ 
mnity against alt liabilities properly contracted in gaining such advantage. 

(6) Section 91 — Properly acquired will) notice of the existing con¬ 
tract .—Where A agrees to sell propeity to B, but sells the same to C who has 
notice of the agreement to sell m favour of B, which is specifically enforce¬ 
able, C is constructive trustee vis a vis B, in respect of the property acquired, 
to the extent necessary to give effect to the contract in favour of B. (Re¬ 
ference may be made to the illustration to section 40 of the Transfer of 
Property Act, 1882.) 

(7) Section 92~-Pctrcltase by person contracting to buy property to 
be held on triitt -Where a person contracts to buy certain property to be 
held on trust for the benefit of certain beneficiaries and accordingly pur¬ 
chases certain property, be will be held to hold that property as construc¬ 
tive trustee for the benefit of those beneficiaries for whom it was intended 
to be purchased. 

(5) Section 93 —Advantage gained by one of several compounding 
-Where creditors, of a certain debtor compound with the debtor 
their debts but any one of them, by secret arrangement with the debtor, 
gains an undue advantage over the other creditors, the advantage gained 
by such a creditor will be held by him as a constructive trustee for the 
benefit of the rest of the creditors. 

(9) Section 94—Constructive Trusts m other casse--Section 94 is 
a residuary section and lays down that in any case not coming within the 
scope of any of the sections 81 to 93, where there is no trust but the person 
having possession of property has not the whole beneficial interest there¬ 
in, he must hold the propertv for the benefit of the persons having such 
interest, or the residue thereof (as the case may be), to the extent necessary 
to satisfy their just demands. 

Sections 81 to 93, therefore, do not exhaust the cases and circum¬ 
stances where constructive trust may be spelled out by the courts. These 
sections are merely illustrative. 

Sections 93 and 96—Obligor’s duties, liabliities and disabilities— 
Section 95 nearly equates the duties, liabilities and disabilities of an 
OBLIGOR to that of an ‘Express Trustee’ and the rights and liabilities of an 
OBLIGEE to that of a ‘Beneficiary’ under an express trust. 

The Indian law has used the term ‘Obligor’ for the ‘Resulting and 
Constructive trustee’ and ‘Obligee’ for the ‘Beneficiary’under such trusts. 
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SubieU to minor adjusiments, sections 95 and 96 of the Trusts 
S .irpr^mons ..lalmg to «pre« trusts appItcaWu to construttm 

trusts 

Of the Obligations in the Nature of Trusts 

Section 80 is an introductory section only The law o” 
of Constructive and Resulting Trusts is enacted in *['. ,5 ot 
relalionship has been invented to convey the AhSucli 

resulting trustee and beneficiary, viz, OBLIGOR and OBLIGEE A O E 
the heading of the chapter is-‘-Of certain Obligations >-> Ae JJatwe m 
Trusts,” yet the marginal note of the residuary section. 94 runs ” 
mcliie mils in eases aal expressly primdedfar which '"“''“Jf* ‘!?'ot\,e 
legislature meant to enact, in this chapter. law j elating to Const a 
Trusts” With a view to fall m line wiih the text book writers on ,,s.. 
Trust law, the term “Constructive Trustee” has been used in place o* . ^ 
cor” In the light of the marginal note to section 94, It nay be 
ifcat the Indian law does not treat “Resulting Trusts as a separate 
I ut a specie of “CoDStruciive Trusts ” 


Constructive Trusts 

the term “constructive trust” covers a 
different relationships, it is not possible to define it comprehensively 
According to Straban— 

“A constructive trust arises where a person becomes 
property through such an abuse of confidence, reposed in himself or an 
other as will induce the court to hold that in conscience he is bouno i 
hold it for the benefit of the person injured by the breach of confidence 

Snell defines it as *'a trust which is raised by construction of 

or law m order to satisfy the demands of justice without rcftrence to a j 

[resumable intention of the parties, either express or implied ” 

Lewm slates “A constructive trust is raised by the court of Equity, 
wherever a person, clothed with a fiduciary character gams some P**’*®?^ 

Bcvantage by availing himself of his situation as trustee , for the equity 
courts would not allow suvh a person to acquire any advantage, however 
rood a legal title he may have, it will be decreed for the beneficiary ” 

Indian Law does not statutonly define a “constructive trust", 
only illustrates it m chapter IX of ibc Trusts Act, 1882 


Distinction between Express Trust and Constructive Trust 

An “express trust” is a declared\x\xsX, whereas a “constructive 
IS nor n dec/ared trust but arises because of the application of legal rules 
or equity Whereas an “express trust** is attributed to the inieniion of ao 
author of trust, a “constructive trust” IS just the opposite It is not 
on the intention of the transferee, rather it is raised in opposition to tee 
teal intention of the holder of the property m order to frustrate b** \tdeor 
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tion to reap un<3ue advantage. A “constructive trust” has its roots in the 
principles of justice, equity and good conscience. The doctrine of “un¬ 
justifiable enrichment” or the sustenance of “fiduciary relationship” is the 
basis of recognition of a constructive trust.®^ A constructive trust is 
remedial in character. It is imposed not to effectuate an intention but to 
redress a wrong or prevent unjust enrichment. An “express trust” is created 
by the act of parlies and is generally embodied in a written, mostly registered 
instrument, but a “constructive crust” is the result of the “operation of- 
law” and cannot, in the nature of its character, be contained in any “instru¬ 
ment of trust.”®® 

Resulting Trusts 

Definition —A “Resulting Trust” is -a trust which arises in favour 
of the person creating it or his representatives. It is so called after the 
Latin verbwhich means, ‘springs back'. So where the bene¬ 
ficial interest in certain property 'results’ or ‘comes back’ to the person 
who transferred it to the trustee or provided the means of obtaining it,, 
there will be a trust called “Resulting Trust.”®® 

In Restatement of Law on Trusts it is stated— 

“A resulting trust arises where a person makes or causes to be 
made a disoosition of property under circumsiances which raise an inference 
that he does not intend that the person taking or holding the property 
should have the beneficial interest therein and where the inference is not 
rebutted and the beneficial interest is not otherwise effectively disposed of. 
Since the person who holds the properly is not entitled to the beneficial 
interest, and since the beneficial interest ,is not otherwise disposed of, it 
springs back or results to the person who made the disposition or to his 
estate, and the person holding the property holds it upon a resulting trust 
for him or his estate.”®^ 


84. In the American Restatement of Law.the law of "Constructive Trust" is discussed 
under ‘‘Restatement of Restitution and Unjust Enrichment." For a recent 
discussion of constructive trusts from the standpoint of American Law, see A.W. 
Scott, "Constructive Trusts", (1955), 71 Law Quarterly Review, pp, 39-50. 

85. For some statutory illustrations of constructive trusts, under the Indian Law, 
see sections 80 to 93 of the Trusts Act, 1882. 

86. "The fore-father of the resulting trusts doctrine is the resulting use. The 
Chancellors in the fifteenth century protected the rights of the cestui que use/ 
trust by enforcing the obligations upon the enfeoffee use. So deeply did the 
use insinuate itself into the fabric of the land law that Chancellors began to 
discover a Use where none had been created. If A conveyed Blackacre to B, 
without any payment made to A, and without declaring use in his favour, B was 
deemed to hold the property to the use of A. Such a use was called a resulting 
use, precursor of modern resulting trust, “See H. G. Hanbury, Modern Equity, 
7th Edn., p 9. 

87-. S8 American Restatement of Law of Trusts, Vol. It, p. 1245, 
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‘ A resulting trust may arise in any of the following situations 

1 Where a private or charitable trust fails in whole or part, 

2 Where a private or charitable trust is fully performed without 
exhausting the trust estate , 

3 Where property is purchased and the purchase price is paid b;; 
one person and at his direction the vendor transfers the proDerty to another 
person ** 


Sections 8l to 85 of the Trusts Aci, 1882, cover all the above 
three situations 


Resulting Trust Distinguished from Express Trust 

‘ A resulung trust differs from an express trust in the way in which it 
IS created An express trust is created only if the settlor manifests an intention 
to create it, although the manifestation may he made by wniten, or saoVcQ 
words or by conduct On the other hand, m the case of a resulting trust 
It ts not necessary to show that the settlor roaoil^ested an mtenUon to create 
It A person who seeks to establish the existence of a resulting trust does 
*° circumstances which raise an inference that the petsoa 

^ property did not intend to gwe to the 

property Since the transferee » 
®lher effective disposition 
enSed to it’*»^* caused the transfer or his estate is 

Crraie /J""'"’" “f •'>' Person making the disposition to 

thfitrson who hold .J*'’'’"'' P'’“'’'tl- tc nevertbehss ran compt! 

t tr Z ,r the 0 , 0 ^^ >>1' p' >p™«y 

person rt'o holds Ihe orn ^"'” inrercncc that the 

themn "» “ ^ property was not intended to have a beneBcial interest 


Resulting Trust Distinguished from Con.truetivo Trust 
t,rcnni;»;ces"'rhfch mise" a“ f 'I a“ni« 

ffi'/thT,i^eirpro;£“^^^^^^ 

enriched if he were perSllled to“t«p7he‘ora^ 'T°f “"/"ra’' 

iiu an evpress trus?or resuitigJrZ «%Si'aYin^L°;;’itT;r 


8’ 10 91 American Restatement 

VB -Sections 8l to 85 of tie 
KesuIliozTnisU 


ofLaar.Vol U p t246 <7.48 

TnisU Acf, 1482. contain the fllusIrailOM o! 
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Implied Trusts 

The text book writers on the subject of Trusts mention still another 
class of trusts namely Implied Trusts. This term has, however, been used 
to express different things by different writers. According to Snell “an 
implied trust is one which though not express, is founded on an unexpressed 
but presumed or implied intention of the settlor.” In this view of the 
matter, we may say, that a “Constructive Trust” differs from an “Implied 
Trust” in so far as the former is not founded on intention, whether express 
or presumed, whereas the latter is founded on the presumed intention of the 
settlor. Snell includes “resulting trusts” in the category of "Implied Trusts”, 
in as much as they are founded upon the inference of intention, unexpressed 
but presumed, from the circumstances of the transaction. 


Implied Trust and Express Trust distinguished—In an implied trust 
the intention is presumed from the relationship of the parties or from the 
circumstances of the case, but in an express trust intention is CERTAIN 
and expressed in clear and unambiguous language, written or spoken. Other¬ 
wise both of these trusts are created or declared trusts by an author of 
trust. 


Implied Trust distinguished from Constructive Trust~An implied 
trust is a ‘declared’ or ‘created’ trust, whereas a ‘constructive trust’ is not a 
declared or created trust but imposed by ‘operation of law’. The former 
is an ‘intentional’ trust but latter is ‘un-intentional’ one. 


Second Meaning of "Implied Trust” Some writers define “Implied 
Trust” as those which are not founded on intention but are implied by law 
or equity. In this view of the matter there is no difference between an 
implied trust and a constructive trust, both are the creatures of law. 

Now we proceed to consider various “Obligations in the nature of 

trust.” 


Section 81—^Where It does not appear that transferor intended to 
dispose of beneficial interest 

As a general rule, where an owner of property transfers the same by 
way of sale, etc. inter vivos or disposes it of under a will, and it is estab¬ 
lished on fads that he did not, at that time, intend to part with the bene¬ 
ficial interest, then a resulting trust would arise in favour of the transferor 
or his legal representatives.®* Principle underlying section 8t is the doctrine 
of Unjustifiable Enrichment. Intention of the testator or transferor is the 
determining factor. Intention referred to in this section is the intention at 
the time of making the will or transfer and does not apply to subsequent 
change of intention.®® 


9Z Richard Taylor v. Rajah of Parlakimedi, I.L.R. 32 Mad. 443 (A will case). 
93. Raj Rani v. Dwarkanath Singh, A.I.R. 1953 S.C 205.; (A will case.) 
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■Attendant circumstances’n.ean. the s™=th.ng«^ 

circumstances’ at the time of making the , . „ relationship may be 

refer to antecedent circuinsiances Thus, fiduciary relaliojt^^ 
established, without using the word trust '' P'”°" „ ge,al owner ’' 

by his own acts and conduct so as to ' 

ship of property and declare that be w.l) "‘I“l‘°w„uld not 

The mere fact that the owner retains a" interest ™^5 section ’ 
necessarily go against the foundation of trust 

81 are very helpful to understand the scope of the section ^ , 


Other illustrative cases 


Where an assignment of mortgage deed IS made "dh *1;' Stots'! 
place property conveyed by it beyond the reach of n” 8“°' .resiee for 
section 8t would apply and the transferee would be a resulting t 
the real owner.” 


md CuJtmieri-In the eient of a Ijnk becomings IM 
question arises as to who are mere creditors of the bank and j’ . . 
position of a cestui que trust and therefore entitled to a »» 

ment in the matter of payment of the claims out a$ 

The bank may receive a cheque or a bill either as a bolder for value 
an agent for collection, and when the bank receives a bdl or. cheque 

agentl^of collection, the bank leading as the agent, of the cuslomefr 
there being a fiduciary relationship ^ trust i$ consiituted .”, , < '< 


Section 81—Transfer to one for consideration paid by another 
This section enacts,Jbe^ law relating to'what are called‘BENAMl 
transactions,’ and IS an imporlaot section i . ' ‘ ' 


Essentials for, the application of Section 82 


t In order that a resulting trdst may occur Under section 82, the follow 
ing essentials shall be present: 

(1) The consideration must have been paid by one party^ and the^ 

transferjeffecied JO the name of another; apfl jonzvoji ^ ,, 

(2) It should appear that the person payingnthd'■consideration did 

not intend that the beneficial interest be transferred to the oominal tran 
feree, , . ,.-- 


/" }f>iTloi7r/ 


r -■,.Or u t'» ’I e 


] 1 a ' ■ 


I Rani *, 


, ' ’ ‘f U tr iJ.1 liv ,> r k 

94 Richard ,Ta>t<?r ,v, RsjabJof ParlekliBedJ*'I L.R 32.' Mad ‘ 443, RbJ ' 

Dwsrlanath Sln^h A<l R 194S Oudb !.|9J (207) ' < ‘ ^ 

95 In re F-ziJbfwi Mills UdwAI R H&6‘Bom 296 ' ' > 1 ' ' , , t ' ’ “ 

*'•= Nartan Rantv JlimioiantRam, AlR^''l930NaB'‘273’ ‘ ’ ( 't 

fSte an arlKle * Baokcraod Customer**!)^ Mongia.'Xaw'Re^ew. Nov.l956. 
P Jl 

Valaja Ccvmda Saravanahavsnantlia v The F«f>ian ^e Bank of In dia-aod . 
in Liquidation A 1 R 1958 Bom 100 (The Bank of India Ltd v The Offloa* 
Liquidator, A LR l9*0JJpiiv3IJ waa'^etraled) ‘ ' '' ' ‘ 

{■5 tv. i*-/I ^ ' 
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Presumption that the payer of consideration is the real owner. —What¬ 
ever the _wordings,of the seclion, there is a presumption that he who pays 
the consideration for a transfer intends to retain the ownership. In ThuJasi 
Ammal v. Official Receiver, Coimbatore®^ it has been said, that this section 
means that if nothing more is shown than that the plaintiff paid the’ cotl- 
sideration, there is resulting trust in his favour. It is presumed in law, that 
the person who pays the consideration does not intend to transfer the bene¬ 
ficial ownership to the ostensible transferee. From whom did the conside¬ 
ration proceed is the lest for determining the ownership of a property. 
The principle underlying this section, as in the case of many others in this 
chapter, is the doctrine of intention. It is the belief of the.courts of equity 
that a nominal owner v/ill not do so unconscionable as 4o claim' the' bene¬ 
ficial ownership against the person who has paid the consideration. 

, ;• f 

Section 82, at its best, raises a presumption, which is rebuttable by' 
the nominal transferee. If the intention to make a gift is indicated front 

the surrounding circumstances, then there will not occur a resulting trust. " 

’ ' <1 

BENAMI TRANSACTIONS 

“Benimj” literally means,,“without name”. It is a Persian word' 
and indicates ' a transaction without the, real transferee’s name being 
nientidned’in the deed of conveyance. The person in whose name the tran¬ 
saction is effected is called benami'dar. The Indian law recognises benamJ 
transfers,"although this is, fraught with danger, for the .owners may'make' 
pil''ch'aks-etc, in the name of their proxies with a view'to conceal -the pro¬ 
perty or avoid their creditors qr.escape the burden of .taxes. The recogni¬ 
tion of such transfers cannot be justified except on the ground‘ that there 
is a wide spread practice to enter into such transactions among the Hindus . 
and Mohemmadans. Benami transactions' may be in the form of purchases, 
mortgages, leases etc. , , - - ' 

Benami Transactions and Resulting Trusts , 

The effect of a benami transaction is that a resulting trust .arises in 
favour of the person who has paid the consideration for the transfer. ^ The 
person whose name appears in the conveyance deed as a transferee is called 
benami-holder. He is nothing but a resulting trustee qua the real owner. 

A benamidar holds the property for the benefit of the real owner., He 
represents the real owner to the world and any proceedings by or against 
the benamidar bind the real owner. But the'analogy between a'benami- 
holder and a resulting trustee cannot be extended to a greater length. A 
benami-holder does not hold the office of a trustee and he is not bound to 
administer the trust. A benami-holder will not be liable if he does not 
protect the property standing in his name. A benami-holder has merely an 
ostensible title to the property standing in the title-deeds in his name, other¬ 
wise the property does not vest in him, but is vested in the real owner.^ 


99, Thulasi Ammal V. Official Receiver Coimbatore, A.I.R'. i934 Mad, ,671. See also 
... Fung Ping Shan v. Tdnash'un, A.I.R. 1917 P.C. 152, and Mst, Gogi v. Chiragh Ali, 
(1950)52 P.L.R. 387. ' 

1. Pitchayya v. Rattama, A-I-R. 1929 Mad. 268. 
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Rights of a Transferee from a Benami holder —The general rule u 
that no one can transfer a better title than he himself has in the property 
A benam: holder has strictly speaking no beneficial interest m the property, 
yet he may transfer a better title upon a transferee in the circumstances 
stated in section 41 of the Transfer of Property Act, 1882, which runs as 
underi 


"Where, with the consent, express or implied, of a person interested 
m immovable property, a person is the ostensible owner of such property 
and transfers the same for consideration, the transfer shall not be voidable 
on the ground that the transferor was not authorised to make it, provided 
that the transferee after taking reasonable care to ascertain that the trans¬ 
feror had power to make the transfer has acted in good faith ’’ 


a *f3°sferee for value, who has purchased the property bona 

an,,!, .Uenquiry from the vendor will generally be protected 
flnAtiiA person who claims to be the real owner, but who had allowed 
not ° ostensible owner Benami transactions are 

not thus without risk as far the real owner is concerned 


Ih, burden of proving that the person staled to be 

rral ownij r”. <l«<* of conveyance is only a benami-holdcr and not the 

ewdenM to 'i*' Ibe fact • The quanlam of 

m o accoio? h?rvery little for the courts lake 
must!how?Jer'b= rim t “ 

SaScTer of fh, evidence to prove the benami 

evrd^nce ata?v r‘?“£'".'?"“'^'’'“'"”^^^ and not direct The 
luit IS filed hv^hr w^*^* convincing However, where a 

■pliinnl't'o^ ?,;,f.‘“rpV„SS‘y f 


. Tests of a Benaml-Transaction 
tne courts take into consideration for 
transfer are. 


—Some of the important factors which 
determining the benami nature of a 


(1) Source of consideration 

(2) Position of the parties 

(3) Possession of the property 

(4) Enjoyment of profits 

(5) Custody of title deeds 

(6) Subsequent conduct 
0) Motive 


Z. 

3 


A Pappsyamma r Rama Raju, A.I R 
Ramdee, A1R. 1931 P C. 175 


1962 Orisia <3 aed 


Mst Bibov Sarapuran Singh, AI R 
(leading ca»e), A I R 1962 Punjab Its 


1936 Lab 222, Parbati 


Maamobaadait W 
V Finn 1*1 R*» 
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In deciding the benarai nature of a transaction, the most important 
piece of evidence is the source of money.* But this is not the only criterion. 
Factors like the position of the parties, their relation to one another, the 
motive which could govern their actions and subsequent conduct, including 
their dealings with or the enjoyment of the contested property have to be 
taken into consideration. After all it becomes a question of probabilities 
and inferences from the evidence. The Indian Law does not statutorily 
prohibit a benami transaction, but following the principles of equity and 
general law, a transaction svhich is contrary to the public policy, or pro¬ 
visions of any law, or is meant to defraud the creditors or the taxing bodies 
or defeat the claims of an innocent transferee for value without notice from 
the benamidar, would not be upheld by the courts. 

Benami-purchases at Court-sales 

Section 82 saves in particular the sales held under : (1) Section 66 
of the Civil Procedure Code and (2) Section 36 of the Bengal Land Revenue 
Sales Act (XI of 1859). The object of these provisions is to discourage 
benami purchases at Court-sales. The scope of section 66 Civil Procedure 
Code has been stated in a Full Bench case of Andhra Pradesh High Court, 
Chilka Marti Kotaiah v. Addanki Venkata Subbaiah® as under : 

“Although section 82 gives statutory recognition to benami transac¬ 
tions, i. e., putting the property in false names, but section 66 Civil Proce¬ 
dure Code bars a suit by a plaintiff founded on the averments that the 
(defendant) auction purchaser in a court sale who has been giveff a certifi¬ 
cate of purchase was not the real owner, but only a benamidar for the 
plaintiff.” 

A suit against the auction purchaser would only lie if it is saved by 
sub-section (2) of sectian 56. In this case the plaintiff had brought a suit 
on the allegation that the certified purchaser was an agent of the plaintiff 
and had purchased the property with the money advanced by the plaintiff. 

It was held that the suit was barred by section 66 sub-clause (1) and 
mot saved fay sub-clause (2). 

In Bishen Dyal v. Kesho Prasad,® Privy Council, affirming the decision 
of the Allahabad High Court,’ dismissed the claim of a plaintiff to a share of 
certain properties purchased by the defendant in a court sale benami on 
behalf of the plaintiff. K. Venkoba Rao after reviewing the entire case 
law on the application of section 66 C. P. C. has stated the scope of the 
section as under : 


Kadarnath Masanl v. Prablad Rai 1960 S.C. 213. 

5. A..I.R 196Z Andhra Pradesh 49. (Leading case) 

6. A.l.R. 1940 P.C. 202. 

7. Bishan Dyal v. Kesho Parsad, A.t.R. 1937 All. 176. An illuminating discussion 
on the scope of Section 66 C.P.C- is found in this case. All the cases on the 
point have been reviewed. Some of them are: Kamurudin Sahib v. Noor 
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‘•(1) Section 66 must be construed strictly as it encroaches upon 
the rights of the true owner remembering that benami transactions are on'y 
being discouraged by the Legislature but arc not being made illegal 

(2) Where a true owner recovers possession or has'always'been m 

possession and be bases his relief in the suit (other than that of possession 
or confirmation of possession) upon a title obtained by the purcha'C, the 
proMsions of Section 66 have no application, i < i 

(3) The real owner, if he IS in possession, can always resist a <suit 

by the certificate auction purchaser as a plaintiff , , . ' 

(4) The real owner is entitled to maintain a sUit'Tor specific perfor 
mance of an agreement by the ostensible owner ^to transfer the property 
to him provided such an agreement is made after ibe abction“^purchase 

(5) Where the true owner has dispossessed the certificate holder and 

IS adversely in possession for over 12 years, he can maintain a sait for 
lecoyery of possession even against the certificate 'purchaser' bccausef 
bis claim w now based upon a different title and it is immaterial for him to 
allege or prove that he was the real owner at the date df the sale ”• * ' 

. ' , - , ' ' / / , I I, , 1/1 * 

Presumption of Advancement 


IS 3 presumplioJi of, Advancement which 
in th. ^ resulting trust arising frpm the purcha 

from voluntars g fls Where 
a conveyance .s obtained'.n the ni'me dr 'the wife Vr child of, 
&isirsh lawiW ih? /l ‘'’"'iiirration there is a presumption under 
Thfi f'“"”*<1 to be the beneficial trinsferee 

S rasefsvber??hr ™rrt°i = presumpllon arises m 

joiniiy us wile died m the life time of D Didevised all Hk oronertv in" 
favour of a youneer son The dev.<.... ,i, an ms property ju 

ground that Ihe other sun or ihedSled prop«ty »» 

|S'cr.b’l'SeTa^d“S‘’p7j;:'p.|J-^ 


Mihontiii Uimin Si'iib 
Subramsniam Atyar AIR 
t9nPC i: BnjNithDM 
I L.R 54M LJ 461s=A t R 
A 1 R 1951 Mad 943 


Subramaniain Pillai v 
» ^Mad 1156. Suraj flarain v Raiao Lai AIR 
'' ”'**'*" A I R 1921 All 185. Balram v Naktu 
1928 PC. 75 Suranaryan v Venkata Subha Rao 


*.iSeeUworBenam,Transaa.or« by K. Venkoba Rao. 1961 tdn.: p 185,186 
r AljoaecKesavaoPamaD.bhanvSaAuNaryar. AIR 95SKer3M 

9 <178g)2W&T 833 ‘ W5 Kcr 368 
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, (There is,, consensus of judicial opinion that the ■ presumption of 
advancement would not be raised in India where the nominal. owner is the 
child or Ihc wife of the real owner. The obvious reason is,the widespread 
practice' of purchasing'property in the name of the wife or children in 
India.^'’ The earliest pronouncement on the point is found in Gopeekristo 
y. Gangaparsfld^^ In this,case, R purchased some property, jn the name 
of his minbr 'son Ganpaprasad Afterwards another , son 'Gopeekristo was 
born to'him. R'dicd leaving a will whereby he bequeathed^all his property 
to his two sons in equal shares. Gangaparsa'd'claimed the' entire property 
on the ground that the purchase in his, name was made for,' his advancement 
of life and was not benami. It was, held by the .Judicfal Committee,,that , 
there was'no presumption of advancement in ,India, fathep’ihere was presuna- 
ption of benami in the circumstances of the' ca>e.‘ ' In Gufan V. Ram'*^ , 
their Lordships of the Privy Council again observed that the doctrine of ^ 
presumpt'on of advancement cannot be applied in India where different 
conditions attach to family life and where the s6cial'fe1a'{ibnships'are"of''an‘'‘ 
essentially different character; It was held''that whefe'aHiiidu'ha's'dep'osi- 
ted money in a Bank in the joint names of himself and his wife and on the 
terms that it is payable to either or survivor does not'bn his death'con- 
stitute a gift by-him to his wife. In Satyadeo Prasad . Vr Snit Ghander Joti • 
Debij^^ on review.of entire case law, it has.beeni'obse'rved': ' i' '<•''< >< 

r> . ‘‘The onus to prove a'transaction to'be a benami one is‘oti’ the person'' ’ 
who alleges'the same tobe benami. Theapparentstate of affairs ihust be taken 
to be real state of affairs unless contrary is proved. If the' piirCbase is made > 
in the name of the wife or sons, the presumption of Hindu-lawds in' favour 
of its being a benami purchase and the burden of proof lies on the party 
m whose ^name \it., was purchased to, prove that it was solely entitled to the 
legal and beneficial, inlerest ^in such .purchased estate'-..u.-Kurther, the 
exception in English law by'w,ay of advancement in favour ofwife, or child 
does not apply ^in;jlndia, but, the relationship is a circumstance which is 
taken into, consideration fn India in determining iwhether the transaction 
is benami orpot, ajid;,,tt>e t-criterjon in .theseicases is to consider; from what ’ > 
source the money .comes with,which the. money, is paid.r dn such a- case 
the^onus is mot-pn,.the- plaintiff (to prove, that the intehtidn was not to i 
acquire.the-propenties for the bepefit,of the wife;in . whose- 1 name, they are 
acquired,.'rathe'r,7they"clearly'indicate that, unless there is evidencefo s_how 
the intehtidn o'f the acquirer to'acquire the properties for the benefit of the 
wife, the acquisitions in the name of the wife are for the- benefit--of the 
acquirer.” ^„ , 

,, - 1 ( - , i 'a [ ^ T V c; 1 lOf ■ r . ^ 

Presump^tion of advancement in,case of Gift, , ,, . r. , 

f .. ..1 ■ ' 

But where an intention to make.a gift to the transferee can . be estab- , 
lished of infeffed from ,,circumstances, section .82 would not be attracted. 

_ I _ ' , .( ' ’ ■' 

10. Kedarnath Motani V. Prahlad Rai.'A.I.Rv 1960,S.C 213. V ' 

U. ,(t854|^6M,,l.A,,53.^ .. c, - r. ' 'i ! 

12. (1928) 4S C.L.J 119 (P.C.)=A.1.R. 1928 P.’C'i 172;'on the same point are'Shambhu 
Nath V. I^ushkar.Nath, A.I.R. 1945 P.G. 10. (on appeal.'from. A.I R.' 1943 Lah. 321) "t 

13. ^A'i R. 1966 Patna 110 
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Thus, where A makes a gift of certain land to his wife B, it would be held 
that she takes the beneficial interest in the land for it may rightly be inferred 
fiom the relationship that the transferor intended to make a gift m favour 
of the wife “ 

U would be incorrect to say that the principle of advancement would 
rever be attracted m India, especially in face of the illustration (d) to 
section 8 1 There are also a number of reported cases, where parties were 
cither Anglo Indians of Europeans, that the doctrine was held applicable 
rn the groi nd that such persons generally follow the rule of English law “ 
La G Begum v M Gaziaddin, it was held that in the erstwhile slate of 
Hyderabad there is a practice of making gifts to wife and child by way of 
advancement in life 

Section 83~ResuIting trust where a trust is incapable of execution 
or executed without exhausting trust property 


This section is based on the presumed intention of the settlor of 
certain property on trust It lays down that where property is transferred 
to a person on trust and the trust wholly or partially fails or the purpose 
of the trust is completed w ithout exhausting the entire property, a resufimg 
trust would arise in favour of the transferor The illustrations appended 
to section 83 best explain the scope of this section Where the settlor dies, 
a resulting trust will arise in favour of the residuary legatee or devisee or 
ais intestate successor 


In Sheo Pershad Misir v Karim Bux” where no viOkaf was found 
to have been created, it was held that the fproperty must bo back to the 
Where, purpose of trust fails or trust other 

wise comes to an end, resulting trust would arise in respect of the remain 

favour of the cootnbutors A resulting trust would arise 
where It IS apparent from the instrument of trust that a residue would 
uncertainty, although eventually a 
residue is actually left over afier execution of the declared trust» Where 
Government for a specific purpose for 
building a female hospital, it is not an outright gift and if the purpose of 


16 


U Sec iliustiatioa Id) to iectioa 81 

E H C L.c„n » J»l» u»a 

f/? Sarson V Mri Mabe! Sargoo 

AIR t93S Mag 337 (Aoglo Indians) 

ac^cl,.i.,ppl,c»t,onofeai.iuWes„en,lralcwh,ch,.Uid down In Iht Trn.u 
Sheo Pershad Misir v Kanm Boa A I R IV35 All 458 

Pa-.iS«nn,l, Got, ndjrn,Ola (Gift for ho.p„.l ^,r ,550 Andh Pr, 60<, nod 

Lahshmananv Ramasarny. A J R J»39 Xfad 64t 

H«5?rOMo7°°” S''Wn..f Al, M„,«. 11-R 
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the gift fails, the donor is entitled to the refund of the amount. Govern¬ 
ment is under the same obligation as a private citizen when soliciting and 
obtaining donations for public purposes"®. 

Section 84—Transfer for illegal purpose 

This section speaks of a case where a transfer has been effected for 
an unlawful purpose and the transferor claims that he nevertheless remains 
the beneficial owner of the property. The following factors shall have to 
be established by the plaintiff to claim property from the defendant under 
this section : 

(i) That the plaintiff transferred property to the defendant for an 
illegal purpose; and 

(ii) That the defendant is in possession of the property transferred; 
and 

(iii) That the illegal purpose has not been carried out, 

Or 

That the transferor is not as guilty as the transferee, 

Or 

That the effect of the transferee to retain the property would be to 
defeat the provisions of any law. 

Thus, this section constitutes an exception to the doctrine embodied 
in the maxim: in pari delicto potior est condition possidentis?''- The object of 
the Legislature in enacting this section appears to be to resolve the conflict 
between the interest of public policy and unjust enrichment and is inclined 
to prevent undue enrichment. 

The following cases will help to understand the scope of this section; 

Section 84 would apply only when the transaction is void, illegal or 
incapable of being carried out. It will also apply where the fraudulent pur¬ 
pose has not been carried out.®" But where the fraud has been accomplished 
or substantially accomplished the transferor cannot claim the refund of the 
amount or assistance of the court in any other manner®®- In Immani Appa 
Rao V. Ramlinga Murthi,®^ the Supreme Court held that where both trans¬ 
feror and transferee were eqaully guilty of fraud and thereby the creditors 
of the transferor were successfully defrauded, the transferee would not be 


20. State of U.P. V. Sham Sunder, A.I.R 1961, All. 841. 

21 The maxim, only protects a party in actual possession of an advantage, it cannot 
be the foundation of an enforceable fight Krishna Rao v. Kodandraraa A.I R. 
1960 Andh. Pra. 190. Compare S-65 of the Contract Act with section 84 of the 
Trusts Act. 

22. Prabhu Mai v. Babu Ram, A.I.R, 1926 Lah. 159. Raunaq Ah v- Syed Nazir 
Hussain & others, A.I.R. 1924 Oudb. 321. 

23. Bai Devraani v. Ravi Shanker, A.I.R. 1929 Bom. 147 (151); Suryamal v. Dwarka 
Parsad, A.I.R. 1929 Pat. 127; Raja Gopalachar v. Sundaram, A.I.R. 1918 Mad. 148; 
Tirupathi v. Lakshmana, A.I.R. 1953 Mad. 545 (547) 

24. A.I.R. 1962 S.C. 370 
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aided by the court to recover the property from the transferor Again 
v.hcre the plamuff and the defendant entered into a partnership prior to the 
excise bid, whereby the plaintiff was to supply funds to the defendant and 
the defendant was to carry on the business and the business was accor 
dingly earned out, the plaintiff’s smi for dissolution of the firm and readi 
tion of accounts was dismissed on the ground that It lay outside the ambit 
of section 84 ” 

Where A paid certain amount m advance to B, under an agreement 
that B would transfer a service mam when enfranchised, which transfer 
was forbidden by law, and hence the agreement was void, the plaintiff 
could claim refund of the amount paid by him 

The subscribers to a kuricbit fund (which was held to be illegal 
lottery within the meaning of section 294 A of the Indian Penal Code) 
bemg not equally guilty with the promoters couli claim refund of the 
amounts subscribed by them *’ 

Trustee exmafefieo 


_ ^ American law it appears that the Resulting trastee under 

Section 84 will be called trustee cxmalcQco Corpus Juris Szeudutn 
defines such a trustee as under 


. .A trustee exmalefico is a person who, being guilty of wrongful or 
rrauduleat conduct IS held by equity to the duty and liability of a tfusltc 
in relation to the subject matter, to prevent him from profiting by his own 
wrong * 


Section SS^Bequest for Illegal purpose or a bequest of which 
revocation is prevented by coercion 


tftif 3long with section 4 of the Trusts Act, 

1 ,^ ^ unlawful purpose j$ void under section 4 Section 85 

transferred to a trustee for an 
agrees with the testator 
unlawfil purpose, the trust shall be held to be 
iS transferee (legatee) would be deemed as a constructive inis 

tee for the testator or his legal representative 

ft, revocation ot the 
or rh, re , ''salcc must hold the property for the 

ocDCfit Of toe testator s legal representatives 

hrhed '*.'">,"3' "te illepal purpose 15 aecomp- 

hshed or is even accomplished snbslumially though not in its entirety. In 


25 Channyav Jamkamraa A lr 1944 Nfad 415 
2 S AU,ys,usl,hak,reR.u, OummuJo s„,.,l At R ,925 M.C 885 
27 SohaAyyar V ICtiihna Amr. tp B 1-59 Mid 562. 

27 (a)Corpus 3um Secondum. Vo) 89, p 7|fi 



The Law Review 


387 


Chpnaya v. Jaaikammar® several persons entered into contract under 
which each was to advance a certain sum of money to one of them to bid 
at abkari auction, and as consideration for the money paid by them, they 
were to share in the business which that person was to bid for. There was 
profit in the business. A partner sued for the dissolution of partnership 
and accounts. It was held that the partnership was illegal ab initio and as 
such the plaintiffs could not recover money advanced to defendant. 

Section 86—Transfer in pursuance of rescindable contract etc. 

Section 86 lays down that a constructive trust will arise in the iollow- 
ing circumstances : 

(a) where the property is transferred under a rescindable contract 
and the contract is rescinded; and 

(b) Where there is a voidable contract, i. e., contract induced by 
fraud, mistake etc. 

The principle underlying this feelioii is the general rule of Equity, 
that a constructive trust would be impcsed on a party who has obtained 
property by fraud, mistake, coercion cr undue influence etc. 

The essentials for the application of this section are— 

(i) There must be a transfer of property under a contract; and 

(ii) The contract must be liable to be rescinded or induced by fraud 
or mistake, and 

(iii) The transferee has the notice that the contract is to be rescinded 
or avoided on the ground of voidability. 

What is rescission ? The relief of rescission is exactly the opposite 
of specific performance. It is one of the modes in which a contract maybe 
discharged. Under the Contract Act parties get a right to rescind if the 
case falls under any of the Sections 19, 39, 53, 55, 67, 158 or in any other 
case when the contract is voidable. A contract is terminable, when an 
express power is reserved under the contract, or on the happening of certain 
event, e.g., when money is not paid in time, or if the vendor cannot make 
a good title, or if the contract is subject to the approval of a certain person 
and that approval is not given. Sections 27 to 30 of the Specific Relief 
Act, 1963 (corresponding to sections 35 to 38 of the Specific Relief Act, 
1877, since repealed), contain the law relating to the rescission of a contract. 
The basis of the law under this section has been stated in Rameshwar Samp 
V. SuraJ'mal Shyam Sunder and another,'^ as under : 

■ “Equity protects a person who has been defrauded and, therefore, 
declares that if the' amount paid by _ him can be traced in the hands 
of the person who has’ received' it, the receiver is charged with a 


28. A.I.R 1944 Mad. 415, 

29. A.I R, 1955 All. 676. 
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trust for the benefit of the person defrauded The Jurisdiction is based 
on Fraud which must be prosed by clear evidence Three things give way 
m the court of Chancery—Fraud, mistake and accident The person 
defrauded can not only claim restitution from the person who has defrau 
ded him but also follow the property into the hands of a transferee without 
consideration or transferee with consideration with notice of the fraud ” 


In RameshKtir Sarup V Surajmal Shyam Sunder, A, posing him 
self to be the supplier of various goods, sent bogus railway receipts to 
his customers without supplying any goods thereunder As against the 
railway receipts, A, drew hund cs and his customers B, C, and D paid the 
amount of the bundles through banks The amounts were credited to the 
account of A with the Bank in case of B and C’s credits, there was no 
withdrawal by A, with the result that the amount at A’s credit was larger 
than the claim of B and C In the case of D, however, A withdrew certain 
amounts after D’s amount was credited and so the amount m the account 
was less than D s claim A was declared insolvent and B, C and D applied 
under Section 4, Provincial Insolvency Act, claiming the amounts as their 
own It was held, “that section 86 applied to the case and the money that 
was transferred by the claimants to the account of the insolvent under a 
contract induced by fraud which was liable to be rescinded, was liable to be 
trMted as trust money m the hands of the bank and not money over which 
the insolvents would have disposing power for their own benefit "Further 
“pplicd and it was held, ‘'ihat the money paid by B and C was 

Identifiable Md traceable and severable from the rest of the amount and as 

such B and C were entitled to the same As for D, he was held to have 
charge on the balance available, under section 66 " 

sections 19 and 19(A) of the Con 
a transferee in possession under a voidable transfer becomes 
deWr wwt, receipt of the notice of rescission and shall 

cS=m^acmaTpaU°^ 

Section 87-Debtor becomes creditor’s representative 

olaced '*"' ?'«'<>" IS that equity will not permit a person 

fcsftha, hi ,7 ? a” “nfidence reposed m him even in 

hanfens m Thus, where a debtor 

reoresEMarnEEir ihr E 5“, “r Mherwisibecomes the lepa 

[h? deb EaEaWe^hv h m ** 

toarv Th7run « E creditor shall be the bene 

reSSeniMivr “f '>>' e«cntor or legal 

representative shall be kept apart from the capacity of the debtor 

as an elErnmEEiEHr'.!," ^ ,*‘’"’"'«trator General a debtor was appointed 
as an executor under the will of a creditor It was h«“!d that he bwomes 

fn t ^ *0 invest the money 


30. MannlappaRao.v ndmiauttaior General AIR 155S Andh Prt 252 |t«) 
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Section 88—Advantage gained fay a fiduciary 

(This is the most important section in the Trusts Act, and is of 
common application. The large number of illustrations appended to this 
section are very helpful in understanding the scope of the section, and 
must therefore be carefully read.) 

PrincipleSsclion 88 is based on the well-known principle of justice, 
equity and good conscience that a person who stands in a fiduciary position 
to another cannot take advantage of his position in derogation to the rights 
of another, and if he does so, the advantage so gained enures for the bene¬ 
fit of that other person subject to the equities in favour of the former. 

In order to attract the application of this section as well as section 
90 of the Trusts Act, it is not at all necessary to establish fraud, misrepre¬ 
sentation or undue influence by the defendant. 1 his section is meant to 
protect the sanctity of FIDUCIARY relationship. . The essentials for the 
application of section 88 are : 

(1) Fiduciary relationship between the plaintiir and the defendant; 

and 

(2) that the defendant gained advantage ; and 

(3) that the advantage was gained by the defandant by availing him¬ 
self of the fiduciary relationship ; and 

f4) that the advantage gained was derogatory to the interests of the 
plaintiff. 

Where afore-said factors are established, the defendant would be 
deemed a constructive trustee for the advantage of the plaintiff. Section 
88 enacts the equitable principle that a person who abuses the fiduciary 
position and gains advantage thereby to the prejudice of the beneficiary, 
shall restore the advantage to the beneficiary. In other words, where a 
person is bound to protect the interest of another person, according to the 
general sense of the society and he gains any advantage derogatory to the 
interest of the protege, he will be held to be a constructive trustee for the 
protege. 

Fiduciary Character defined 

“When two persons stand in such a relation that while it continues, 
confidence is necessarily reposed by one and the influence which naturally 
grows out of that confidence, enables the other in whom the confidence is 
reposed to exert influence or dominion over the confiding party to his own 
benefit and advantage at the expense of the person trusting him, the relation 
existing between them is of a “fiduciary} character”; and it means and 
includes various kinds of relations in which one holds the position of 
influence and dominion over the other. Relations existing between a 
parent and child, guardian and ward, husband and wife, doctor and patient, 
principal and agent, lawyer and client, trustee and beneficiary, spiritual 
adviser and disciple etc , are of fiduciary character.”®* 


3t. See LaW of Tiusts by O.P. Aggarwata, 1961 Edn , p 650. 
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In Re Coombar,^^ Moulton J observed that fiduciary relationships 
arc of many types, they extend from the relation of myself to an errand boy 
who IS bound to bring me back my change, upto the most intimate and 
toafldential relations which can possibly exist between one party and 
another, where one is wholly lo the hands of tbs other because of infinite 

trust \n bvia" Fiduaaty duty may arise not only from trust but also ex 

iege and ex conventione The duty is that the person subject to U, must 
not become nuclor in reni suam U applied to tutors and curators in cwii 
law U applies also to judicial factors appointed by the Courts and to 
partners and agents under a contract of agency and to trustees under a 
sLtUement or under a will This, however, does not exhaust the list 

In the following cases, there will be fiduciary relationship — 

Trustee and beneficiary,” Executor and legatee,a partner and 
copartners,®* Agent and Principal,**, Director of a company and the 
company,” Promoters of a company and the intending purchasers of the 
shares. Legal adviser and the client,” Guardian and ward,'* Administrator 
and the legatees, Parent and the child. Husband and wife, Medical adviser 
and patient and mortgagee and mortgagor 

In the foUowtag cases there wilt not be fiduciary relationship — 

' Coheirs and co owners,” Co sharers id land,” Banker and cus 
tome\ Wdow and reversioners. A liquidator and the creditors and the 
subscribers to the compao) in liquidation 

Poetnne of constructive fraud 

, S 88 embodies the equitable doctrine of constructive fraud Con¬ 
structive fraud IS a creation of codits cxercisiog equity junsdicuon. direc¬ 
ted against conduct which might be free from moral turpitude or actual 
evil design but which might cause injury lua confideniiai relationship 
of the public interest.”*’ . , , 


n tJSjj) I Cb 72J 

J3 Section illusirslion (b) ind (c) > - 
M Ibid illustration (ai ' , 

}5 Ibid illustration (d) (e) (f). ' 

36 ibid illustration (g 1 ‘ ' ' ' ’ 

37 India S iR Lid v Estate of v Ratoajio^ain AIB I9}3 Mad 694 

JS Nagendrabala V Dinaoatb, (Pleader and client case) A fit 1924 PC’34 

39 Section 88. lilustration ib) 

40 KhatoonBiv Abdul Wahab. A I R 1939 Mad 313, Abdiil Samad Kban v Bibl 
Jan AIR 1925 Mad 1149 

41 HariDdranath V Harindra Nalh, A IR (938 Cal 500 

42 SellicWapsbarev PierceLeslie AIR i960 Mad 410 (Secretary 0 ! Conipaoy 
buying estate of Company after oegotiaiins wiih ahareboJderj of cofflpsoy 
Hdudary rebtiooship estabhjhed, (Read ibe authority 10 orUioal) 
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Illustrative Cases 


Partnership 

In Ahmed Musa t’. Hakim Ebrahim,*^ Privy Council held that where 
after the dissolution of a partnership by the retirement of a partner, the 
other partners continued the business of the firm using its assets for that 
purpose, and on the dissolution of the firm one of the partners retained 
assets of the firm in his hands without any settlement of accounts and 
applied them in continuing the business for his own benefit, he may be’ 
ordered to account for these assets with interest thereon and this apart from 
fraud or misconduct in the nature of fraud. Section 88 is attracted in the 
case of claims by one partner against another and such trust may arise 
either from actual fraud (as indicated in sections 89 and 90) or from cons¬ 
tructive fraud, referred to in sections 91 to 93, as also from same equitable 
principle independent of the existence of any fraud as indicated in sections 
94 of the Trusts Act.^‘ The first part of section 88, contemplates that the 
pecuniary advantage to be gained by a partner or other person in a fiduciary 
capacity must be in dealings with some third party and the words, by" 
availing himself of his character, clearly imply that at the time when the 
transaction takes place which results in pecuniary advantage, the partner 
must be purporting to deal with third party as a partner acting on behalf 
of the partnership and also that the third party must be under the impres¬ 
sion that he is dealing as such.*® Renewal of lease by one partner does not 
necessarily enure for the benefit of all the partners. Under the English 
law of Trusts there is a presumption of fact as distinguished from presump¬ 
tion of law that the renewal of lease enures for the benefit of all the part¬ 
ners The Indian Legislature has substantially adopted the English law, 
while enacting the rules in sections 88 and 90 of the Trusts Act.*® 

In the leading case, Gnpinarain v. Kunj Behari Lal,^’’ section 88 was 
applied to the case of a trustee. Kunj-Behari Lai was the vice-president of 
a Board of Trustees. There was an auction sale in execution of a simple 
money decree in favour of the trustees, in which a mortgage bond comp¬ 
rising inter alia a village of which two-thirds formed trust-property was 
auctioned Kunj-Behari Lai in his capacity of the vice-president, advised 
the Board to purchase the bond. On the failure of the trustees to purchase 
the bond, Kunj Behari Lai purchased the bond ai a very low price, Kunj 
Behari Lai was held to be a constructive trustee of the bond for the benefit 
of the trust. 

There is .a fiduciary relationship between the surviving partners and 
the former partner or his representatives and the surviving partners shall 
hold any benefit gained fnr the benefit of the former partners. Section 37 
of the Partnership Act is to the same effect.*® 


43 A.LR. 1951 P.C. 116. 

44 Parvudyal v. Ramkuraar, A.I.R. 1956 Cal. 41. 

45 Dev Sharma v. Laxami Naryan, A.I.R. 1956 Punj. 49 

46 G.C. Chetty v. C.S. Chatty, A.I.R. 1959 SC 190. (A.I R. 1949 Mad- 860 
reversed). 

47 G'loi Narain v. Kunjbeharilal I.UR. 34 All 306 . 

48 Ramnaryan v. Kanshi Nath, A.I.R. 1954 Pat S3. 
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Agent 


Where an agent receives benefit adverse to the interest of the princi' 
pal, be bolds that interest for the advantage of the principal” The basic 
principle on which this section is based is that equity would not allow any 
person to keep any undue advantage gained 31 the cost of a person who has 
rcpocf^d confidence m the defendant This is called the doctrine cj wnjtwt 
enrichment against which the Chancellors gave relief to the aggrieved 
party 


To sum up. It IS always a question of fact, whether a certain relation 
ship between the parties is fiduciary or not A constructive trust would 
arise where a person holding fiduciary capacity gams any personal advantage 
or acquires pecuniary benefit derogatory to the interest of his prottge by 
availing himself of such position A constructive beneficiaTy can follow 
the trust properly to which he IS entitled in its original or converted form 
as long as it is traccahle into the hands of the constructive trusicc as well as 
any transferee from him without consideration or with notice of the 
beneficiary’s right 

Section 89—Advantage gained by exercise of undue influence 

This'section IS based on the equitable doctrine of undue influence 
Itiscomplimentary to section 19(A) of the Contract Act and gives rehef 
irrespective of fraud or misrepresentation Courts of Equity or Law base 
never set aside transact ons on the ground of the folly, imprudence or ^ant 
of foresight on the part of a party It would obviously be to encourage 
folly, recklessness, exiravaganeeandviceifthe persons could avoid tran 

tactions which they foolishly entered inio On the other hand to protect 
people from being forced, tricked or misled in any way by others into part¬ 
ing with their property is one of the most legitmiate objects of all laws and 

equitable doctrme of “undue influence’'has grown out and developed by 

the n^ssity of grappling with insidious forms of spiritual tyranny and with 
the infimlff \arielie< rtf IrntTrl ^ ^ 


To prove undue influence it must be esublishcd that a person was . 

(a) in 3 position to dominate the wil! of the other party, ani 

(b) that he used that position to obtain unfair advantage for him 


There is a statutory presumption that a 
dominate the will of the other party_ 


person IS in 


a 


position to 


( 3 ) where he hoHi 3 resl or apparent authority over the other, or 
(b) where he stands in a fiduciary relation to the other, or 


(c) where he contracts with a 
porarily or permanently affected by 
bodily distress 


person whose mental capacity is tern 
reason of age, illness or mental or 


49 Neihe Wapiharc v pierc< Uilic & 0», A1 R. J9C0 Mad 410, tLeadiD* ca»e> 
Ramaiamy Cbetty y Karuppaa Cbeuy, AIR 1916 Mad 1133 
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It IS not only special relations arising from certain situations, 
such as, parent and child or guardian and ward, that are jealously guarded 
by the courts, on the other hand, the equity courts give relief in all cases and 
in variety of relations in which dominion may be exercised by one person 
over another. 


Gainer other than influencer 

The person gaining advantage need not be the influencer himself 
Any person gaining advantage as a result of the exercise of undue influence 
on the transferor by a third person will also be the constructive trustee y/s a 
v/s the transferor, where he is a transferee without consideration. But 
where the transferee has paid the consideration under a contract and had 
no notice of the fiduciary relationship between the parties, the transferee 
will not be a constructive trustee and will be able to retain the benefit. A 
transferee with consideration but with notice of the exercise of undue influ¬ 
ence—which includes knowledge of the fiduciary relationship between the 
influencer and the influenced-will be a constructive trustee and will not be 
able to retain the benefit gained. Since the transferee is deemed to be cons¬ 
tructive trustee, the transferor can follow the property or benefit into the 
hands of the transferees from the transferee subject to the provisions of 
sections 63 and 64 of the Trusts Act. Section 96 also protects the rights of 
transferees in good faith for consideration. 

Illustrative cases 


In Espey v. Lake,^^ a young lady who had just come of age stood 
surety for her step-father Speakman v/ho owed money to Lake on the basis 
of promissory note. She lived with her mother and step-father from her 
infancy. Since the young lady had not received any consideration for the 
note, her liability as surety was set aside. 

In Archer v. Hudson ,the parties who stood in fiduciary ^relationship 
were uncle and niece. The uncle over-drew the account at his 'bankers and 
the niece stood a voluntary security for the debt. The Bank knew the 
relationship of the two parties. The niece was held not liable for the debt. 
In this case the third party was merely aware of the confidential relation 
between the parties and had no knowledge of the exercise of the undue 
influence. 

In Lankashire v. Blaclc,^^ a married daughter living with her husband 
and away from her mother had at the mother’s request entered into tran¬ 
sactions with the mother’s creditors with a view to help her. The daughter 
was held not bound by the transaction. 


50 ,(1852) 10 Hare, 260; 90 R.R. 362. 

51. (1844-46) 7 Beav. S5i; 64 R.R. 152. 

52. (.1934) I K.B. 380. 
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MaHland v frving A and B consented to postpone the paymee' 
of £5,000, due to them from C in consideration of C procuring and 
giving them the plaintiff’s guarantee for that sum, and C at the same 
time informed A and B that the plaintiff was hts niece and was possess 
*^c**ded with him for sometime, 
that he had been her guardian and that she had been ol age for about a 
year and a half The guarantee was held unenforceable by the creditors 


Section 90.Advantage gained by qualified owner 

wv Section 90 is one of the most important sections m the Trusts Act 
section 88 applies to cases where parties stand in fiduciary rela 
o each other, this section applies only to cases where a qualified 
cost of the persons who are inter sted in the 
*i?® principle of section 85 has been extended to 
eaeee flr^ A tenant for life, CO owner and mort 

^ qualified owners The three illus 

S ?£ j respectively deal with the cases of tenant 

sSch mortgage These and the like relationships arc 

stances ^^ and interest m certain circum 

Qua the relationship is implicit in case of a qualified owner 

?h“r»f=«^ v"'* “> •'>' prope'ly The bi!« o! 

mike a profit ‘’“6'“ ”“* •>' P'™'»ell to 

toattracuhlKcl.oy' The following factors must be establishtd 

and defendant i< a qualihed owner m relation to the plaintiff, 

advantS’e ■n’darc^la^o/SThl rrghrolte^piL’l^a'nd'’^’ 

of hi5*posh?on lV's2?h' Whe'rVa'oSi''li availing himself 

any advantage under Ihe oircnm51an«s soeSriTlf" 

strnctive trustee for other persons .rn’iS M "'’ “ 

Tenant for life 


Illustration fa) to section 9 
renews the lease the renewed ies 
arc interested lo the old lease 


IS explicit Where a lenant-for'lifr 
enures for benefit of the persons who 


Co owner 


other CO owners *°Thus°where”''^° “ qualified owner qua the 

circumstances adumberated m secimn® oo" if' w* advantage in the 

constructive trustee for the property as a 

e ocneM of other co owners In the leading 


53 

54 


<1846) 15 Sim 437, 74 R.R 115 

T„v Co srs. piL h a 

gesa» Kalyana Sundaram AIR. 1957 Mad 472 
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case, Deonandan v. Janki Singh,*® their Lordships of the Privy Council held 
that a certain measure of candid dealing and good faith is necessary among 
co-sharers and so where a co-sharer commits default in payment of reve 
nue with the design of bringing the shares of others to sale and himself 
purchases the property at the revenue sale, he is bound to reconvey to his co¬ 
sharers their respective shares, on receipt of proportionate expenses 
properly incurred. 

The relationship of one co owner towards another is not strictly of 
a fiduciary character in that there is no obligation on the part of the co¬ 
owner to protect the interest of the other co owner. For granting equitable 
relief under section 90, a co-sharer who purchased the property in the 
revenue sale etc., must be held to be guilty of some sharp practice which 
would be inconsistent with any relation of mutual confidence between co- 
sharers.*® 

Mortgagee 

Illustration (c) has very often been attracted in cases of the mortga¬ 
gee acquiring the mortgage property and then being compelled by the 
mortgagor to redeem the mortgage. In view of the illustration where a 
mortgagee of land who allows the rent of the land to fall into arrears and 
then purchases the land in the auction, is deemed 1o be a constructive 
trustee for the mortgagor and liable to submit to redemption. In Sidha- 
kamal Nayan v. Bira Natk,*^ Supreme Court held, that where a mortgagee 
of tenancy purchases equity of redemption in a court sale under a decree 
for rent, there will be no merger of the interest and mortgagee was liable 
to redemption. In Mrutunjay Pani v. Narmada Bala*®, Supreme Court 
held that in view of section 90 illustration (c), where a mortgagee in 
possession who is bound io pay the rent, allows the rent to fall into 
arrears and purchases the mortgaged property in the sale held to recover 
the arrears of rent, the mortgagee rights do not merge and the mortgagor 
can redeem the mortgage. In Basmati v. Cbamru Rao,*® part of one 
holding was only mortgaged, and the mortgagor and mortgagee both were 
liable to pay ihe rent of their respective estates. Both defaulted. The 
estate was sold for the arrears of land revenue. The mortgagee purchased 
the land. As the default of the mortgagee was substantial, it was held that 
the mortgagee held the land as a constructive trustee and therefore the 
mortgagor could redeem the mortgage. However, in Sachidanand Prasad 
V. Sbeo Prasad Singh,**®, it was held that the default of the mortgagee was 
very small as against the fault of the mortgagor, hence it could not be said 
that the mortgagee took advantage of his position, as such, consequently the 
mortgage stood extinguished. 


55. A.IR 1916 P.c. 227. 

56. Balbhadrd v. Nirmala Sundari Devi, A.I.R 1954 Ori'isa 23; K. Visweswara v. 
K Krishnamurtbi, /\.1.R 1957 Aodh Pra. 337; Narabari v. Muralidhar A.I.R. 
.1957 Orissa 151; Deo Nandan v. Janki, A.I.R 1916 P.C. 227; Satish Kantbe v. 
Satis Chandra. A.I R, 1920 Cal. 26. 

57. A I.R. 1954 S C 336. 

58. Mruturjay Pani v. Narmada Bala, A.I.R. 1961 S.C. 1353. 

59. Basmati Devi v. Chamru Rao (1965) 1 S.C.J. 556. 

60. Sachida Hand Prasad v. Babu Sbeo Prasad Singb, (1965) 11 S C.J. 458. 
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In Bbagwati Filial V Parvathi Piilai,*^ Kerala High Court held that 
where a mortgagee defaults to make a payment which he is bound to make 
and the mortgaged property is consequently sold in execution of a decree 
or under the Revenue Recovery Act and the mortgagee either purchases 
It at a revenu- sale or the execution sale in the name of a benamidar for 
him or purchases it from a bona fide purchaser m execution, section 90 
would be att acted and the mortgagee has to hold the property for the 
benefit of the mortgagor and submit to redemption by him Some other 
cases on the point are listed in the footnote “ The principal of section 90 
was applied m a case where a mortgagee who held an instalment decree 
igimst the mortgagor agreed not to execute the decree but in breach of 
the agreement and trust with the mortgagor reposed in him, the mortgagee 
executed the decree with a view to extinguish the equity of redemption, 
It was held that the mortgagee shall have to submit to redemption by the 
mortgagor •* 

Where certain mortgaged property was sold for arrears of revenue 
owing to default of mortgagee and purchased by a stranger, who later sold 
II to the mortgagee, it was held that the mortgage was revived “ 

Other qualified owner 


A Hindu woman is not a qualified owner or a teoaoNfor'Iife in the 
»ense m which these expressions have been used in section 90 But accre 
widow to her husband’s estate partake of the uaturs 
HiS moment whether ibis rule of law is one of 

rtf °° 90 of Trusts Act A lessee is a qualified 

‘ much as he exercises the power of the landlord 

fmmfL Bive consent to 

merest of iht *[ advantage m derogation to the 

interest of the landlord, he holds that advantage for the benefit of the land 


;ection 91-Property acquired with notice of the existing contract. 


1 RR 5 54 of the Transfer of Property Act, 

-TMt. contract for s^e of immovable property does not, of itself, 
S an ’“^h property Under the Indian law, 

iminfont *0 a personal obligation 

arising out of contract A personal obligation is not enforceable agamsl 


61 

61 


63 

6t 
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A I R 1958 Ker 220 

air. nsspat 353. P KathfJaranI v Panic 
A 11> Narayana Kekunoaya v MelothchathukuttI Nafflblar 

AtRlWKerW JayPraiadChoubyT Smt Jasoda, A I R 1958 Pat . 
UmraoSingh V Chakaon Singh AIR 1958 Pat 302 (AIR 1949 P*t » 
ovcmilfdiSuhedarRalv Bachal Paodey AIR I960 Patna 
^mkiihrn U1 V Umch ChandraSInhT A t R xmlTzi 

S’ T ^ f AI R 1957 Andh Pra. 43a 

Section 54, Transfer ©f Progeny Act, 1882. 
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third persons into whose hands the property might have passed, except 
against a transferee with notice thereof or a gratuitious transferee.®® Section 
91 lays down that where a person acquires property with notice that an¬ 
other person has entered into an existing contract affecting that property, 
of which specific performance could be enforced, the former must hold the 
property for the benefit of the latter to the extent necessary to give effect 
to the contract. In other words the transferee of property with notice of 
the existing contract, holds that property as a constructive trustee till such 
time that the prior executable contract may be specifically performed. The 
equitable doctrine of notice is the foundation of this rule. Contract for 
sale of immoveable property gives rise to a fiduciary relationship between 
the parties.®*^ 

Section 91 has no application to cases of compulsory acquisition 
under the Land Acquisition Act®®. The trust under section 91 arises by 
operation of law, and is not a trust for a specific purpose falling under 
section 10 of the Limitation Act, IvOS. Where A agrees to sell his housj 
to B but subsequently sells the house to C with notice of the prior 
agreement to sell and on learning about the sale to C, B obtains a sale from 
A. the benefit of the obligation arising out of the contract to sell in favour 
of B became annexed to the ownership of the property and B is entitled 
to obtain declaration of his title to the property and he is absolved from 
filing a suit for specific performance against A or C ®* 

Section 92—Purchase by person contracting to buy property to be 
held on trust 

Where a person contracts to buy property to be held on trust foi 
certain beneficiaries and buys the property accordingly, the beneficiaries 
can enforce the contract and oblige the promisor to transf^er the property 
to the trust. This section is based on the maxim of Equity. “Equity 
will deem that as done which is intended to be done.” This section also 
protects the rights of the person who stands m the fiduciary position. 
The contract to buy for the benefit of another creates fiduciary relation¬ 
ship between the promisor and the person to be benefited. 

Section 93—Advantage secretly gained by one of the several conv 
pounding creditors 

This section is based on public policy. Where there are a number 
of creditors of the same debtor, each of them is deemed, in any suit or 
petition filed by the creditors, to be acting in the representative capacity 
and as such fiduciary relationship arises between them. If the creditors 
make an arrangement whereby debts are compounded, and any one of the 
creditors gains an advantage over his creditors secretly, he would be deem¬ 
ed by virtue of this section to hold such benefit for the advantage of the 
other creditors. 


66 . Section 40. Transfer of property Act, 1S82. 

67. Mohd. Abdul Jabbar v Lalmia, A.l.R. 1947 Mag. 254. 

68. Sadei Sahu v. Chandramani Dei A.l.R. 1948 Pat 60. 

69. Chand .Mohammad v. Murtuz Khan, A I.R. 1958 Bom- 194, 
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Section 94—Constructive trust in cases not expressly provided for 


This IS a residuary section Sections PO to 93 are mere illustrations 
of the circumstances where constructive trust may be raised by the opera 
tioooflaw Section 94 purports to protect every fiduciary relationship 
and enacts that the court may raise a constructive trust in any citcum 
stance where a person having possession of the property has not the whole 
beneficial interest therein The three illustrations given m the section 
indicate the scope of the section Where an executor delivers the assets 
of h's testator B to the legatees without having paid the whole of B's 
debts, the legatees will be constructive trustees for the creditors to the ex 
tent of the just demands of the creditors to the extent of the assets 
received by them ft is because the executor is required to satisfy the 
demand of the creditors before distributing the legacy to the legatees 


The second illustration speaks about what is called a trustee de son 
torr in the English Law of Trusts A person who by mistake or otherwise 
assumes the ebameter of a trustee, when it does not really belong to him> 
IS called tfu^ee de son tort Thus, where A transfers certdiD property to B 
in tnist for C, and D a stranger dispossesses B and professes to hold the pro- 
prty for the benefit of C, D becomes a trustee de son tort for the benefit of 
C A trustee * son tort is, therefore, a creature of operation of Jaw. lllus 
read alongwith section 126 of the Transfer of Property 
ACi 1882 A gift IS ordinarily irrevocable However, there can be an 
agreement between the donor and the donee that on the happening of ceria n 
event which is not within the will power ol the donor, the gift may be revoc 

the will power of the 

n6^sthe^amca**I»'''»'-«^—Illustration given under section 


e as illustration (c). to section 94 It runs as under 


ihf hi / I ®’ ''"''’’"S lo himself, with B's assent, 

the right to lake tact at pleasure Rs 10.000 out of the Jakh Tbe gift 
bolds good as to Rs 90.000. but is void is to fo 
to belong to A ” « 


gift 

10,000 which continue 


According to section 94 the donee holds Rs 
trustee for the benefit of the donor 


10,000 as a constructive 


In ■Varaodavan V Parsbolam,”-. on the death 
of a minor, the uncles of the minor assumed manaeement 
property and collected outstandings recoverable by the 
colleS were constructive trustees to the cxteni 


of the father 
of the minor’s 
father It was 
of the amount 


«9-a, Vmndvtn v. Parshoiain, A.I B. 1927 Bom. 7<d 
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TRUSTEE DE SON TORT (TRUSTEE OF HfS OWN WRONG) 

_ A trustee 50/;/or/(trustee of his own wrong) is a person who 
^•^crmcddJes with the trust-property or does any act which belongs to the 
office of the trustee.™ “If a person by mistake or otherwise assumes the 
character of trustee, when it really does not belong to him, he becomes a 
trustee de son tort."^^ (Lewin) 

“Where a stranger to a trust assumes to act as a trustee, and in that 
capacity receives trust property, he is called trustee de son lort, or a 
trustee of his own wrong.’- “Trustee r/o 50/; /or/ is one who of his own 
authority enters into possession or assumes the management of property 
which belongs beneficially to another.”” 

Liability of trustee de san tort 

A trustee de son tort shall be answerable to the rightful trustee or to 
the beneficiary, to the extent of the trust-property which may have come 
into h<s hands, after deducting payments made to the rightful trustee and 
payments made in due course of administration of the trust la other words, 
when trust-property comes into the possession of a stranger to the trust 
who chooses to take upon himself the business of a trustee with relation to 
such property, he may be called upon by the rightful trustee or the bene 
ficiary to account for the moneys or property he has received exactly in the 
same manner as a properly appointed trustee would have to do. Such a 
person cannot sit upon his own wrong and escape liability, by pleading that 
he had no right to act as a trustee. Trustee de son lort may therefore be 
called de facto trustee. In order that a trustee de son tort may be liable to 
account to the beneficiary or rightful trustee, the trust property should 
actually be vested in him or so far under his control that he may be in a 
position to require that it may be vested in him. 

The basis of the liability of the trustee de son tort is the equitable 
principle of unjust enrichment. The equity courts extended the rule of 
constructive trustee-ship not only to all types of fiduciary relationships but 
also to strangers who intermeddled with the trust property or assumed by 
mistake or otherwise the role of a trustee. 

Law treats a de son tort trustee in the same way as an express trustee 
in the matter of his liabilities and powers but he has no rights. He is, 
therefore, liable to account for the property etc. in his hands. He cannot 
confer any right upon himself because a person acting in a wrongful manner 
cannot legally confer any right upon himself although he may subject him¬ 
self to certain liabilities.™ 


■JO Section 303 of the Indidn Succession Act, I92S, defines ’'Executor-de-son tort, i e., 
of his own wrong and section 304 defines the extent of his liabiUiy. The Indian 
Law Commission has recommended the inclusion of a provision defining the 
liability of a trustee de son tort in the Trusts Act. (See I7ih Report of the Law 
Commission, pp. 5, 6 and 36). 

71, Lewin on Trusts, ISth Edn., p PS. 

72 D. Bose, 'Text Book of Equity’. 3rd Edn., p. 124. 

73. Law Le.xicon of British India, p 1299 and Corpus Juris Secundum, vol. 89. p- 716. 

74. Raja Peary Mohan Mnkberjee v. Manohar Mukherjee, A.I R. 1924, Cal. 16J; 
Behari Lai v. Shiva Naryan, A I.R. 1924 All. 88. 
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Trustee de son tort and constructive trustee distinguished 

A trustee <te son ton is not the same •'"“S ‘[“u'te'e 

The former voluntarily and consciously ^'/““trustee and is 

s hercas a constructive trustee has no intention to act e. ,|,j 

'ubjeoted to the duties and liabilities of a trustee against his will Of 
operation of law 

Right to sue 

A trustee de son tort has the nght to sue in his own 
his own benefit but for the benefit of the trust Suirh cases are y 
found with regard to charitable or religious endowments 

Section 95—Obligor's duties, liabilities and disabilities 

The duties of an Obligor (constructive trustee) are '''° ““isalu^ 
an express trustee Similarly an Obligor is subjected to the same 
tics as an express trustee with very little difference The difference b 
the disabilities of an express trustee and a constructive trustee is , 

(a) Whereas an express trustee cannot claim remuneration for h»» 
ikill and loss of time etc , a constructive trustee can claim remuneration 
twsbll and loss of time ifhe rightly cultivates the trust property of emp¬ 
loys it in trade or business 

(b) Whereas an express trustee cannot become a purchascfi of 
Of a mortgagee of the trust property, a constructive trustee, i 

who holds property by virtue of contract for the benefit of another person, 
may buy or obtain the lease or mortgage of such property from the bene* 
ficiary without the permission of the Court 

In other word* a constructive trustee does not suffer from tbe disabi 
ities stated in sections 50 and 53 of the Trusts Act 


By virtue of seciion 95, a mortgagee m possession, though not a 
uustee m the strict sense of the term, bolds the same in a fiduciary charac- 
fer He *s, therefore, liable not only for the income he has actually reccivco 
but also wbai he would have received but for his negligence as long as he is 
a po>se»sion of the property. A mortgagee m possession iS liable for 
negligence and must keep tbe property m proper order ” 


TJ Mshadeo Prasad Singh v Karta Bbarti. A 1 R. I93S P C 44, <A person who w« 
roi a dejoremahanl but was treated as «uch hy all persons, was held enlUled 10 
recover piopeTty for IhebcreBt of the lamt). Subramanla Gorukal v RaoSahib 
AIR 1940 Mad 617> (Ob the death of a Jagirdar, the soccessor took do slep* 
take control of the trasi property and the Court of Wards continued to administer 
the trust property A servant removed by them was held to have beenvalldlj 
removed) Also Copal Dutt v Habu Ram. A LR, 1936 All 633. Sheo Ramji* 
Rtdhnaih Mabadeo, AIR 1923 All 160 
f6 Cben Sbankar Lai T United Bask. A.LR. 1933 CaL 369 
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Section v6~Savings of rights of bona fide purchasers 

This section reiterates the general rule that no obligation in the 
nature of a trust within the meaning of Chapter IX of the Indian Trusts Act 
would arise where it would amount to the evasion of any Jaw for the time 
being in force. This section further protects the rights of a bona fide puri 
chaser for value. In Kadir Bathummal v. Meera Melial Ammal,’^ the Madras 
High Court held, that where the business of a deceased Mahomedan was 
carried on by some of his heirs and properties were acquired by the adult 
fieirs'out of the profits of the business, the minor heirs were entitled to a 
ihare in the properties so acquired. The relationship between the adult 
members arid the minors was held to be covered by the provisions of section 
96 and therefore the purchasers from the adult heirs could escape liability 
only if they could prove to have purchased the property bona fide and for 
value and. without notice of the constructive trust. 


marriage of impotent persons under 

HINDU LAW 

Paras Diwan 


valid' ^Under'lhe°‘'mil9'|5“H!ndii'?^™®if u" P'”"” » 

- our High 5."!.‘11 '“I'™-"/ 


among our High Coum one set of Hi»b Po « f i? “ '““"“va'sj 

a marriage is void,* others hoW.no Courts taking the view that such 
submission, even thoueh theJ .11 o ^ carriage is valid* In our 

would be rather too much to the matter. ,l 

of the marriage of an impitent^plfrsln“*^ 


founded on the ^onowne'textafM^ validity of the impotent's marriage i 
the Chapter on InherSi '* *>= >’0“:^. occurs ii 


To understand th™ real*imno?r i*f Tk » worthy of share 

also be quoted tnport of this verse the two earlier verses may 


{!?"?*'■ ““il so are'persons a share of Ihe 

tie dumb, and those who have lost‘ sens^•«“^’ “ o* madmen, idiots. 


ond rair^e'nt wihont‘i*^r* should give even 

-vto does not give will became ar?nr«s!" w“''°'‘’''’S 'o his ability, be 

Yajnavallya is also to the same effect 


voidable-.e„ 'tUMT'ufd'er ,I,e’s„e''’'l u’"'"" Pv”»» 

such a mamase la *o,d ^ Special Marriase Acl 1954 it may be noted, 

2 Rattan Mom Devi vi Nai^Hp, m 

RakeraB.biV. *0,1 Kn^ "»») CWN 6S9-1949 Cal 401, 

3 KaoOTinti Malta Reddi Vf K SuHk ^ <*9«9.2CaI 119. a Vi B 1952 Bom 436 

a M.o»so„uf,x.™i‘““°“"'' 

tranil,,lonoriheU,'““,^J'of'°oJ"^^|l lelP 405) that a morn conecl 

6 IX 2 ofof a ,off-*P"''»*>egomn 
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“An impotent person, an out-caste, and his issue, one lame, a 
madman, an idiot, a blind man, and a person afflicted with an incurable 
disease and (like) others, must be maintained; excluding them from anv 
share/’s 


“The aurasa and kshetraja sons, however, of these, if free from 
defects, are entitled to allotment.’’® 

This is a clear text and does not give any place for controversy as the 
text of Manu does.^° 

Vijnaneshwar’s comments on the above verses of Vajnavalkaya are 
as under : 

“The sons of these (disqualified) persons, whether they be legitimate 
oflT-spring or issue of the wife, are entitled to allotments or are rightful 
partakers of share provided they be faultless or free from defects which 
should bar their participation such as impotency, etc.’’^^ 

“Of these the impotent may have the issue of the wife, the rest may 
have legitimate progeny likewise.,....’’i®. 

Jimutvahan’s comments on the text of Manu are as under : 

“A possibility exists of an impotent man and the rest as above enu¬ 
merated espousing wives.It must not be objected, how can they contract 


8 Yaj. If, 140. 

9 Yaj. 11, 141. 

10 Among the Commentators of Manu there Is no agreement as to the meaning of 
the term klibadi (55rl?lf?) in lX-203. This sarros has two kinds i 
«TtT?’pijrtirg5rR'f and Some of the Commenta¬ 
tors treat it as while some treat it as 

Sarvadnya Narayan and Laxmiohar fake the former view. Vivad Ratnakar takes 
the latter view and holds that the verse means’ “all the rest except the eunuch, 
because the eunuch is incapable of raising issue.” (Ghose’s Hindu law, 1st Edn. 
Vol. II, p. 562). Quoting the author of Prakash that the word is tadgumahubrihi 
samas, Vivad Ratnakar says that it refers to curable impotency. 

Medhatithi restricts the world‘k/ifia’to a variety of impotent persons known as 
Vantret (whose semon is as thin as air) who may have a desire for sexual 

intercourse, Madhatithi says that, in the alternative the term may have been 
referred to a class of persons who are not impotent at the time of marriage but 
subsequently become such. Apararka seems to restrict the term to curable 
impotency. While Kulluka emphasizes the vord’kanthchan’in the text and says 
that an impotent person should not marry, though if he does, he may have a 
kshetraja son. (See a very learned judgment of Tendolkar, J. in A. Vs. B, 
1952 Bom. 486 at p. 488; and of Chakravarti, J. in Rakeya Bibi Vs. Anil Kumar, 
(1948) 2 Cal 119 at p. 144). 
a Mitakshara II, x, 10. 
tt Mitakshara, II, x, 11. 
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the dumb man^L*d°the”?S\oMhoS”h ’r procreation and 

want of mitiatioS and mv^mnr^ K deaf and blind) are degraded for 

tory) study The eunuch mav prepara 

another person, and a oerson Hnfii^rmeans of 
IS not degraded from hw inhc r ^ mvestiture with the sacredotal string 
sudra Thlrefor^Se more than a 

*prmgor.ssu?m!Ud up onthe^ 

vided they are free from cimiTar jlrP entitled, pro 

to the pretentions of their fathers^’w**’ allotments according 




tbe visws Mprts^ed fa 'he MrBLhara''fnd"ll,°'^n and 

enters and some of our HiBhco!i,t h!v,'£ Dayabbaga some teit-book 
or an idiof, lunat.c-= or Vmpolent pefson''^ 


In the earlier editions of his work”. Mayne opined 

pale issue, physical capac'ity''if M*is«n*iii^'' is the procuring of 

lion of bridegroom is concerned but I mf! ''‘l“'5«a. so long as mere selec- 


•'^Thni'’^Law observed 

f;““ ”ybiS)!Tef"oIld nmfe down, be ftci 

Even the ml r visage has. 

f„a n,„H “'arriage ofan impotent nersm sweep of this 

dSlh ™"'f' can get no is held gooc 

dumb can get married “''"’ccc Again, a man bom deaf and 


mch a marna' "““''“S' of a lunatm'la^d'thaMlf'' adjudicating on the 
aSftormes hfb'V**'prohibition of 
, he had no doubt that th#» ®nd, having regard to various 

■mproper and immoral and 'd,sVoSa,T?v‘''„°^“ ■“"at.c, ISongh 

__^ ^ Hindu law, was not invalid, if 


13 Dayabbafa V, I 7.|8 

13 Am.tthamm\7vs\m™j"g7«2”w°'’“' *11.267 

■S See^seicecin ;’««a'L®3 

17 See from 3rd to Sixth Erfifiev... # . 

18 See also the 10th Ed and lith 

W Hindu law p 42S. *<»tcmcn(i are fonod 
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duly solemnized. Then, the learned judge said whatever injunction againsi 
such marriage might be found in the ancient texts and commentaries, they 
would appear to be of a directory rather than of a mandatory character.-' 
In the same year Chief Justice Leach of the Madras High Court-^ reached 
the same conclusion. Their Lordships observed : 


“It is undoubtedly abborent to the modern mind that a congenita! 
lunatic should be allowed to marry, but the courts can have regard only to 
the personal law and the personal law of a Hindu undoubtedly does regard 
such a marriage as possible.”-* 


' - Shah, C J. of the Saurashtra High Court after referring to some of 
the text and following the aforesaid two judgments of the Allahabad and 
Madras High Courts came to the conclusion that the marriage of an impo¬ 
tent persons is valid under Hindu law.*® This was a husband’s suit for a 
declaration that his marriage with the defendant was null and void, as the 
defendant was a sexless woman. The learned Chief Justice agreed with the 
above-quoted passage of the Chief Justice of the Madras High Court and 
said that though in the modern times the very notion that an impotent 
person could at all marry was abhorant, but then there was nothing in Hindu 
jaw itself to treat such marriages as invalid, if performed. “Hindu law 
does not regard mental or even physical incapacity as a ground for nullifying 
the marriage because marriage according to Hindu law is a sacrament and 
a holy union for the performance of religious rites and hot a contract.”'* 


Vishvanathan Sastry J. of the Andhra Pradesh High Court*® also 
reached to the same conclusion. The fact of the case were curious in as much 
as the husband, resisted the suit of his wife for maintenance on the ground 
that he being an impotent person, his marriage with the wife was null .and 
void. The learned judge said that there was no Smriti text or commentary 
which prohibited the marriage of an impotent or an insane person or an 
idiot or a deaf and dumb person who were ail placed in the same category 
or which said that a marriage contracted by such persons was null and void. 
On the other band, the learned judge continued to observe, Manu, Yajna- 
valkaya, Vijnaneshwar and Jimutvahana clearly state that all of them could 
marry and the legitimate sons of them would, if they were free from defeats 
or disqualifications, take the share of the inheritance which their falfaer 
would have taken were not disqualified.*® 


20 Bbagwali Saran Vs, Parmeshwari, 1942 All. 267. 

21 Amirthatnmal Vs. Vallitnyil, 1942 Mad. 693. 

’ 22 See Paras Diwan: Marriage of Lunatics under Hindu Law, 1952 Allihabad Law 
Journal 17, for comments on tbe case 

23 Kantilal Motchand Vs. Vimla, 1952 Sau. 44. 

24 Ibid at p. 46. 

25 Malla Reddy Vs. Subbama, 1956 A. P. 237. 

26 Ibid at p. 239. 
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I„ Ram Dev, Va Raja Ram« »« 

jame conclusion This was also ^ . . f. being an unpoteni 

L wife, he had do provide her ma.nlen^ 

, 00 l.dg moat of the lerts>- which P'""''/ Jcr^me^ directory and 

'rX S ifcrotTled^c'e^d I al IheW of ad tmpo.n. giro. 

or other disqualified persons is null and void under Hindu law me 
iu3ge was of the view 

" that physical mcapacily m a woman I'gS?Hindu 

could not render a sacramental marriage performed under th 
law into a nullity ”** 


Mr Justice Katju further observed . 

“Even assuming that a woman is wholly inrapable of 

mtetcourse and ts thus impotant the sacramental lies of manage gw 

protection tn society and her marital status is to a very 

protection under the law In such a <^ouM lead a woman to 

precarious position if her marriage ties were to he treateo as nuimj 
ihe «8 deprived of her marital status "*• 

la conclution the learned judge agreed with ^b, CJ 
Murashira High Court and with Sastry, J, of the Andhra Pradesh ni&n 
Court« 


On the other hand the Calcutta and Bombay High 
held that the marriage of an impotent person under Hindu law is nun a 
void 


Ratan Mom Devi Vs Nagcndra Narain Singh** was a wife * 
for a declaration that her marriage with the defendant was null and void on 
tie ground that the defendant at the time of the marriage and fbereanw hs® 
bren impotent and physically unfit to consummate the marriage , ^ 

J was of the opinion that when Manu talks of the off spring of an im 
potent person in verse 203 of Chapter IX he means to refer to the 
system under which in certain circumstances a woman might be autbori^ 
to raise up progcccy to her husband by the appointment of some other 


27 1963 AIL 564. 

3 & These texts and olhen retatifl* to ibedliqoallfiatlonj for marriage are referred le 
jn sabseguect pages 

29 1963 All 564 at p 3?7 

30 Ibid 

J| He also relied on Amirthamat Vs ValUtnayil 1942 Mad 693 and Bbagwatl Sara 
Vs Parmesbwari Naodan, J942 All 267 
J2 1949 Cal 4M. 
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man for this purpose.®® But. the learned judge says, even Manu has con¬ 
demned niyoga for twice born classes. Verse 64 provides : 

• t, twice born men a widow must not be appointed to (cohabit 
with) any other (than her husband); for they who appoint (her) to another 
(man), will violate the eternal law.®* 

Mr, Justice Edgley said that according to all modern commen¬ 
tators®® on Hindu law, the niyoga system is now obsolete and this has 
an important bearing on the question of validity of the marriage of the 
impotent person. In conclusion the learned judge said that since the very 
foundation of an impotent person’s marriage, i.e. procreatirg offspring 
under niyoga system-having been destroyed in the modern age, the 
marriage of an impotent person is null and void. 

33 According to Mayne: “The niyoga usage was only a particular illustration of, the 
, very general levirate prevalent at one time amongst many ancient people. In 

ancient India, wherever it existed, it was hedeed round by many restrictions The 
practice was confined to cases where the husband was either impotent or diseased 
or dead and where the wife or widow had been authorised either by the husband 
during his lifetime or. after his death, by the members of the family.” (Hindu 
Law and Usage, 10th Ed. p, 117. 

34 IX, 64. 

35 Dr. Sarvadhikari in his Hindu Law of Inheritance (p. 525) said; "The practice of 
appointing brothers to raise up mail issue (niyoga) has been abrogated in the Kali 
age, and cannot be justified by any rule of Hindu law. Jaganatha distinctly says 
that 'mankind would perish if the practice of raising up a son on the wife of a 
kinsman and so forth are now followed ’ Custom, however, legalizes any practice 
whatever; but it should always be remembered that to 'establish a family custom 
at variance with the ordinary law of inheritance, it is necessary to show that tbe 
usage is ancient, and has been invariable, and to should be established by cleat 
and positive evidence.” 

Trevelyan said; ‘'The ancient authorities permitted a euunch to marry on the ground 
that his wife could raise up a son to him by a man legally appointed, but now 
that the system of ni)>oga is obsolete, it may be a question whether the courts will 
not declare the marriage of an impotent person to be void.” (Hindu law, 3rd 
Edn- p. 38) 

Sir Gooroodas Benerji observed: “Impotent^, which is generally considered as 
disqualification for marriage, is not viewed in that light in the Hindu law, as will 
appear from the passage of Maou and the Dayabhaga already quoted. This is 
because impotency did not formerly render marriage absolutely fruitless, as the 
impotent could appoint kinsmen to beget issue of their wives. This vicariJus 
mode of fulfilling one of the primary objects of matrimony being, however, 
interdicted in the kali or present age, it is doubtful whether impotency ought not 
now be regarded as a disqualifying cause, especially as Para^ara, the sage whose 
institutes are held to be peculiarly authoritative in the present age in his 
celebrated text in favour of the remarriage of widows, allows a woman to take 
second husband if the first is impotent. Among the inferior' classes, impotency 
is a gtound of disqualification for marriage Among the higher cla-ses, happily 
the point has never been raised but some authorities hold that impotency is their 
case would not nullify marriage ” (Hindu law of Marriage and Strudhan p. 40. 

"The following statement occurs m the lOth edition of Mayne's_ Hindu Low: ‘’lust 
as a marriage within the prohibited gotra or degrees or a marriage brought about 
by fraud or force is altogether invalid, so too, a gift and acceptance by a parent 
or guardian of a I unitic. an idiot or an impotent man being invalid, the perfor¬ 
mance of marriage rites does not coastitute the relation of husband and wife. In 
the one as in the other, there is a fraud on the policy of marriage ceremony This 
conclusion is in accordance with the clear general principle of Hindu law that 
the marriage is for the perpetuation of one's line It is therefore necessary that 
the bride and the bridegroom should be physically capable of consummating the 
marriage if adults, at the time of marriage, or if children, when they would be 

adults, in the course of tbe nature.The marriage of an impotent person not 

merely sterile, or of a lunatic or of an idiot clearly tends to promote immorality 
and may also be regarded as contrary to public policy,” (p. 152). 




40S 


The Law Review 


Chalcravarti, J in a more elaborate judgment, after referring to the 
text of Manu,** to the interpretations pul on it by the various commen 
lators of Manu and to the comments of Jirautvahana and Vynaneshwat 
rn that verse said that it would seem that the existence of them/ogo 
system and the possibility of impotent men contracting marriages are inttr 
dependent The learned judec said that the position seems to be this 
There IS no institutional text or commentary which sajs tbatamarnaee 
by an impotent person if contracted, would be void, though impotence 
IS declared by some to he a disctualification , on the othei hand the terse 
of Manu pre supposes marriage, but at the same time Jinks the marriage 
fcith the birth of issue, to provide inheritance for whom is the ultimate 
objective of the terse Mr Justice Chakravarti posed the question thus 
was Jimutvahana in the first sentence ol his comment, stating a ciystallircd 
rule oflaw which had grown up indepcDdeDilv of the reason or was be 
slating a ru'e which required support from ibe reason and could exist* only 
so long as the reason existed 7 The learned judge answered the 
question thus 


having regard to the primary subject matter of Maou's terse 
and the structure of Jimutvahana's comment. It must be held that the first 
sentence m ihc cotntneni does not stand by itself, but must be read along 
with the reason given in us support It is impossible to disregard the fact 
mat the w&oie object of Maou’s verse is to provide for inheritance to the 
children of impotents and other persons under disability and the marriage 
referred to in the verse cannot be dissociated from propagation of children 
♦I.- P*'**“™piuousDess, commentators who took 

Manu as a mere religious marnage and thus 
forgot that Manu »3! 
children of such marriage and in 
oniefo, ‘i k”” “’e"’"’'*'Pcalc of fruitless unions In ,oor 

or i m *" ''crse of Manu and the commen 

ulucofmarnLe^^A^k'^™ both is inheritance hy the 

MStemoSmn of, Pcrr'b'lrty of issue is not in the 

contemplation of either the author or the commenutor 

menla™ ‘ 'mended to lay and what his com 

Se?Sbe?et. su^hvanoik be a marriage of impotent persons, because 
S when mJe ran necoidingly. it must be held 

t“\'r,rSg7o“r'i”'Sp'„mnte 

Thus it was held * ' ' 


eij egu system hMdlmpprared and'melw’for"r in'"* 

la one Vital respect can no longer be sup^Iied"**^^ mamagr 


}6 IX, 203 

37 (1948) 2 Cat IIJ.RakeyaBiblVfc AmJKoo*, ' 
}S Ibid at p. 147 
39 Ibid at p 148 
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In A. V. Tendolkar, J., in a very elaborate judgment, fakes 

toe same line of argument in respect to the texts of Manu and Yajnaval- 
kaja. Sarasvativilas lays down: 

”As to what Yajnavalkaya says: ‘but their sons legitimate and 
kshetraja are entitled to shares if free from similar defects,’ that was 
applicable in the Dwapara Yuga as the kshetraja son is prohibited in the 
kali age 

The same passage is also found in the Smritchandrika.*® 

• Mr. Justice Tendolkar on the basis of the above verses said that it 
must be remembered that the verses of both Manu and Yajnavalkaya are 
not in the chapter relating to marriage but are in the one relating to par¬ 
tition ; and as there is no possibility of an impotent person getting a son in the 
ICaliyug, (i.e the modern times), as the practice of the tityoga is forbidden, 
there can be no question of the issue of impotent person getting any share 
in.partition or inheritance. Thus the verses of Manu and Yajnavalkaya have 
no applicability in the modern age and therefore they cannot be relied for 
the validity of the marriage of an impotent person. 


‘Hindu marriage is a sacrament’—from this some try to deduce a 
general rule that question of capacity is immaterial under Hindu law, that 
every Hindu, whatever may be the disqualifications or whatever may be the 
blemishes, can get married.' In our submission no such broad deduction 
can be made. Hindu sages have devoted themselves considerably to the 
question of qualifications and disqualifications in marriage and it would 
not be exaggeration to say that they have gone to many minute details. 

A text of Vishnu runs : 

“The crooked, the dwarf, the blind by birth, the impotent, the lame 
and other diseased persons, as they are not entitled to a share on parti¬ 
tion, they should remain celibate for the whole of their life.’’^® 

Sangrahakar said : 

“As the lame and others including impotent persons get no share 
on partition and. as they ate also incapable and are not entitled to have 
sanskars, lifelong celibacy is enjoined on them by the sasiras.”** 

According to Katyayana : 

“A lunatic, one guilty of grave sins, a leper, an impotent.these 

defects are to be avoided both in the bride and the bridegroom. Whether 


40 1*152601X1.486 

41 See Ghose: Principles of Hindu Law Vol. 11 p. 10 2, No. 157 

42 See Smritichandraka II, Mysore Government Oriental Library Series, Bibliotheca 
Sanskrita. No.'48,1916 Ed. 

43 Quoted m Viramiirodaya, Sanskar Prakash, (Chowkhamba Sanskrit series, 1913 
Ed. 551) 

44 Quoted by Viramiirodaya p. 551 
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these defects arise prior or subsequent to the marriage, the gift of the 
daughter shall be nullified ”** 

The following passage from Smntimuktmala may also be noted 

“Such of the twee born persons as are intoxicated, insane, idiot, 
impotent or fullcn, for them there is no marriage, no samskara, no 
impurity, no libation, they may be married to a plantain tree or m us 
absence to tbe branch of a sun plant This is what Manu has said ’’** 

Medbaiithi said 

“Lunatics and others of the kind, however are not 6t for ceremony, 
how can then there be any marriage in the case of these 

A text of Narada runs 

“Women have been created for the sake of propagation, the wifc/ 
being the field and the husband the giver of the seed Tbe field must be 
given to him who has seed He who has no seed is unworthy to possess < 
the field “** ^ ^ 


We find that in the Dhararoa sutras and Gnhya Sutras** it is laid 
down that the wife must be nagamka iJTiFneiTf) According to Matridalta, 
.. meaning thereby that she 

‘*5® grown op girls could 
Id fact the Orihja 
cohabiuiion (Garbhadhana nu) oa the fourth 
imohM v. "f’ould be a nagamka 

iKVmlPP intcieourse, and therefore 

“e pX™ed 4"dir‘’ 

tM!i Manu which lays down Ihat nuptial riles and 

SES£~ - 

r.rh^era£"4S“'S”r^^^^^ 

lymojurnmiiiejAi,, , afcanya means an impotent womau.2.Hov>e«r 


45 ibid 

46 Quoting Chandrtk^ 

41 InterpretiDgManu Smriii tX 20 

48 Xir 19 

49 Vaik VJ t2,Hir 1,19 2 Gobhila Iir x« i* 

Sum XVII 17.GsM,maDham.smJI;xv|,| a * V.,f,lln Dhainis 

30 Matridalta Comment3r]> on the Hif I 19 * 

” Vo S mT"* " 

52 Vlir 2I^ 

53 I4c 1952Bom 486alp 490 


d ID BO(e (t). Sacred Book* of tbe Eaii 
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Virmitrodaya commenting on this verse says that it means that the girl 
should be virgo intacta. Kullaka’s comments on the text are that marriage 
w ith a girl who is virgin is Dharma, but marriage with a girl who is not 
virgin are not forbidden, although to do so may be adharma. Tandolkar, J, 
tery rightly said that emphasis is not on the verginity of the girl, whether 
her yoni is cut or uncut, but on the fact whether she possesses a yoni, she 
must have a yoni, whether cut or uncut, and if she does not possess one, 
she cannot be considered a kanya and hence cannot be married.^ 

Then there is the text of Yajnavalkaya which runs : 

“One who has not swerved from the vow of celibacy may take to 
wife a stri possessing (good) qualifications, (viz.) one who has not 
belonged to any other, who is lovely, who is not a sapinda, and who is 
younger (than himself).”®* 

Commenting on this text Vijnaneshwar says that the word, stri 
(woman) used in the verse indicated that the bride should be examined as 
to her maidenhood ‘to oviate the possibility of her being sexless'®* 

Thus Yajnavalkaya text clearly lays down that the potence of the 
bride should be ascertained before she is married. Similarly, Narad says; 
“The man must undergo an examination with regard to his virile; when the 
fact of his virile has been placed beyond doubt, he shall obtain the maiden 
(but not otherwise)’®’ 

Not merely this, there are certain texts which clearly permit a woman 
to tal e another husband in case her former husband is impotent. 

Narada said : 

“If a man is potent with another woman but impotent with his own 
wife, his wife shall take another husband. This is the law promulgated by 
the creator of the world.”®® 

In another text Narada mentions five cases where a woman is per¬ 
mitted to take another husband : 

“When her husband is lost or dead, when he had become a religious 
ascetic, when he is impotent, and when he has been expelled from the caste; 
these are the five cases of legal necessity, in which a woman may be justi¬ 
fied in taking another husband.”®® 


54 Ibid. 

55 1,52 

56 Shabdendushekbar description of stri as the one having hair and breast does noi 
deviate from that meaning. 

57 XII, S. 

58 XII, 18 

59 XII, 97. (Sacred Books of the East, Vol. XXXIII). 
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In our submission bolb these texts tmp!y that a marriage with ao 
impotent person is void, otherwise the question of talcing another husbano 
would not arise polyandry was not recognized in Hindu law. 

Then we have'the texts of Katyayana which provides, ‘a lunatic, 
one guiUy of grave stn» a leper, an impotent, a sagotra, one bereft of eye* 
sight and hearing, or epileptic these defects are to be avoided both m the 
bride and the bridegroom, whether these defects arise prior or subsequent 
to the marriage, the gift of the daughter shall be nullified”*® Srariticband 
nka also quotes the great sage 

“If a bridegroom belongs to another caste, or has fallen or is impo 
tent, or gmlty of foul acts, or belongs to the same gotra, or is a slave, or 
suffers from adisease for a long time, the bride even though given in 
marriage (o him should be given lu marriage to another with clothes and 
ornaments 

Madan Parijata also quotes the same sage “Where a man accepts a 
band without disclosing defects in the bridegroom or makes a request he 
shall not obtain what is given In regard the girl also ibis is the rule The 
giver shall be punished, also the bridegroom 

In our submission Uw of nuUity and the grounds lovalidatmg a 
marriage could not have been stated in more precise terms The fact ttiat 
puoishtnent is also provided does not mean tlmt the marnage is not null find 
void *• 


A text of Vasiitha may also be noted 

“If a girl IS married to one who is of a bad family and bad character 
or who IS impotent, or fallen or who is diseased and pretends to be normal, 
or who IS one belonging to the same gotra, such a girl should be taken back 
from the bridegroom 

Our sage Manu also declared 

an) body gives away a maiden possessing blemishes without dis 
closing them, (the btidegroom) may annul that (cootracti with the evil 
minded giver “•* 

Viramitroda/a commcntmg'upon Yaj 1,66 says that one who by 
concealing ones defect secures a bride, double shall be the punishment for 

him, the gift shall be rescinded *• 


60 Quoled in Viraroitrodaya, Saskar Piakash p 759 

61 Smntichandnka p 221 

62 Maodana Parijata p 153 

63 We haye an analogoui prowiton m ttic modern Hindu Law. The Hindo 
Marriase Act, 1955 prorides for puDlshmcni in cerlajo cases ♦ S 18 

M Quoted la Mldatu at ji 1S5 ,on,- iramlata thl. vano ai. “A jrf 

betrolhed) ’ 

65 ThlalsastranilatedintheSaciedBijokaortbeEiitXXV.p J40 

66 Se Gardure's transtatioD p 186 
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Lastly we may also quote a passage from Kautilya’s Arthsastra : 

“In the'case of marriages of first three classes there can "be an annul¬ 
ment upto the time that the marriage is completed; in the case of sudras 
the annulment can be made even upto the time of consummation of marr-' 
iage. [n the case of four classes nullity can be grated even after marriage 
if serious defects with bed worthiness are noticed, but not if children are 
born of the union.”®' 

Tandolk’ar, J., very rightly said that defects with regard to bedworthi-, 
ness must of nec 9 ^ity include impotence, which makes co-habitation 
impossible.®® ' ' . 

Those High Courts who insist in holding that the marriage of impo¬ 
tent persons is-valid under Hindu Jaw try to distinguish sOme .-of the above 
texts. For-instance. -Sastry, J,, of-the Andhra Pradesh-High Court said of 
Narada, XII. 97: ‘Here again the-grounds on which.a remarriage is allowed 
are not eju^dem generis with the irapotency of the husband. A man may 
not come from a good family and yet be a good husband. So also a sagotra. 
These tests allow a-reraarriage m'the circumstances enumerated therein but 
do not lay down that-the marriage is ah ■/«//'/&-'void.’®® This observation 
also applies to the text of Vasistha. However, the learned judge, it seems, 
had the question arose that way, would have held the marriage voidable at 
the instance of the non-impotent party: it may be recalled the peouliar facts 
of.the case were that Ihe-husband resisted'the wife’s suit for maintenance 
on the ground of his own impotency. 

As to the texts relating to the qualifications of marriage Mr. Justice 
Sastry said that in applying the rules of Hindu law it must be remembered 
that it'by no means follows that because an act has been prohibited it should 
therefore be considered-illegal. The distinction between the vinculum juris 
and the yincuium pudoris is not always discernable.®® As to the argument 
that the texts of Manu, Yajnavalkaya and their .commentators are all linked 
with the obsolete system of niyoga, the learned judge said that this did not 
detract frbm the efficacy of the rule recognizing the legality of the marriages 
of disqualified persons, including impotent persons, if performed. He 
further said, ‘There are other branches of Hindu law where a rule became 
crystalized.as to be followed andicnforced even though the conditions which 
led to the formulation of .the rule have long since disappeared.”'® 

Shah, C. J.. of the Saurashtra High Court tries to distinguish these 
texts in several ways He disposes of Vasistha’s text by saying that the 
text related to the betrothal of the girl and does not refqr to the case of a 
marriage already performed'^; Katyayana’s text quoted in' Parasara Madha- 
viyam is disposed of by saying that impotency is considered as a disquali¬ 
fication, but the text does not say that the marriage is void 1 


67 Chapter XV 

68 1956 A P, at.p 238. 

69 ■ I96'5 A.P. at p. 238. 

70 195^ A.P. at 239 

71 1952 Sau. at p. 45. 
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Katiu. J- of the Allahabad High Court after noting these texts obseiv 
td that ‘the reference m the texts with regard to the desirability of avoiding 
the mainagt of deficient persons are obviously of directory nature and could 
Boi be treated as mandatory ” 


Then the learned judge satd 

“If that were not so the sanctity attached to a sacramental marriage 
«ould be entirely lost A sacramental marriage implies that the 

marriage are indissoluble and where the marriage IS between a inale and a 
female who could le^lly marry under the rules of Hindu law there couic 
be nothing by way of physical incapacity which could dissolve the marriag 

tics 

The learned judge himself admits the /imitations of the rule of 
indissolubility of marriage when he says ‘who could legally marry under 
the rules of H-ndu law, hut thinks that impotent persons can Jeganv 
marry 

Sasiry, J. of the Andhra Pradesh High Court alio ultimately faH* 
heavily on the sacrirocntal character of Hindu marriage and makes a very 
categorical statement 

“The marriage cercmoaia* creates a spiritual or religious tie between 
the spouses which once created cannot be untied Cohabitation and be 
getting of children are not the only objects for purposes of marriage and 
a matttage once celebrated with due ceremonial IS valid irrespective o> any 
defects in the spouse 

Thus the mam arguments seem to be that since a marriage is essenli' 
ally a sacrament under Hindu, law, once the sapipudt is performed the union 
becomes irrevocable and cannot be dissolved Not merely in certain 
texts” but also in certain c«se law” this view is taken But m our submission 
there is sufficient authority to take the view that a marriage also partakes 
m the nature of contract An essential clement of a Hindu marriage i$ 
(gift of the girl) Mukerjea, J (as he was then) of the Supreme 
Court in connection with the marriage of a lunatic observed 

“Even considering Hindu marnage to be entirely a sacrament, as 
the acceptance of the bride is a ne^ssary indispensable part of the cere 
fflony, he whose loss of reason is complete, should be deemed incompetent 


72 1966 All at p 587 

73 Ibid. 

74 l9i6AP z\m 

75 For iRitaoce Manu II 67 rum. The oaptUl ceremony tstuud to be vedie lacf*- 

ment forwoneo." _ 

See also, Colbfook I Dijeji, Chapief I. « ?para 3 of ihe Miukshara annotiMoB. 
where inamage Is iocluded Id the list of taiaskati 

76 See Sundrabsi Vs. Shivnaryaea, (19081 32 Bom 81, perChaodravarkar, J. 
Kameshwar SasUi Vs Vecrscbarlo^M Msd 422 marrlase h a tacraxncnt aiso&I 
thesudns also. 
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to accept the gift of the bride. Such marriage would not be a proper 
marriage at all and it could be regarded as invalid on the ground that the 
capacity for performance of the essential ceremony of the marriage was 
lacking in the bridegroom.”’^ 


That marriage essentially implies a kanyadan in all approved forms 
of marriage is crystal clear from innumerable texts.’® An attempt is also 
made to find out this character in unapproved marriages.’® 

fn the words of Vyavhara Chandrika, ‘marriage among us Hindus 

though essentially a religious sacrament.partakes in the nature of a 

civil contract."*® 

In some of the judicial pronouncements also it has been said that 
Hindu marriage though a sacrament is also a contract.** 


Mr. Justice Tmdolkar of the Bombay High Court advances an 
argument: he says that assuming that the Hindu marriage is a sacrament 
alone and it is not a contract, even then there is sufficient authority for 
the proposition that an impotent person cannot perform the Samakara. 
Manu in 11,67 says that marriage is a Vedic samskara. In the performance of 
every samskara it is estential to offer oblations to holy fire and Hindu law 
clearly lays down that some persons do not have capacity to do so. 
Manu says : A brahamna must never eat at a sacrifice that is offered by 
one who is not a Srotrya, by one who sacrifices for a multitude of men, 
by a woman, or by a eunuch.®* Manu further says : when these persons 
offer sacrificial viands in the fire, it is unlucky for holy men and it dis¬ 
pleases the gods; let him therefore avoid it.*® Katyayana also said to the 


77 Ratneshwari Nandan Vs. Bhagwali Saran, 1950 F.C. 142, at p. 178: in fact the 
learned judge quoted the passage from Bannerji’s work, Hindu Law of Marriage 
and Stridhan. 

78 Manu, V, 151: “The gift of the bride is the cause of the husband’s dominion 
over her." 

In the lOth and 11th editions of Mayne’s Hindu law the following passage occurs: 
“While marriage is according to Hindu law a sacrament it is also a civil cont-ict, 
which takes the form of a gift in the Brahma, a sale in the Asura, and an agree¬ 
ment in the Gandharva,” (pp. 143-11, loth ed ) 

Machaghten’s Hindu Law p ‘‘7: “Marriage among the Hindus is not merely a 

civil contract, but a sacrament, forming the last of the ceremonies prescribed to 
the three renegrate classes and the only one for sudras ’’ _ _ _ 

Strange’s Hindu Law p 44: "The essence of the rite (of marriage) consists in 
the consent of the parlies . that is. of the man on the one hand, and, on the other, 
of the father or whoever else gives away the birde.” 


Vol. II p 432: the full passage runs as under: 

"Marriage amongst us Hindus, though essentially a religious sacrament (being 
the last of initiatory riles prescribed for men of the renegrate classes, and the 
only one for women and sudras) partakes also of the nature of a civil contract. 

See AnionaDossee Vs. Proladh Chundra. 6 Beng. L.R. 243, per Milter, J.; 
&uiamrVs. Masilamani,33Mad.342. per Nair, J. But see, Venkatcharyulu 
Vs. Ramgacharyolu, (1891) 14 Mad. 313. 


82 Manu IV, 205. 

83 Manu IV, 206 (Sacred Books of the East, Vol. XXV, p. 161). 
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same effect Those who are deficient m limb or are not learned in vedas, 
cr are impotent or sudras arc to be excluded from vedic rites’* ViramUio 
caya said It appears from this that an impotent person cannot perform any 
lamskara as be cannot perform Jafkarma 

Tandulkar, J advances yet another argument Any marriage under 
4ny system of Jaw postulates that the parties who go through the ceremony 
0 fmarriage have the physical capacity to get married To take the learned 
judge says, only one extreme case, if a Hindu male draped in a sari or 
a ffrock got married to another male.no system of Uw can conceivably 
uphold such a marriage ” The learned judge then fortifies this a'gument by 
laying that under any system of law one of the essential purposes of 
marriage IS conjugal intercourse this is amply emphasised in Hindu law 
The ma/irra which is pronounced immediately before 'Laja Homa’i* 
where the bridegroom says to the bride “Let us beget children”*^ lo 
the Saptpadi, the fifth step is for children Wife i» called Jaya Mantt 
lays " for that is the wifehood of a wife (j^ya) that be is born (Jayalw 
igain by her *’** 

Thujthe learned judge was of the view that the marriage of an iropo- 
teat persoa, whether male or female is void under Hindu law 

In our submissioo the matter may be looked loto from anotbef 

ingle 


The verses of Manu and Yajnavalkaya** which are considered to be 
(be basis that the marriage of impotent persons, lunatics, idiots, etc. is 
\alid Tnose texts occur IQ Uie title of Panttioo and Inheritance Accor 
tfifig to Manu the off spring of such among them as have children is 

V orthy of shareVajnavalkaya says * The sons of these personi wbetber 
tl ey be legitimate off springs or the issue of the wife, are"entitled to allot* 
n ents ” From these vrrses it is inferred that the matnage of an 
Impotent person or a lunatic IS va’id under Hindu lavv. , While, the fact 
tf the matter 15 there are no clear texts which clearly lay down that an 

VO potent person can marry or that the marriage of an impotent person is 

VI Id though the latter proposition can be inferred from the texts quoted 

above ' * > 

It may be noted that under Hindu Jaw even lo>day there is no law of 
legitimation or legitimatization, though the institution of sonship has 


8i Iq Sbraula Sutra, (, 4—5. 

tl He wa» dealing with the samsfcmotJatKarou. See also Mcdhatitbi, conuoeDl- 
ary on Mann VJII 226 , , , 

i6 A Vs B, 1952 Bom ai p 49J ' 

87 According lo the Ashvalayana Grlbyaamta? ’ ’ ' 

t$ 1X,8 Sac/edBwksoItheEaalVol 2CXV.p 329* According^ Manu purpoiea 
of marriage are “Offspring, the (due performance of) rcltgioiu rites, faithful 
stivvce ’ IX 2*' 

19 Manu IX. 203, Yaj II. I4<M1 
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acquired such a high place as has not been enjoyed by any known system of 
law. A son was a ‘must’ for every Hindu. Rig Veda declared: “Endless 
are the worlds of those who have sons; there is no place for the man who 
is destitute of male off-spring.” Manu said : 

“Through the sons one conquers the worlds, through the grandsons, 
he obtains immortality, and through the son’s grandson he attains me 
region of son.”®® 

Again Manu said ; 

“Because the son delivers his father from the hell called put, there¬ 
fore he has been called puna, deliverer from put, by the self-existent one 
himself.”®! 

The absence of law of legitimation may be explained in the fact that 
our sages recognized as many as the thirteen kinds of sons®®, one of which 
is khetraja, who is placed immediately after the aurasa son Manu.®® 

It is obvious that an impotent Hindu male can have only a khetraja 
son. This is how the inheritance by the off spring of an impotent person 
is linked with Viyoga.®* 

Dr. Jolly very pertinently remarked that the majority of the twelve 
kinds of sons have no blood relation to their father and some of them are 
the offspring of mother’s illicit connections with strangers. This constitutes, 
according to Dr. Jolly, the most striking feature of Indian family law.®' 
However, what is sometimes forgotten is that at no stage of our society 


90 Manu V, 137. 

91 Manu V. 138. 

92 Manu’s enumeration is as under (V, (59-60): 

(1) “The atirasa, body born, (2) the khetraja, soil born, (3) the datta, adopted 
(4) the Kritrina, appointed, (5) the gvdhotpama, secretly bom, and (6) th« 
shaudr-i, sudra born-these six are both kinsmen and heirs. 

‘•(1) The kanim, maiden born, (2) the sahodha received along with the wife. (3) th« 
krita, bought (4) the paunnarbhava. [begotten on a remarried woman, (5) th< 
svayom-datta, self given, and the shaudra, sudra born—these six are only kinsmen 
not heirs.” According to Gautama 

“The bodv-born son, the son begotten on a wife through anotler man, the adopter 
son, the appointed son, the son born secretly, and the cast off are inheritors of 
property. The son of an unmarried damsel, the son of a pregnant bride, the sor 
of a remarried woman, the son of an appointed daughter, the son self-given, and 
the son brought belong to the family—these latter ere entitled to one fourth of i 
share, in the absence of former six sons.” (28, 32-33) 

Yajnavalkaya says: “Among the twelve kinds of sons, the one succeeding inheritt 
the property and offers the ball only in the absence of the proceedings.” (II, 112) 

93 V, 159. 

94 See Yaj. II, 141; Dajabhaga V, 17-18; Mitakshara: II, x, 10. 

95 Hindu Law, 156-7 
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have our sages commended such sons, rather they have been prompt enough 
to condemn them ** Manu says 

“These eleven, the soil born, and the rest, as here described, the wst 
one calls—‘substitute of a son’—taken with a view to the failure of a rcli 
gious duty ”*■ 

The great sage further says 

“The man who tries to cross the gloom with the help of secondary 
son obtains results similar to those obtained by one who tries to cross the 
water in a seave ’’** 


The reason for the existence of such sons and their recognition in 
antieot law IS not only because sonship was a very important institution, 
but probably at one stage of social development of every society when 
marriage has not m fact become a union to the exclusion of all 
others, such phenomenon as of soil born sons and other types of secondary 
sons did exist And what has happened is that in the period of codifica 
ion when our grwt sages found that such phenomenon existed, out of 
systematization gave place to all of them in the code 
Protebly at that time too such sons existed m some form or other They. 

tKhS'h” d ”” 

important to realize i, that m Hindujuftsprndeoce 
anVdistS .no^,", ' 'osmuiion of sonship are t»o dilTereni 

neySonlrne,””.’, "'““Only linl-ed with the other 

Ton th« 1 < he roo?? . ‘r'' '“"''‘"y't* concepts In the present tubmiss 
hlMvoful noli! r $^“'*'‘‘'''^''’"‘'’”8'''“^ into the Hindu law 
ranSot '’“•olso the lawyers and jurists 

SrSf so so If tits “ltd that sS and so Is the 

mmher ytbt fo™? ^ t '"“P Ht' conclusion that the 

Sostonhe^ses "I"'' Thts may be so in 

to the cotlclusion’thes in "'’I ^ "i"'’'"tl "c should not jump 

irov,drta S c?n,,i„i??"^“*l'’'"'''^ n '"'Sttimate Precisely ti 
ded lu such dctaiU hv institution of sonship was propoun 

b" io nfonn m he O"' IPS"- >o see that rules ol 

hesotten on one's la'wfuny wTdde5°;r.fr-".‘’“e.'?:; ^raVUltt 


> Ihe Rtgvedic age they w«e 


95 Mitakshara On Yaj I, W We 5 od that even 
disarproved Rig V«da VII 4.lands “ 

only two t.nd, of sons Ihe .»re» 
rtf..,. ,■“«> obviouily doe to 

the sjitemaiijiog habit of Sansknt wriien’*(lUb Ed IMl 
f7 Mano IX. ISO 
S8 IX. 16 

* toin^al'Tj wVzt”"''*’' I'*’ 
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others are not degraded to illegitimacy, though an inferior status is con¬ 
ferred on them. This js why, for instance, kanina, sahodha and khetraja 
pe considered to be legitimate sons of his father. The fact of the matter 
is that the secondary sons become of some importance only in the absence 
of an aurasa son. And in fact their importance lies only in that eventuality. 

If we would look from this angle it becomes clear that when our sages 
said that the off-spring of the lunatic shall be entitled to a share they meant 
what they said, and nothing more. In our submission the logic that 
inheritance presupposes legitimate off-spring and legitimacy presupposes a 
lawful wedlock, does not hold good here. In all cases it may not be essential 
that the mother of the child should necessarily be the wife of the child’s 
father. 

In the continental law where legitimation by acknowledgement is recog¬ 
nized, i. e. a child born out of lawful wedlock may be recognized by the 
father of the child as his own child, and this confers a status of legitimacy 
on the child, but the mother of the child is not recognized as the wife of 
the father of the child, though under Mohammedan law it is so.“® 

> I ‘ 

In the modern law also we find this to happen. In cases where children 
born of void and voidable marriages are recognized as legitimate children, 
no status of wifehood is thereby conferred on the mother of the child. S. 9 
of the Matrimonial Causes Act, 1950, confers legitimacy on the children of 
voidable marriages which are annulled. Similarly; S. 2 of the Legitimacy Act, 
1959 confers status of legitimacy on children of void marriages in certain 
circumstances.*®* 

The same is now the position under the modern Indian law. Section 
26, Special Marriage Act, 1954, confers status of legitimacy on the children 
of void and voidable marriages in respect to which a decree of nullity is 
granted by the court. An analogous provision is enacted in S. 16, Hindu 
Marriage Act, 1955. 

In none of the above cases, either under English law or Indian law, 
any status is conferred on the mother of the child; in fact since the decree 
of nullity destroyed the status of wife, a special provision to save 
the children from becoming bastards is provided. In our sub¬ 
mission the same is the position when our sages said that the children of 
disqualified persons are entitled to a share on inheritance. What has 
happened is that their Lordships of our High Courts in holding the 
marriages of impotents, lunatics and idiots, happen to reverse the process of 
nature and law when they thought that Just as sonship springs from 
marriage so also marriage could be made to spring from sonship without 
offending logicJ^- 


100 Baillie 406; Hedaja. 439; see also Md. Allahabad or Md.lsinail, (1880) 10 All 289 

101 These and some other statutes have now been consolidated in the Matrimonial 
Causes Act, 1965. 

102 See Paras Diwan: Marriage of Lunatics under Hindu Law, 1952 Allahabad Law 
Journal, 17 at p. 22. 
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Thus, in our submission when their Lordships of the Calcutta High 
Court and Bombay High Court interpret the ancient texts to say that the 
marriage of an impotent person is void, they are right Ancient texts very 
clearly lay down that an impotent person has no capacity to marry 
They further lay down that such a person is not fit or competent to un lergo 
the sacred ceremony of marriage This means that the marriage is valid 
neither materially nor formalh In our submission, the indissolubility of 
sacramental marriage does no'imply that just because a person succeeds m 
undergoing a 'acred ceremony, that fact alone is enough to confer a status 
of husband and wife on the parties If a person undergoes a ceremony of 
saptpadi say, with a donkey or an owl. that would not result in any holy 
lie of matrimony, though the human partner may be guilty of bestiality. 
Or, if a brother and sister undergo the ceremony of marriage they cannot 
thereby have the status of husband and wifeSimilarly if the impotent 
person has no capacity to marrv merely because he succeeds in procuring a 
sacred ceremony for himself or herself, would not mean that the other patty 
get tied to him in holy matrimony till etcrniiy Such a marriage is null and 
void and this has been clearly recognized by our sages 


The other argument that is advanced in favour of validity of marriage 
of impotent persons is that since they are recognized as legitimate childien 
of the disqualified person, the marriage of the latter should be taken to be 
valid. In fact this IS the mam argument of their Lordships of the High 
Courts of Andhra Pradesh and Saarashtra Texts of Maou and Vajoavalkaya 
and the comtneniry on thern m the Mitakshara and the Davabhaga are relied 
on But their context is forgotten These texts occur in Chapter on 
Inheriuncc It is true that Yajnivalkaya Use> the words, ‘the offspring of 
the wife and Manu also uses the words ‘desire to take a wife ’ But we 
know that even m the naodirn Unguigs of all countries the spouses of a 
void marriage are still called husband and wife We still do not have belter 
language and when a person having no capacity to marry undergoes a cere 

mony of marriage, we call his marriage as void marriage, while in fact we 

^ carnage is no marriage Then if in that age our sages 
used the word ‘wife they merely meant to say that if unqualified persons 
S'®" *"Pro‘^“""gaceremony of roarnage. their children shoald not be 
made to suiTer for the wrong of their parents and should get a share lO 
inheritance as well as on partition 


very remarkable that our 
heights of visualization which the modem man 
cached vaguely in the early part of the twentieth century. It is remarkable 
in the other direction also that the modern lawyer and man encircled in his 


103 Theic lexis have been cited earlier see footnotes (43) lo (50) 
tOi Atlaysierrs cflawrecosniiecemii, probiblud degrees of relationships, and a 
^mage with such relationship IS considered to be nnll and void, Tcndollar, 
J has cfi^ another Insiance if a male drapped m a aari geti mamed to aeotber 
male such a ceremony cannot make the pan(ei husband and wife A Va B, 

Bom atp 493 

105 These texts have been cited earlier, tee foot-noies, (58) to (62) 

lOS Texis have been quoted earlier eee foot-notes (5) (9), (12) and (13) 
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own logic failed to understand and interpret the text in their true import 
and thought himself to be ingenuous in making marriage spring from son- 
ship. 


That the marriage of impotent persons, lunatics and idiots was null 
and void according to our ancient law is clear from more than one text.**” 
However, our sages tried to protect the children of such marriage from the 
stigma of bastardy. 

When the Hindu Marriage Act. 1955, was enacted, it seems that oui 
parliament followed the middle-of-the-path policy. It did not lay down 
marriage of an impotent person as void. It merely made it a voidable 
marriage. A year earlier, under the Special Marriage Act of 1954 the 
marriage of an impotent person was laid down to be null and void. Simi¬ 
larly we find that under, the Parsi Marriage and Divored Act, 1936,'the 
marriage of an impotent person is null and void and it can be sb declare J 
at the instance of either party to the marriage.’®® Under the English statute,' 
Matrimonial Causes Act. 1950. marriage of an impotent is not hull an3’ 
void, it is merely viodable. But then it can be avoided at the instance of 
either party.*®® This provision of English law and probably also the cov 
troversy among our High courts led our Parliament to follow the middle 
course. However, under the Hindu Marriage Act, 1955, the impotent 
spouse cannot get the marriage annulled **® 

Thus, it seems that our Parliament though enacted in 1954*** that the, 
marriage of an impotent person is null and void, yet in 1955 it enacted’ 
that the marriage of a Hindu impotent is merely voidable. It may be that 
we are still maintaining the continuity from past, and despite the recognition 
of divorce, do not consider the Hindu marriage as null and void, except in 
very exceptional cases.*'* However, this provision has another aspect. If 
one person can live happily with his spouse who is impotent, then wh y 
should the society and law inter-meddle in it, by insisting to say that suer- 
a marriage is void. Then, two impotent persons may marry each other,' 
and may live happily all throughout their life. Similar may be the cas j. 
with eunuchs Why the law should deny them a married life, and why 
should the marriage has sexual intercourse and procreation of children s d 
important as to deny other advantage of marriage to impotent persons if 
they desire to marry. In this, and in this alone lies the justification of th j 
validity of the marriage of impotent persons. They can after all satisfy 
their urge (in case they have it) of having children by taking recourse to th i 
law of adoption. But in our submission, under the Hindu Marriage Act, 
1955, the marriage should be dissoluble not merely at the instance of the 
non-impotent spouse but also at the instance of the impotent spouse. 


107 See foot-notes (43 to SO) 

108 S.30. 

109 See Raydon on Divorce p. 108 (8tli Ed.) 

110 S. 12 (1) runs: “That the respondent ■was impotent at the time of the proceedines 

111 Under the Special Marriage Act. 

112 Under S. 11 only three grounds are listed for a vok marriage. 




THE POSITION OF LAND-LOCKED STATES IN 
INTERNATIONAL LAW 

By 

Dr B R Chauhrn m a , a..M , ll d 
Reader Jn Law, Panjab UNiVERSfTY, Chandigarh 

States as Units of International Intercourse 

Without indulging m the controversy whether the states alone arc the 
subiects of international law or the individuals also, m general or to some 
extent, enjoy that status^ it can certainly be asserted beyond doubt that as 
a person of International Law primarily, a state functions as a unit of 
international intercourse between different members of iDternalional 
community 

Role of Territorial Link 

Temtory is one of the indispensable basic clemcnls of state as a concept 
of political philosophy and there is no denying ibe fact that when it h 
required to play ns role as a member of the lotcrnaiiopal community mo« 
of the rights and obligations of a state revolve round the territorial link or 
base themselves on concepts which are tn one way or the other connected 
with the element of the territory ' 

Legal Fictions and Analogies in International Law 

' Legal fictions and legal analogies play a very significant role lo the 
domain of law although they are to be applied with caution and subject to 
their propriety and suitability in the applied field • Such fictions are created 
snd analogies invoked in order to enable tbe concerned subjects of law tc 


•Tliix Paper was read at the AnnosI Conference of tbe Indian Society of Inter 
national Law, held in New Delhi on I0ih-l<lih December, 1965 It has bee" 
made uptodate ' 

\ For this con'roversy s« among otben Starke. An Imroduction ip fnlernallonal 

tow (I963j,p 53 ff Judge Lauterpachi, in Law yittz-rerfr Jferfew, Vol 63 (l®47) 
pp 433-ieOand Vol 64(i948)pp V7-II9, Kelsen, J»eoceLaw (J944), p 76 
Oppenheim,Ln/erna//ci«a/lnw, Vol IU952).pp 579 fT. Westlake Collected Paptr* 
(1914) VoL I, p 78 and B R, Cbaubao, ‘’International Community and the 
Cjnstitueot Elements of fntersational Law (paper read in the Seminar of Inter¬ 
national law condocted at New Delhi from 3Ist August to 12ib September, 
under the anspices of the lotemauonal Law Associaiioo (Indian Branch) »i>d 
published in Panjab U/diertUy Law Journal "Law R^yiew" (19‘9) 

J Oo this subject conioll Laoterpartit, Prtrate Law Sourcee and Analoztes of Inter 
■er/eireJ Lew, 1927 
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overcome the difficulties experienced in applying the otherwise prevailing 
rigid, unsuitable and incomplete concepts and rules of law which, through 
their just mentioned deficiencies, obstruct the smooth functioning of the 
concerned legal order within the concerned community. 


In the field of the Law of the Sea certain such fictions e.g., the fiction 
of the “territorial waters” whereby the so-called “maritime belt” of the 
adjacent coastal water' is treated as a fictional part of the state territory 
of the concerned coastal State and the fiction of the “floating island” 
whereby a ship on the High Seas is treated as a floating island of the flag ^ 
State, have contributed a lot towards rendering the communications and' 
intercourse between different members of international community not only 
possible or practicable but also smooth. 

The fiction of “territorial waters” has also helped in restricting the 
jurisdicdonal claims of the concerned coastal states upto a specific limit* of 
the adjacent waters of the oceans so that all the states in general may make 
use of and exploit the resources of the High Seas to the best possible 
extent in the interests of the world community as a whole. The concepts 
of ‘'Continental Shelf”* “Contiguous Zone”* and the fiction of “Factory 
Ships”® have further opened the channels of exploitation and utilization 
of the living and other resources of the sea for the concerned states. 


3 This speciSc limit varies from state to state and even the Geneva Convention on 
Territorial Waters and Contiguous Zone of 29th April, 1958 has not been able to 
achieve a uniform width of territorial waters acceptable to all the states. 

•1 For literature see Arthur H. Dean. “The Second Geneva Conference of the Law 
of the Sea”, "The Fight for the Freedom of the Sea”, A.J.I L., 1960, p.753 and 
F.N. 14 and IS at p 753; U.ff. Year Book, 1954. p. 423 and 1959, p. 532 
Richard Young “Recent Developments with respect to the Continental 
ShelV', A JI L, 1948, p. 849; Shigeru Oda, “The Geneva Convention on the 
Fisheries, Tts Immaturities”, Friedenswarate 55, 1959-60, p. 317 ff; Arthur 
H. Dean, "The Geneva Conference on the Law of the Sea: What was accomp¬ 
lished"/I//£., 1958, pp, 607, 864-65; Richard Young, “Sedentary Fisheries and 
the Convention on Continental Shelf", A.J.I.L; 1961, p. 359; A.G. Robles, “The 
Second United Nations Conference, on the Law of the Sea—A Reply”, A.JJL. 
1961, p 669; J.A. Gutteridge, “The 1958 Geneva Convention on the Continental 
Shelf", R T.l L . 1959, p. 102; Gracia Amador, ’’The Exploitation and Conservation 
of the Resources of the Sea, 1959, pp. 2-3,90; Berber, "Lehrbuch des Voetkerrechls'' 
Vol. 1, 1960, p. 331; and Chauhan, ‘Rangordnung verschiedener Arten von Wasset- 
nutzungen nach Internationalem Wasserrecht” (Dessertation. Ch. IV). 

5 Charles B. Selak, Jr., "Recents Developments in High Sea Fisheries Jurisdiction 
under the Presidential Proclamation of 1945” ,4.//J,., 1950, p. 670; Viktor Boeh- 
mert in Strupp’s “Woerterbuch des Voelkerrechts”, Vol I, p. 530, A.J.I.L. (1949), 
p. 791; (1951) p. 225 F.N. i and 1960, p. 767; F.N. 60 and Berber, Ibid, p 320. 

6 Arthur H. Dean, “The Second Geneva Connference on the Law of the Sea”, 
"The Fight for the Freedom of the Seas”, A.J.I L., (1960), pp. 40 & 4! (The 
Soviet Union is reported to have invested dollars 270,000,000 in a world-wide 
fishing fleet including nearly 100 “factory ships” costing dollars 3,000,000,000. , 
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Different Phases of Law of High Seas 

The law of High Seas has passed through several phases as influenced 
by the political trends, economic needs and stages of technological 
developments of different eras There was a phase when the entire ocean 
*a$ free for navigation Then came the period of as'-eriion of claims of 
lOvercignty over certain parts of the High Seas by certain States and the 
pendulum again swung in favour of the freedom of the High Seas Evidence 
Is not lacking vhen jurists were found busy m evolving theories aimed at 
protecting the national interests or justifying the claims of their respective 
states Developments in the held of technology and awakening of the 
consciousness of the States us a us cxploiiation and utilization of the 
resources of the sea have been in the past and are at present plajing 
significant role in the development of the law of the sea As the channels 
of utilization of the resources of the sea for political strength and 
economic potential of ihe states are widening, the stales are accordingly 
becoming more and more active in iheir participation in the process of the 
formulation and development of the law of the sea so that it may be shaped 
in such a way as to safeguard and promote their reipective interests 

Definition of the High Seas 


A state, by virtue of ns sovereign status as a person of International 
Law. exercises sovereign power and control over n$ entire terntor) and as 
such It exercises jurisdiction over all persons and things present and the 
acts done on that territory ^ In addition to the landed patt of the state 
territory including water on this tonded-part i state also exercises jurisdic 
tion over the superjacent airspace and if it has a seaboard then also over 
a cenam portion of sea adjacent to its coasts which is m technical phraseo 
logy termed as ‘'territorial waters’*, “marginal or territorial sea” or 
“maritime bell”. Oppenheim names this as “a ficiional part of stale 
territory” • The open sea or the high seas “is the coherent body of salt 
water all over the greater part of the globe wuh the exception of the man 
lime bell and the territorial straits, gulfs, and bays which are part of the sea, 
but not part of the open sea” • 


Article 1 of ihc Geneva Convention on High Seas of April 29 , 1958 , 
defines Hich Seas as follows “The tern ‘High Seas* means all parts of 
the sea that are not included in the territonal sea or in the internal waters 
of a state" 


7 ThijstateaeQlIstobenndentood as tuluecteil to exceptions, like ImznmiiJw 
of diplomatic envoys and Ihe concept of extratcmlor»2lity etc 

8 Jnle'iiatlonal La», Vol 1, 1952, p 417 

9 Oppenheim./6/<f P 53S For defiaiiion of the High Seas also see Colomboa. 
httrnatlonal Law of the Sea, 1962 p 44 

to Formi ollbcConvenuonsteX JIi.,Vot 52,1958.ff at p 842. 
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Freedom of the Open Sea in Antiquity 

A survey of the early history of international law reveals that “in 
antiquity and the first-half of the Middle Ages navigation on the open sea 
was free to everybody”.^^ In Roman Law the sea was one of the things 
“common to all” and not subject of property at all.^^ 

In Mare Liberum written in 1604 and published in 1609 Grotius, while 
asserting that the sea ought to be free, based his stand on the reasons that 
“all property is grounded upon occupation which require that movable 
shall be seized and immovable things shall be enclosed; whatever therefore 
cannot be so seized or enclosed is incapable of being made a subject of 
property. The vagrant waters of the ocean are thus necessarily free. The 
right of occupation, again, rests upon the fact that most things become 
exhausted by promiscuous use and that appropriation consequently is the 
condition of their utility to human beings- But this is not_ the case with 
the sta; it can be exhausted neither by navigation nor by fishing, that is to 
say in neither of the two ways in which it can be used”.^® 

Claims of Sovereignty over Portions of the High Sea 

Although certain writers suggest that the claims to the right of appro¬ 
priation and ownership of certain portions of the open sea were made in 
the latter half of the Middle Ages, in the fifteenth and the sixteenth centuries 
there is evidence to show that such claims were asserted and to some extent 
rather recognised as early as the latter half of the thirteenth Century. In 
1269, for example, Venice began to exact a heavy toll from all vessels 
navigating Northern Adriatic. After paying it for a few years Bologna and 
Ancona took up arms to be free from this burden but losing the war “they 
were compelled formally to acknowledge the sovereignty of Venice over 
Adriatic and to consent to pay the dues she demanded. ^ Again, on the 
authority of a memorial presented in 1929 to certain commissioners, sitting 
in Paris to redress damages done to merchants of various nations by a 
French Admiral within the English seas, it appears that the procurators of 
the merchants of Genoa, Catalonia, Spam, Germany, Zeeland, Holland, 
Friesland, Denmark and Norwa> acknowledged that the dominion over the 


n See Oppenheitn, International Law Vol. I, 1952. p. S33 where he also cites Ulpian 
stating that “the sea is open to everybody by nature (L. 13, pr. D viit 4 Mare 
quod natura omnibus patet) and Celsus asserting that "the sea, like the air, is 
common to all mankind". (L. 3, D XLIII. 8: Maris communem usum omnibus 
hominibus ut aeris) (p 533 F.N. I and 2); Starke, An Introduction to International 
Law, 1963, “These claims (rights of appropriation and ownership of portions of the 

open sea) were made in the latter half of the Middle Ages, in the fifteenth and 

sixteenth centuries and in the first half of the seventeenth century", p 180. F.N. 1 
(see also p, 232); Berber, Ibid , p. 321. 

12 See Colombus, Ibid., pp. 57-8 and Westlake, International Law, Part I, Peace 
(2nd Ed. 1910), p. 202 (cited by Colombos, Ibid., p. 58 F.N- I). 

13 Cited by Colombos,p. 58. 

14 Hall, A Treatise on International Law, 7tb ed. 1917, p. 145. 
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English seas, and the right of ‘makiag and establishing laws and statutes 
and restraints of arms and all other things which may appertain to the 
exercise of sovereign dominion’, over them, were possessed by England”*’ 
and that England continued enjoying these rights for nearly three centunes 
afterwards 

The state practice of the second half of the Middle Ages shows that the 
Republic of Venice was recognised sovereign over the Adriatic Sea and the 
Republic of Genoa as the sovereign of the Ligurian Sea Pope Alexander 
VI, through the Papal Bulls promulgated on September 7$, 1493 partitioned 
the New World between Spain and Portugal which arraogemeni was 
:onfirmed by the Treaty of Tordesillas in the following year Jn 1506 
Pope Julius H reaffirmed this treaty between the King of Spam and Portugal, 
hxiog the rcipeciive limits at a line drawn 370 leagues west of the Cape Verde 
Islands so as to indicate that all to the East (and Brazil to the West) was 
'he sphere of Portugal and all to the west (with the exception of Brazil) 
was the sphere of Spam ’* Consequently Portugal claimed sovereignty over 
me whole of the Indian Ocean and of the Atlantic South of Morocco and 
Spam over the Pacific and the Gulf of Mexico Sweden and Oenmark 
^vereigniy over the Baltic and Great Bnlam over the Narrow Seas 
me North Sea, and the Atlantic from the North Cape lo Cape Fmis terre ” 
France also daraeJ, to some not very well defined extent the waters stretch 
mg outwardly from her coast ** 


Mft the beginomg of the seventeenth century'‘no 

surrounded Europe was looked upon as free from a 

them and over most of 

them such right* were exercised to a greater or less degree 


mlesli e Ae sounded like self styled 

other tiilefa?‘Kf^i^ r ih Empire styled themselves among 

^ f r* Edward III after the Battle of 

•ICmE oYihe^M,” tk' ^1°"* (oni^n vessels as being due to him as 
<kmeotioncd cUims were in no way unreal 
hund?e“f of successfully asserted for several 

aunarcds ol years By way of illustrations of the successful assertion of 
>l.a.F,ed.„clc III,'’ Em^'oTofG^ny.” had 
o ask me pcfmtssfon of Venice for a transportation of corn, from Apulia 


15 Hall Ibld.pp U5>|46 

16 Forr=t„™„,c,W..bo. ;M. p Start, p j,,. 

17 ScOppeDh,™ iWd.p 534 al.o Bober. . pp 311.21 

18 See Hall /i/rf, p 1<J4 «.PPJii*ZA 

ZTvcTt TmTiT Td't.’ 

» See Oppenheim./AW P. 5M and Cotombes./Hrf. p 43 
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through the Adriatic Sea in 1748 and when in 1636 the Dutch attempted to 
fish in the North Sea without licence from Great Britain they were attacked 
and compelled to pay £30,000 as the price of indulgence. Again when Philip 
II of Spain was in 1554 on his way to England to marry Queen Mary, the 
British Admiral, who met him in the British seas fired on his ship for flyins 
the Spanish flag and the King of Denmark, when returning from a visit to 
James I, in 1606 was forced by a British captain, who met him off the 
mouth of Thames, to strike the Danish flag 


A refusal to accord the honours of the flag by Holland m part caused 
the war of 1652 between England and Holland and furnished a pretext for 
that of 1652 which ended with the treaties of Westminster of 1654, of Breda 
and of Westminster of 1674 and according to Article 4 of the Treaty of 
1674 Holland expressly recognised that the British Seas extended from Cape 
Finisterre to Stadland in Norway.-* 


The minimum expression of enforcing maritime sovereignty Jay in 
m iritime ceremonials whereby a state claiming sovereignty over a portion of 
the open sea required foreign vessels, navigating that part, to honour it! 
flag as a symbol of its sovereignty.*^ But in reality these claims were made 
to gain and assert political power and to obtain economic advantage out of 
the portions of the seas over which the concerned States claimed sovereignty 

Jurists like Selden, who in his‘Mare clausum', printed in 1635 by the 
command of King Charles I, tried to combat the views of Grotius in the 
interest of England, attempted to give a legal formulation to the above 
mentioned claims of maritime sovereignty. Selden maintained the right of 
appropriation in principle and as a customary fact but he declared that “a 
state could not forbid the navigation of its seas without being wanting to 
the duties of humanity”.*^ 


Pufendorf argues that “fluidity is not itself a bar to property, as h 
proved by the case of rivers; that though the sea is inexhaustible for some 
purposes, its fish and the pearls, the coral, and the amber that it yields, 
are not inexhaustible”, and that “there is no reason why the borders 
should not rather challenge to themselves the happiness of a wealthy share 
or sea than those who are seated at a distance from it”. He states further 


Zt For reference see Hall, ibtd., S. 40. p. 149 and Oppenhelm, ibid., pp. 534-5 

22 For reference see Hall, ibid , p. 149 and Colombos, ibid , p. 50. 

23 See Oppenheim, ibid., p. 535 F.N. 2 where he states that so late as 1805 the 
British Admiralty Regulations contained an order (quoted by Hall S. 40) to tht 
effect that when any of His Majesty’s ships shall meet with the ships of an)' 
foreign power within His Majesty’s seas (which extended to Cape Finisterre), it h 
expected that the said foreign ships do strike their topsail and take in their flag, in 
acknowledgment of His Majesty’s sovereignty in those seas; and if any do resisi 
all flag officers and commanders are to use their utmost endeavours to compel 
them thereto and not suffer any dishonour to be done to His Majesty' 

24. Mare clausum, lib. i.c. 20 (cited by Hall, ibid,, pp. 147-48) 
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that the sea is a defence ‘for whicL reason it must be a disadvantage to any 
people that other nations should have free access to their shores with ship 
of wars without asking their leave, or without giving security for their 
peaceful and inoffenstve passage” ** 


Present Position and the Implications of the Freedom 
of the High Seas 


Hugo Groiius was perhaps “the first prominent literary representative 
of the principle of freedom of the seas He wanted to assert this right 
as in the face of the claims of Great Britain, Holland was imprisoned 
Within the English seas and Grotius further wanted to show that Dutch 
bad a right of navigation and commerce with the Indies, in spite of the 
Portuguese interdictions The planned opposition to the thesis of attack 
of Grotius on maritime sovereignty prevented bis immediate victory but 
in spite of this opposition the stand of Grotius found recognition and 
gradually all prominent writers of the eighteenth century look up the case 
of freedom of the open sea with the exception of the maritime belt 


practice the principle of freedom of the high ,seas started 
□uding favourable reaction even during the era of claims of maritime 
sovereignty After the discovery of America Portugal and Spam attempted 
to keep foreign vessels altogether out of the seas over which they claimed 
sovereignty The magnitude of ibis claim invoked oppo^ltlon and resistance 
of the Very existence of these rights and in spite of the Spanish and 
Portuguese interdictions Dutch. English and Fiench explorers and traders 
navigated on the Pacific and the Indian Oceans'* When Mendoza, the 
Spanish Ambassador m London protested in j 580 to Queen Elizabeth 1 

mam Elizabeth answered 
Pacific and refused to 

from frirlv 5,^1"“ ^5; .“"'' ff”™ 

r, 00*1 “S'! of the sea and Ihe 

oro?,?*, r"" ■ "'"'''I ““ “">' fce'ons «> aoy P'eP>' 

5' P' nature nor regard of public use 

permitted any possession thereof ® ^ 


and lo'b-"’re?. “"''I'' "-“S destined to tnumph 

eecogniscd Almost all the writers agree that in the 

firf Q u?ter^of om?tr'?h the end of the 

hrn quarter of nineteenth century the principle of freedom of navigation 
Kcatnc universally recognised in theory and in practice and it can now be 


26 

26 

27 

23 

29 


PufenJorf bk iv ch |v par.is (^(ciied by Hatl Ibid p 1481 
See Berber ibld,p 3»2 

Prele-hoek t-brnr siandard .erk, 
O, DomMo Marl, appear.d to 1702). Vaiiel and Marr.n, eie. 
ForfercrenceseeOppenheim Ibfd ,p S3s 
Camdre draoJ,,. |6J5.p 225 (cited b,Colomho. (S/d.pp 47 4Si 
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claimed as an uncontested principle of modern customary international law 
that the high seas as a general rule can not be subjected to appropriation.®® 

This principle has found expression in judicial pronouncements also. 
Lord Stowell summed up the rule in a very simple and brief form in the 
case of Le Louis by stating that, “all nations have an equal right to the 
unappropriated parts of the ocean for their navigation.”®^ Judge J.B. Moore, 
in his dissenting opinion in the Lotus Case®- observed: “In conformity 
with the principle of the equality of independent states, all nations have an 
equal right to the uninterrupted use of the unappropriated parts of the ocean 
for their navigation, and no state is authorised to interfere with the naviga¬ 
tion of other states on the high seas in time of peace except in case of piracy 
by the law of nations or in extraordinary cases of self defence.” 

The principle was, however, recognised as a peacetime principle. When 
in 1918 Wilson’s 14 points, out of which point No. 11 stipulated “the 
complete freedom of navigation, on high seas during peace as well as war”, 
were declared as preliminary basis for peace treaty with Germany. England 
made reservations vfs-a-m point No. 11.®® 

On the basis of the analogy of the principle of freedom of the high 
seas an attempt has been made to extend, with the help of treaties, the 
principle of freedom of navigation on Straits, inter-oceanic canals and 
rivers.®'* 


.'0 See among others Berber, ibid , p. 322; Oppenheim, ibid., p. 537; Colombos, ibid., 
p. 59; Starke, ibid., p. 233; Briggs, The Law af Na'tions-Cases. Documents and 
Notes, 1953 2nd cd', pp. 10, 328-29; Hyde, International Law Chiefly as interpreted 
and applied by the United States, 1947, Vol. I. p. 751 and Hall,/Wrf., p. 144. 

31 (1817) 2 Dods. 210 241-244 

32 P.C.l.J.,Sct. A No. 10 (1927), 25; see alse Briggs,/Wd., p. 229. 

33 Berber, i6/cf, p. 322 Lloyd George declared that he could not give up control 
of a means which had enabled the Allies to win the war. Hackworth, Digest of 
International Law, 1940-43, II, p. 656 (cited by Berber, ibid , p. 622. F.N. 5) 

34 See Convention relating to the Regime of the Straits, signeo at Lausanne, 
July 24, 1923, (LArrS, no. 702. Vol. XXVIII, p. 116). It is stated in Article 1 
that “The High Contracting Parties agree to recognise and declare the principle 
of freedom of transit and navigation by sea and by air in the Straits of 
Dardanelles, the Sea of Marmora and the Bosphorus, hereinafter comprised 
under the general terra of the Straits”, p. 119; Convention Regarding Regime of 
the Straits, with Annexes and Protocal signed at Montreux, July 20, 1936 (LNTS, 

' No. 4015, Vol. CLXKIII, P- 213)... Article I states; “The High Contracting 
Parties recognise and affirm the principle of freedom of transit and navigation 
by sea in the Straits”, p- 219; Convention and Statute on Freedom of Transit, 
Barcelona, April 20, 1921 (iN75), No. 171. Vo. VIII, p. 12) and Convention and 
Statute on the Regime of Navigable Waterways of International Concern, 
Barcelona, April 20, 1921 {LNTSi No. 172, Vol. VII, p 35). For treaties dealing 
with freedom of navigation on rivers and interoceanic canals see treaties cited 
by Cbauhan in “Rangordnung verschiedener Arten von Wassernutzungen nach 
' inttmationalem Wasserrecht” (Dissertation). 
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Now the law on High Seas has been codified through the Genevs 
Convention on High Seas of April 29, 1958 Article 2 of this Conventioo 
defines the freedom of the High Seas as follows 

’It (freedom of the high seas) comprises, inter alia, both for coastal 
aod non coastal states 

1 Freedom of navigation 

2 Freedom of fishing, 

3 Freedom to lay sub marine cables and pipelines, 

4 Freedom to fly over the high Seas” *• 

in the concluding paragraph of Article 2 a qualifying provision is made 
wherein it is stated 

’These freedoms aod others which are recognised by the general 
principles of international law, shall be exercised by all States with 
reasonable regard to the interests of other Stales in their exercise of 
the freedom of the high Seas ” 


On the basis of these provisions u may be pointed out that the 
'freedom of the high seas” would signify *’(a) that the high seas can flcver 
V H . I of any one particular state, (b) that there is 

ateoiute freedom of navigation on the high seas for vessels of all nations 
wntther metcbanimen or warships, (c) that in general no slate ma\ exercise 
jurisdiction over ships wuhm that sea not bearing its flag, (d) that s 
State may, as a general rule, exercise jurisdiction over a particular ship only 
m virtue of the maritime flag under which that ship sails, (e) that every 
slate aod Its citizens arc entitled to make use of high seas for having su^ 
manne cables and oil pipelines (the so called ''freedom of immersion"), 
for the conduct of fisheries, and for scientific or technical purposes, (f) that 
there is absolute freedom of flight above the open sea for all aircraft 

It 15 a landmark in the history of international law that through the 
medium of a mullilatcral Convention” concluded under the auspices of 
the United Nations the rights, implied id the concept of the freedom of the 

of both coastal and non coastal States 


W For t«t«c^/t. Vol 52 ms p *43 Th. ,„i of .he Conven.ion Is 
available in UN Doc. A/CONF IJ/L. 53 repriDled In Oe;,/ of State Bulletin 1113 
jl. SlatVe, Ibid , p 233 

" "" R=.oi»,io« III, (XI) oi 

Ftbrar, 21, IM7 decided locoorenc an ,M=rn»Uoml conference ol plenlpolen- 
liine. Id exemine tbe Im of (be ,caend li aho recommended Ibxl .he Confe.eec. 
.bonia .lady .be qoe.llon oI Ihe free aceexe to the eee of Ibe laod-locled 

conntnee e.iab.i,bed by .be .oieraa.Ioo.1 pmoice or .reeile. 193, 

P *10* . ' ' 
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Geographical Limitations of Land-locked States vis-a-vis these 
Freedomst 

As pointed out in the beginning of this exposition the territorial link 
plays a very significant and decisive role in the domain of international law 
The geographical location of the land-locked states has made a natural 
classification, at least for the purpose of law of the sea, of States into 
coastal and non coastal states inevitable. The location of the land-locked 
states is a geographical factuaiity and reality which produces some natural 
and factual consequences even if an attempt is made to push this factum in 
the background in order to elevate, at legal level, the principle of equality 
of all the States. 

The concept of “high seas” is inter-connected with and co-related to 
the concepts of “territorial waters”, “continental shelf” and “contiguous 
zone”. The rights and obligations of the coastal states are clearly distinct 
with reference to “high sea” on the one hand and their “territorial waters”, 
“continental shelf” and “contiguous zone” on the other hand. A non¬ 
coastal State, by dint of its geographical location, can not, in the prevailing 
legal structure, at all exercise any rights or perform any obligations relating 
to territorial waters, continental shelf and contiguous zone for the simple 
reason that as a matter of fact it does not possess any of these fictional 
parts of State territory. This factual situation is bound to keep the non¬ 
coastal states at a different level than the coastal states vis-a-vis the law of 
high seas even if attempts to enable the non coastal states to enjoy the 
benefits of the principle of freedom of the high seas bear fruits to certain 
exient 

In fact it were these factual difficulties and problems which kept the 
non-coastal states in suspense vis-a-vis the rights on the high seas, e.g. 
although the question was raised in Switzerland several times, on each 
occasion Swiss Pederal Court declined to give permission to Swiss subjects 
to use the national flag at sea and they v/ere consequently compelled to use 
the flag of some other State. “The reasons given fay those who were 
opposed to the use of a maritime flag by inland countries were that the 
ships were dependant on the goodwill of other nations for the use of their 
ports, and that the responsibility which results from a ship’s nationality 
can only be real if the ship belongs to a port of a state and that on -her 
return to that State the captain, crew and the passengers could be punished 
for any offences they may have committed at sea”.®® It was perhaps because 
of these difficulties that while convening the international conference of 
1958 to examine the law of the sea the General Assembly could only 
recommend that the conference should (merely) “study the question of the 
free access to the sea of the land-locked states, as established by the inter¬ 
national practice or treaties”®®. These and some other complications also 


38 We.stlake, Vol, 1, p. 169 (cited by Colotnbos, idlJ., p. 269;; see also Oppcnheim 
ibid.p ^43, FN. 2. It may be pointed out that although the Geneva Convention 
on High Seas has given the non-coastal States the right to fly their own flag on 
the high seas, the just mentioned difficulties prevail in spite of this provision 

39 See A.J I.L . Vol 52, 1958, p. 830. 
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oDcrated as a burdle m the v.ay of the Fifth Committee;'' fon Question of 
Free Access to the Sea of Landlocked Countries) of the international 
frtnfcrcflce of 1958 which had to feel contented simply with getting a tew 
orovisions“ dealing with the land-locked States, incorporated m the main 
?'onvention on the High Seas of April 1958 and perhaps th^ 
cuUics are responsible for a big gap of seven years between the Convention 
of 1958 and the recent Conveniion on Transit Trade of Land lockea mates 
of July 8. 1965*^ 


Clash of Principles of Sovereignty and f quality 


The Charter of the United Nations lU Article 2, para 1 declares that 
“the Organisation is based on the principle of sovereien equality oi 3'' 
Members” The expression is repeated in Article 78 indicating that inr 
relationship among the members of the United Nations shall be based on 
respect for the principle of sovereign equalilv This is otherw'isc also well 
recognised in international law and international relations—that ‘sovereignty 
and "equality ’ are two very significant basic rights of a State as a member 
of international community fn the field of the exercise of rights, pertain 
ing to the freedom of the high seas, by the non coa«tal states an undeclared 
clash between the principles of sovereignty and equality comes into play 
The non coastal states want to enjoy all the rights connected with freedom 
of the high seas on the basis of equality with all other states including 
the coastal States The coastal States situated between the sea and a Und 
locked slate fee! a strain upon their sovereignly in the exercise of such 
rights by the non coastal ‘states more particularly with reference to the 
right of access of such states to the high seas They feel that the right of 
passage or transit through their territory in order to enable the non coastal 
stales to have access to high seas would cause a strain upon their sovereignty 
if they were to allow such a right of transit or passage, m the form of an 
international obligation as leaving aside right granted by it through a 
treaty no slate can be compelled to allov another states to exercise an 
automatic right o'" passage of transit through the territory of the former 

The right of equality is no doubt a basic right of the members of 
United Nations but in the functioning of the United Nations its Charter 
recognises four different categories of States, namely, ordinary members 
of UN, permanent members of the Security Council, non member States 
and the enemy states,” which four categories definitely possess different 
rights and obligations under the Charter There is no reason why the 


40 TheFifth Commiitee consisted of ChairraaQ Mr 3 Zourek {Czeehoslovakiaj, 
Vice Chairman, Mr W Guevara Atze (Bolivia) and Rapporteur Mr A A Tabibi 
(Afghanisian) 

41 e.g Articles 2,3,4 and a few oibrr mixed provisIoDS 

42 For text see///Z , Vol 3,No 2, Apnl i9SS. pp 254-63 For literature po Iiw 

of sea as developed duriDj 1938-1964 see "Defdoprrent In the Lane of the See 
1938-IV64 published bj the Briluh Institute of Intemaiional and Comparative 
La*. London //i/er/ru//(5/i(j/£o>i'5en«, 3 (Special Publication Ko 6 (l963j 

43 As to * encni/ Stales” see Articles 33 and 1U7 of the Charter 
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wastal and non-coptal States cannot be treated differently when even the 
Geneva Convention on High Seas also recognised that certain obligations 
fall merely on the coastal States because of their being coastal States. 
Article 12, para 2 of the Convention on High Seas, e.g., states that: 

“Every coastal State shall promote the establishment and maintenance 
of an adequate and effective search and rescue service regarding safety 
on and over the sea and-where circumstances so require—by way of 
mutual regional arrangements cooperate with neighbouring states for 
this purpose."^^ 


These obligations contained in Article 12 fall to the share of coastal 
States alone In the same way there are certain other rights as envisaged 
in the same convention and which formerly prevailed on the basis of 
customary international law, which by their very nature can be exercised 
only by coastal States e. g., the right of hot pursuit. Article 23 of the 
Convention on High Seas 1958 slates :— 

1. The hot pursuit of a foreign ship may be undertaken when the 
■ competent authorities of coastal state have good reasons to believe 
that the ship has violated the laws and regulations of that State. 
Such pursuit must be commenced when the foreign ship or one 
of its boats is within the internal waters or the territorial sea or 
the contiguous zone of the pursuing State, and may only be con- 
•tinued outside the territorial sea or the contiguous zone if the 
pursuit has been interrupted.”*® 

.{ 

This right can, by its very nature, be exercised by a coastal slate alone 
and any reference to a right of equality of the non-coastal state vis-a-vis 
this right does not make any sense. 

The right of sovereignty on the other hand is not only frequently 
defended .by jurists*® and invoked by the slates whenever there is the slightest 
suspicion of its violation but also vigorously upheld by the international 
tribunals. The international Court of Justice observed in the Corfu Channel 
Case : ’ ’ 


44 For text see A.J.I.L (3958), p. 845. 

45 /4.J./.L., Vol. 52 (1958) p. 847. See also Aits. 1, 2, 16 and 19, of the Convention 
on Territorial Sea and CoDlifiUous Zone, 1958 and Art. 6 of the Convention 
on Fishing and Conservation of Living Resources of the High Seas, 1958 which 
eontain provisions dealing with the rights of coastal states^ alone, A.J.I.L., 
(1958), pp. 834 and 853. 

46 See Quincy Wright, ‘.‘Reflections on the Sabbatlno Case—Editorial Comment". 
( 2 )...the principle of international law involved in this case is that which Justice 
White called “the deeply embedded postulate in international law of the territorial 
supremacy of the sovereign, a postulate that has been characterised as the 
touchstone of private and public international Law”, A.J.I.L, Vol. 59, (1965), 
p. 305 (Quincy Wright also invokes Art. 2, paras 1, 4 and 7 of the UN Charter 
in this context). 
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"Between independent States respect for territorial sovereignty is an 
essential foundation of inieraaiional relations But to ensure respect 
for international law, of which it is the organ, the Court must declare 
that the action of the British Navy (on 12 13 November 1946 and not 
on 22 10 1956) constituted a violation of Alabnian sovereignty*^ 

In the Case Concerning Right of Passage over Indian Territory (1960) 
while admitting the legal sovereignly of Portugal over the enclaves of Dadra 
and Nagar Haveli before 1954 the International Court of Just ce observed 
“Portugal’s claim of a right of passage is subject to full recognition 
and exercise of Indian sovereignty over the intervening territory and 
without any immunity in favour of Portugal The Court is of the view 
that India's refusal of passage in those cases was, in the circumstances 
covered by its power of regulation and control of the right of passage 
of Portugal” ** 

In the light of this situation (he legal brains which prepared a com 
prehensive code on the position of the land locked States in the form of 
the recent Convention, namely, the Convention on Tiansit Trade of Land 
locked States of July 8, 19e5 were faced with an uphil task of evolving, in 
this domain, a reconciliation of the right of equality of the non coastal 
States and the right of sovereignly of the coastal States situated between 
the sea and the land locked S'aies It is yet to be seen during the course 
of Its actual operation as to what extent the Convention of 1965 enables 
the land locked states to enjoy their Jong cherished right of equality 
vis a VIS the freedom of the high seas without effecting the traditional right 
of territorial sovereignty of the coastal states or to what extent the coastal 
states reconcile with a strain upon tbeir traditional and rather inherent 
basic right of territorial sovereignty. 


Recent Historical Evolution of the Rights of Land locked States 

A brief review of the historical evolution of the rights of the land* 
locked slates to the freedom of the high seas since First World War may 
pro\ e helpful in ascertaining and evaluating the magnitude of the up to date 
achie\ements in this field of ttitcrnaiionallaw This view may historically 
examine the position of these Slates with reference to 

(a) The right of freedom of navieation, 

(b) the right of use of their own flag, 

(c) the right of access to the high seas, 

(d) the right of fishery on the high seas, 

(e) the right ol freedom to lay submarine cables and pipelines, and 

(f) the right of freedom to fly over the high seas 


47 ICJ Repcrts(t9i9),pp ZJ and 35 (brackew mine) 
4S fCJ Reports{t960),p 6 
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These rights may be examined with reference to : 

1. Treaty of Versailles 1949. 

2. Barcelona Convention 1921. 

3. Geneva Convention of 1958. 

4. Convention on Transit Trade of Land-locked States of July 8, 1965. 
Treaty of Versailles 1919 

A merchant ship on the high seas must possess the right to fly the flag 
of a particular state. Before the First World War of 19/4-18 “there was 
some doubt as to whether a State without a sea-board could claim the right 
to a maritime flag.”*® However, under the Treaty of Versailles, 1919, 
the High Contracting Parties agreed to recognise the flag flown by the 
vessels of an Allied or Associated Power having no sea-board which were 
registered at some one specified place situated in its territory, which was 
to serve as the port of registry of such vessel. Article 273 of the said 
Treaiy stated:— 

“In the case of vessels of the Allied or Associated Powers, all classes 
of certificates or documents relating to the vessel, which were recognised 
as valid by Germany before the war, or which may hereafter be 
recognised as valid by the principal mari-time States, shall be recognised 
by Germany as valid and as equivalent to the corresponding certificates 
issued to German vessels. 

A similar recognition shall be accorded to the certificates and documents 
issued to their vessels by the Governments of new States, whether they 
have a sea-coast or not, provided that such certificates and documents 
shall be issued in conformity with the general practice observed in the 
principal maritime States. 

The High Contracting Parties agree to recognise the flag flown by the 
vessels of an Allied or Associated Power having no sea-coast which are 
registered at some one specified place situated in its territory; such 
place shall serve as the port of registry of such vessels.”®® 

The Treaty of Saint Germain, 1919 (Article 225); the Treaty of Trianon, 
1920 (Art. 209); and the Treaty of Neuilly, 1919 (Art- 153) “similarly 
granted to all the contracting powers the privilege of recognition of their 
respective flags 

It may be pointed out here that these provisions were provisions of 
peace treaties and as such they contained a provision for recognition, by 
the High Contracting Parties, only of the flag flown by the vessels of an 
Allied or Associated Power having no Sea-coast and as such these provisions 
did not, as a principle, recognise any such right in favour of all the non¬ 
coastal States in general. 


49 See Colombos, ibid., p. 269, 

50 Text taken from A.J.I.'L., Vol. 13, 1919, Official Documents, p 288 

51 Sec Colombos, ibid., p. 270. 
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Barcelona Convention 1921. 


The deolarition recognising the Right to a Flag of States having no 
sea coast, signed at Barcelona on April 20, 1921 stated 

“The undersigned duly authorised for the purpose, declare that the 
States which they represent recognise the flag flown by the vessels of 
any State having no sea coast which are registered at some one speci 
fled place situated in its territory, such place shall serve as the port 
of registry of such sessels 


This “Declaration” Substantially incorporated the provisions contained 
in the Peace Treaties m this regard*^ The reason why such a right at that 
lime was not incorporated m the provisions of a Convention and was 
announced only m the form of a “Declaration” perhaps lay in the fear 
t^t “conventions were usually subject to denunciation and, if a convention 
affirming this right of land locked countries were denounced the right 
Itself might be called m question This suggestion that the said right should 
be asserted in a declaration rather than a convention was made by the 
British delegate and duly accepted by the Barcelona Conference of 1921 

The Geneva Conventions of 19S8 


Article I of the Convention on High Seas. 1958 defining the concept 
f.1* Article 2 defining the scope of the expression 

freedom oftbe high se« (as available both to coastal and non coastal 
States according to this Convention) have alicadv been discussed 

Slates are concerned Article 
J Of the Convention on High Seas forms the centre of gravity and it has 
3 P^«amble of the 1665 Convention Article 

* on equal terms with 

fn X should have free access 

situated between the sea and a 
laner /nct .« agreement with the 

‘ accord^ ^ conformity with cvistmg international conventions 

**’’ JccorfM ,"" ttealment equal to ihal 

or to ihe ships of any other Slates, 
as regards access to sea porjts and the use of such ports , 


52 LNTS No 174 Vol VIl, p 73 atp 74 

53 See also Colowbos, ibid p 270 

DHTjohroT'Thrro Coeferoice of IMS.t.c .re 
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2. States situated between the sea and a State having no sea-coast 
shall settle, by mutual agreement with the latter, and taking into 
account the rights of the coastal State or State of transit and the 
special conditions of the State having no sea-coast, all matters 
relating to freedom of transit and equal treatment in ports, in case 
such States are not already parties to existing international con¬ 
ventions.”®® 


It may be pointed out here that the rights contained in this Article 
are to be granted through common agreement and on the basis of reciprocity 
and all the matters relating to freedom of transit and equal treatment in 
ports are to be settled through mutual agreement. These provisions rob 
the contents of this Article of their mandatory character by leaving every¬ 
thing finally at the mercy of common agreements. 

Article 4 stipulates that “every State, whether coastal or not, has the 
right to sail ships under its flag on the high seas.”®® This provision is 
decidedly an improvement upon the existing law in that regard. 

Article 8®" states that the occupation of any portion of the high sea 
is prohibited even during war which means that the freedom of high seas 
should prevail during war time also. 

Article 26 stipulates that “all States (including coastal and non¬ 
coastal States) shall be, entitled to lay submarine cables and pipelines on the 
bed of the high se'as."®^ 

Article 14 of the Convention on the Territorial Sea and Contiguous 
Zone 1958, states : 

“1. Subject to the provisions of these articles, ships of all States, 
whether coastal ,or not, shall enjoy the right of innocent passage 
, through the territorial sea.”®® 

By extending the right of innocent passage through the territorial 
sea, even to the ships of non-coastal States these provisions have also made 
an improvement upon the till then prevailing situation. 

Article 1 of the Convention on Fishing and Conservation of the 
Living Resources of the High Seas of April 29, I9S8 states ; 

“1. All States (coastal as well as non-coastal) have the right for 
their nationals to engage in Jishing on high seas, subject (a) to 
their treaty obligations, (b) W the interests and rights of coastal 
States as provided for in this Convention, and (c) to the pro¬ 
visions contained in the following articles concerning conser¬ 
vation bf the living resources of the high seas.”®® 


55 1958. p. 843. , 

56 Ibid; p. 843. 

57 Ibid., p. 844. 

58 Ibid., p 849 (Brackets mine). 

59 Ibid, p. 837. 

60 A J.IL., 1958, p. 852 (brackets mine). 
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There is a slight improvement on the existing situation in this field 
also as the right to fishery m the high seas has expressly been recognised in 
favour of the nationals of non coastal States as well 

Convention on Transit Trade of Land*locfced States of July 8, 1965 

Invoking Article 55 of the Charter of the UN requiring the United 
Nations to promote conditions of economic progress and solution of inter 
national economic problems and taking note of the General Assembl) 
resolution 1028 (XI) on the land locked countries and the expansion of 
international trade this Convention was concluded mainly with the object 
of providing, for the landlocked countries, adequate transit facilities for 
the purpose of promoting international trade 

Articles 2 and 3 of the Convention on High Seas, 1958 have been 
incorporated in the preamble which step does not m any way add anj 
weight to the contents of those articles or which rather reasserts the stand 
I that the limiiations of those articles remain in tact in spite of the recent 
Convention of 1965 

The provisions of Article 15 which stipulate that “the provisions of 
this Convention shall be applied on the basis of reciprocity”*^ again dilute 
the other contents of the entire convention as this provision will slow down 
the operational phenomenon 

Article 2, which deals with the freedom of transit, states w its open 
mg sentence that “1 Freedom of tran^ii shall be granted under the terms 
of this Convention for traffic m iransii and means of transport ” This 
fight has, however, been subjected to certain limitations, namely, that the 
measures taken by the Contracting States shou’d be subject to the other 
provisions of the Convention and the rules governing the use of means of 
transport shall be established by common agreements between the Contrac¬ 
ting States (Art 2, para 2) Moreover, the Contracting States shall autbo 
rize, the pa>sage through and access to their territory, in accordance with 
their own laws (Art 2, para 3) and the passage of tra^O m transit through 
the territorial waters only in accordance with the principles of customary 
international law or applicable international conventions and their internal 
regulations (Art 2, para 4) •’ 

According to Ar'iclc 6 the conditions of storage of goods jo transit, 
at the points of entry at d exit, are to be established by agreements between 
the States concerned** ai d Article 8 makes provision for providing free 
zones or other customs f. cilities at the ports of entry and exit for the con¬ 
venience of tramc in irar><it but a^in that ts to be achieved ihrough agree¬ 
ment between those States and the concerned land locked States •* 


61 

61 

63 

64 
«k5 


See Ibe Preamble JJIL,Vo) 5, 2 AptV 1963 p 2J4 

Ihtd. p 261 

Pof text, ibiJt p 257 

/6<4,p 259 

l{>:d..v 2^9 
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A. land-locked State, not a parly to this Convention cannot, on the 
basis of the most-favoured-nation clause of some other treaty, claim the 
facilities and special rights accorded to the land-locked States on the basis 
of this Convention.®® 

The Convention does nat impose upon a Contracting State any obli¬ 
gations conflicting with its rights and duties as a Member of the United 
Nations®^ and the provisions of this Convention shall not affect the measures 
which a Contracting State may be called upon to take in pursuance of 
provisions of a previous or subsequent general international convention, 
whether of a world-wide or regional character, to which it is a party.®® 

The Convention does not prescribe the rights and duties of bellige¬ 
rents and neutrals in time of war, but it shall, however, continue in force 
in time of war so far as such rights and duties permit.®® The Contracting 
State can take actions necessary for the protection of its essential security 
interests’® and it can deviate from the provisions of the convention while 
taking measures which the Contracting State is obliged to take in case of an 
emergency endangering its political existence or its safety.’^ 

Article 16 makes provision for settlement of disputes, with reference 
to the interpretation or application of the Convention, through the medium 
of arbitration, if such disputes are not settled by neg jtiation or other peace- 
1 ul means of settlement within a period of nine months.’® 

Article 20 clause (1) which deals with the problem of “entry into force’’ 
states ; — 

1. “The present convention shall enter into force on the thirtieth day 
following the date of deposit of the instruments of ratification or 
accession of at least two land-locked states and two transit States 
having a sea-coast 

It may be pointed out that uptill now only three land-locked 
stales, namely, Nepal, Mongolia and Niger; and only one state having 
a sea coast, namely, Nigeria have ratified the said Convention,’* 

This detailed examination has revealed that in the face of the provisions 
of reciprocity as a condition for the application of this Convention and that 
of too much dependence upon mutual agreements for bringing the said 
provisions into operation, the efi^ect of the contents of this Convention 
stands considerably diluted 


66 \rt. 10, ibid , p. 259-60. 

67 Art, 14, ibid. p. 261, 

68 Art. II, para 3; ibid . p. 260 
h9 An. 13, i6i4., p. 261. 

70 Art II, para i; ibid . p 260 
11 .Art 12, ibid., p. 261 

72 Ibid., pp. 261-62. 

73 /fill/., p. 262. 

74 See United Nations Weekly Newsletter of 2nd September, 1966. 
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The overall survey of the Convcouon m fact invokes a question 
whether the Convention has virtually solved the problems of the land-locked 
States and as to what extent it is aa improvement upon the existing 
situaticn One point is clear that the Convention has, at least, codified the 
international law regarding the position of the land locked states and as 
such opened the channels for them to enable them to participate in the 
international trade as an equal partner Much will depend upon as to how 
the concerned coastal and land locked States actually put lo practice the 
provisions of this Convention after becoming a party to it 




book reviews 


Indian Company Law by Avtar Singh 1st {1966) Edition, Eastern Book 

Company, Lucknow Publication pp. 362. Price Rs. 12.50. 

Experience of last 40 years or more in the Company Management in 
India has been rather sad, with low moral standards of business Commu¬ 
nity and the tendency to get rich quickly, the opportunity for which came 
handy when Britishers left India in 1947 leaving the field to local business 
tnanacements, resulted into widespread exploitation by the management? 
particularly the Managing Agents, of the shareholders as well as the con¬ 
sumers of the Company products. This led to the establishment of expert 
Commissions to recommend an exhaustive legislation in the field to curb 
the bad tendencies witnessed in the post World War II period. The out¬ 
come was the Indian Companies Act 1956. 

It is a colossal piece of legislation with more than 650 sections and a 
dozen schedules and tables. One of the reasons for such a detailed legis¬ 
lation probably was an attempt on the part of Parliament to leave nothing 
to chance or even for interpretation. Revolutionary changes were intro¬ 
duced in the management side of the Company affairs, particularly the 
abolition of the unique institution of Managing Agency in stages. Other¬ 
wise too in almost all matters regarding company the Governmental control 
increased. In spite of the best efforts on the part of the Parliament to be 
exhaustive and fool proof, discrepancies, anomalies and loofj-holes were 
found by the business community, thanks to the genius of business lawyer 
sometimes. The result has been an amendment in the Indian Companies 
Act at the rate of at least one in every session of the Parliament ever since 
the Act of 1956 came into force. 

Such a detailed legislation so oftenly changed and widely and diffe¬ 
rently interpreted by various courts presents a field of law rather difficult to 
master. Mr. Avtar Singh’s attempt is commendable in the sense that he has 
admirably succeeded in putting forward susinctly the fundamentals of Com¬ 
pany Law. Difficulty was particularly felt by the Law students to find a 
suitable book on the subject as till now their choice was between cheap 
notes or exhau^tive commentaries meant for professional lawyers’, neither 
being suitable to the students. 

Preface of the book announces that reliance and special emphasis has 
been laid on Indian Case Law. The promise has been generally kept bj 
Mr. Singh in his discussions. However it seems that some of the Case law has 
been omitted by him apparently as he could not get some of the reports on 
the subject. From the citations it seems that Company Law Journal and AIR 
are the main sources relied upon. If he had been able to include cases from 
Company cases particularly on Memorandum, oppression and mismanage¬ 
ment and liquidation the discussions would have become more exhaustive 
as well as truly based on Indian Case law as he assumes. 
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The subject has been treated not m section wise order but by topics 
The general basis seems to trace the life span of a company from its incep 
tion to liquidation I think the treatment of the subject m this manner will 
be understood better by the students who are likely to be confused in section 
wise discussions 

One stnk’ng omission in the book is discussions on Promotors 
May be the phrase is not a term of law but of business lut in company 
matters be IS held responsible for many things least to say that he brings 
about the existence of the company* and as such Promotor, his pos.tion, 
duties and relationship with the company he promotes has to be specifically 
and separately dealt m a book following his plan 

Another significant omission is in the chapter on managing agency 
Mr Singh has almost paraphrased (he various provisions of Indian Com 
pany Act 1956 regarding the present position of the Managing Agents but 
the discussion is not likely to be understood well unless a comparative past 
and present position alongwith the reasons for the change are also 
included m the discussions Chapters 16 and 17 dealing with majority rule 
and protection of minoriiy against mismanagement are fairly balanced but 
the scope of sections 397 and 398 in cases of deadlocks in management 
which should have been more exhaustively done as many cases have com« 
on the point 

There are some minor omissions or probably a misprint m the booki 
for instance at page 46, para 2 the author states comparing memorandum of 
Association with Article Association that alteration of all the five compu! 
5or> clauses of memorandum requires sanction of the court which is not so 
as object and registered office clauses alone require such sanction 

On the whole the treatment is fairly balanced I am sure the book 
will be well received by the student community for whom it is meant 

S P Tewan 


The Law of Contracts by Prof M, Krtshnan ffair, B Sc,M A, lLM , 
Professor, Law College Trtrandrum Published by Sarala K Nair, 

M A ,TC, 201993, Tnrandrunt, Second Edition pp 444, 

Price Rs 16 

That there is a dirlbofgood books for studrnts is a well known 
fact Most of the books are written for the professional man in law This 
means that a large majority of students, who on account of lack of time or 
lack of iDClinalion, are left to depend on note tvpe books publication of 
which has become a very lucrative trade The student community willy nilly 
falls prey to them It should not be forgotten that law books meant priroirily 
for lawyers arc also fairly costly Hitherto, most of the Universities have 
prescribed Pollack and Mulla’s Law of Contract as a text book No one 
would doubt that the book is very well wiatcn. but it must be said candidly 
that the book is not very suitable for students The shorter edition of 
the same work by Mulla IS also not found very suitable for students, as 
many principles and doctrines have not been expounded with that clarity 
that is necessary for students It is high time that we realixe that we m 
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India to-day need good text books for our students. In the area of le ?a] 
studies we are singularly lacking in this. It seems that realizing this, the 
Indian Law Institute has recently ventured to publish some text books for 
the students. ' 

It is in this that lies the greatest merit of Prof. Nair's present 
work under review. It is a book essentially and necessarily written for stu¬ 
dents. In preface to the First Edition of the vvork the learned author said) 
'‘This book is not a commentary on the statutes as such but it attempts at 
an academic study of the subject explaining the principles with the help of 
leading and illustrative decisions. A detailed discussion of the way in which 
various principles were applied to the facts of a case is not attempted, but 
brief statements of facts are given together with the dicta as clearly and 
precisely as possible.” 

In this claim the learned author succeeds. 

* 

The work has been divided into two books. Book I deals, with thi 
general principles of contract under the following heads : ' Part I—General 
Features and Classification. Part II—Offer and Acceptance, Effecting 
Acceptance, and Consideration. Part III —Incapacity, Mistake, Coercion 
and Undue Influence-, Fraud and Misrepresentation, Legality of 
Object, and Void and Contingent Contracts. Part IV—^Performance, 
Breach and Impossibility Part V~ Damages and Specific Relief. 
Part VI~Quasi-Contracts. 

Book 2 of the work consists of six parts and thirty-three Chapters. 
Part one deals with Indemnity and Guarantee; Part II with General features ‘ 
of Bailments, Rights and Liabilities of parties; and Pledge: Part. Ill-with 
Agency; Part IV with Sale of Goods; Part V with Partnership and Part VI 
with Negotiable' Instruments. In Appendix 1, model questions are also 
givep. ' ■ ■ 

The Indian Law of Contract is fundamentally based on the principles 
and doctfihes of English law. Therefore for a clear understanding of rules 
of the Indian Contract Act, a knowledge and grasp of the principles and 
doctrines of English law is necessary. One of the greatest advantages of the 
work lies in this that doctrines of English law are explained with great 
clarity and lucidity. The English doctrine of consideration is of 
purely historical accidents. Many continental countries- do not 
require consideration as a component ingredient of the contract. The learn¬ 
ed author says; “By co-ordinating these two elements (Mutuality or quid 
pro quo of the writ of debt and injury of the trespass) it was established by 
the middle of the sixteenth century that the plaintiff must prove the defen¬ 
dant’s profnise to have been part of a bargain struck between the parties. 

He might pro^e that he had bought the defendant’s undertaking by giving 
him in'^return’ a benefit. It was also sufficient if he had given a promise in 
return for the promise from the defendant. This requirement of' mutuality 
was'called ‘consideration’ for the promise.” (p. 46) There could not have 
been a simpler statement of law of such a terse doctrine. ' Similarly speak¬ 
ing of the doctrine of frustration of contract Prof. Nair observes : “If 
means that the intention'of parties is frustrated as the substantial object which 
they'had in view is no longer attainable due to the substantial object which 
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Some Efforts; Detention of Suspects in India; Police Right to Frisk and 
Question a suspect; Police Arrest; Arrest without warrant; Limits of Interro¬ 
gation; Right to Counsel; Search of Persons and Premises in LT.S.A.; Law of 
Search in India; and Consequences of Illegal Arrest and Search. 

How far the police can detain a suspected offender ? Has the police any 
right of detention ? These questions become important because of the 
fundamental right of inviolability of the person. The learned author says that 
in the United States even a lawful police action will be struck down by courts 
‘if It appeared that the police conduct has not been consonant with the 
requirements of the basic human dignities and it is marked with such 
callousness that the police officer did not care to exhibit any moderation 
towards the individual rights of the person’. However, it seems that the 
legislation is now on the increase to accord the police the right to detain a 
person whom a police officer ‘reasonably suspects’ has committed felony 
or is about to commit a felony or some other offences.^ In India the 
police has enjoyed enough power to detain any suspected offenders." The 
Indian police in some cases has also the authority to arrest a person on 
suspicion. The Indian law also has the provision for remand, which 
whatever may be its juridical efficacy, has been much abused. It is true 
that the exercise of police power is subject to judicial review, but in effect 
it has been much abused. Upon this the learned author says that there has 
been always an emphasis on strict adherence to procedural formalities by 
courts. The learned author holds that this together the departmental 
devices to discipline the erring members of the police force has provided pro¬ 
tection to the suspect from being illegally coerced by the police. In our 
submission this has not been sufficient to accord protection to the individual 
and this process has been much abused. It is surprizing that the learned 
author has nothing to say on this. Probably he is concerned more with 
the juridical norms than with the social realities. But in our modern world 
juridical study without any regard to social conditions is bound to prove 
a fruitless and therefore a useless labour. It is this neglect of sociological 
aspect of problem that marks the emire work of the author. 

However, as a comparative study of subject under the two systems 
Shri Pande’s book is a useful pioneering work, in a branch of law where 
some practical research and field work is very necessary. 

P. Diwan 


1 For instance The tentative final Draft of the proposed Ullonls Code of Criminal 
Proceedings, 1963; S. 180-a of New York’s Code of Criminal Procedure. 

2. Chapter Xllf of the Cr. P.C. 1898: S. 23 Police Act. 1861. 
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